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A  P  P  E  X  D  I  X 


BULKS  AND  BEGULATIONS  OF  THE  JUDICIAL 

COMMITTEE, 


Order  in  Council,  31st  of  March,  1855.    " 

Whereas  doubts  have  arisen  witli  reference  to  the  power  of 
the  Judicial  Committee  of  the  Privy  Council  to  suspend  or 
relax,  under  certain  special  circumstances,  the  Regulations  in 
Appeal  Causes  established  by  Her  Majesty's  Order  in  Council 
of  the  13th  of  June,  1853 ;  Her  Majesty,  by  and  with  ad- 
vice of  Her  Privy  Council,  is  pleased  to  order,  audit  is  hereby 
ordered,  That  in  Appeal  Cases,  in  which  a  Petition  of  Appeal  to 
Her  Majesty  shall  have  been  lodged,  and  referred  by  Her 
Majesty  to  the  Judicial  Committee,  the  said  Regulations  shall 
be  subject  to  any  Order  or  Direction  which,  in  the  opinion  of 
the  Lords  of  the  Judicial  Committee,  the  justice  of  any  parti- 
cular case  may  seem  to  require. 

C,  C.  Greyille. 

Ma}xh  31,  1855. 


1  REPORTS  OF  CASES 


HEARD  AND  DETERMINED 


BY  THK 

J  UDJ CIAL    COMM ITTEE 

AND    THE 

LORDS   OF    THE    PRIVY    COUNCIL, 

ON  APPEAL  FROM  THE  SUPREME  AND  SUDDER 
*DEWx^NNY  COURTS,   IN  THE  EAST  INDIES. 


Bkeemutty  Eabittty  I)o8See  -         -     Appellant^ 

AND 

SiBCHUNDER  MuLLicic     -         -         -     Bcspomleut.^ 
On  appeal  from  the  Supreme   Court   at  Caleutta. 

XlIE  Appellant  was  tlie  mother  anclj  as  such,  heiress-    iith  &  i4th 
;  at-law  and  personal  representative  by  the  Hindoo  la\Y     ^f^  i^^' 

A  deed  of 
*       *  Present :    Members  of  the  Judicial   Committee —The  Eight   and  rfleTsTL 
Ion.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington.  the  Eight   the  Englii 

'■     ^  Ion.  T.  Peniberton  Leiorh,  and  the  Eight  Hon.  Sir  Edward  Evan,   ^oi"^>  between 

members  oi  a 
Hindoo  family 
in  respect  of  certain  joint  estate,  claimed  by  a  childless  Hindoo  widow 
of  one  of  the  co-heirs,  in  her  character  of  heiress  and  legal  personal  re- 
pi'esentative  of  her  deceased  husband,  declared  that  she  was  entitled 
to  the  sum  therein  expressed,  as  the  share  of  her  deceased  husband,  *'  for 
her  sole  absolute  use  and  benefit." 

Held,  (reversing  the  decree  of  the  Supreme  Court  at  Calcutta,)  that 
those  words  were  not  to  receive  the  same  interpretation  as  a  Court  of 
Equity  in  England  would  put  upon  them,  as  creating  a  separate  estate 
in  the  widow ;  but  that  the  deed  must  be  construed  with  reference  to 

YOL.  YI.  A 


JL  CASES    IN    THE    I'RIV\    COUNCIL 

1854.  Qf    Qj^Q    Divarkanauth    Sain,   a  Iliudoa  inhabitant   of 

SiiEEMUTTY  Calcutta^  deceased ;  she  was  also  the  widow  of  Bheem- 

DossEE  churn  Sain,  the  father  of  DwarJcanaidh  Sain.     Bhecm- 

^'  churn  Sain  at  his  decease  left  Radanauth  Sain,  his 

SiBCFI  UNDER  ,  _  ' 

MuLLicK.  grandson,  and  OJ)hoy churn  Sain,.  Sreenautk  Sain  and 
Divarkanauth  Sain,  his  sons,  his  joint-heirs  and  legal 
personal  representatives  by  the  Hindoo  law,  him  sur- 
viving. 

Bheemchurn  Sain  Y»'as  in  his  lifetime,  and  up  to 
within  a  short  period  before  his  death,  jointly  seised 
in  estate  Avith  his  only  brother,  Bissumher  Sain,  since 
deceased.  These  two  brothers  mutually  agreed  to 
make  a  partition  and  division  of  all  their  joint,  real 
and  personal  estate,  property  and  effects,  the  parti- 
culars of  which  partition  and  division  were  then  fully 
agreed  upon  and  defined.  The  share  of  Bheemchurn 
Sain  in  the  personal  estate  to  be  so  held  b}^  him  in 
severalty,  amounted  to  Es.  180,000,  and  in  addition 
certain  parcels  of  the  joint  real  estate  were  at  the 
same  time  apportioned  to  him,  to  be  also  held  in 
severalty. 

Before  receiving  actual  possession  in  severalty  of 
such  real  and  personal  estate,  Bheemchurn  Sain  died, 
having  first  made  his  Will,  whereof  he  appointed 
Bissumher  Sain,  his  brother,   sole  executor  ;   wliere^ 

the  situation  of  the  parties  and  the  rights  of  the  widow  by  the  Hindoo 
law  and  that,  as  the  deed  recited  that  she  claimed  and  received  the 
money  as  her  husband's  share  in  the  joint  estate  in  her  character  as  his 
heiress  and  legal  personal  representative,  such  words  must  be  construed 
to  mean,  that  it  was  to  be  held  by  her  in  severalty  from  the  joint  estate  ; 
and  as  a  Hindoo  widow  she  had  only  a  life  estate  in  the  corpus,  the  same 
at  her  death  devolved  as  assets  of  her  deceased  husband-  upon  his  per- 
sonal representative  in  succession. 

In  reversing  such  decree,  the  Judicial  Committee  directed  that  inte- 
rest, at  the  usual  rate  allowed  by  the  Supreme  Court,  should  be  allowed' 
from  the  death  of  the  widow. 

Appellant's  costs  in  the  Court  below  allowed,  and  suit  referred  back  to^ 
the  Muster  of  the  Supreme  Court  to  tax  the  saujLe 


ON    APPEAL    FROM    THE    EAST    INDIES.  ^ 

upon  the  Appellant,    as  the   widow    of   Bheemclmrn  J]^ti^ 

Sain,  by   the  Hindoo   law  became   entitled  to  main-  Sreemutty 

tenance  out  of  and  as  a  charge  on  the  whole   of  the  dossee 

share    apportioned    to    him   of    the    joint    estate    and  .^      '••  ^  ^^ 

<■  ^  ^  SiBCIlUNDER 

effects,  and  also,  on  a  partition  of  such  shares  among     Mullick. 

the    grandson   and    sons    of    Bheemchurn  Sain,    to    a 

share,  equal  to   the   share   of   each   of  them   as   such 

heirs     and     personal    representatives     of  Bheemchurn 

Sain,  subject  onl}^  to  the  provisions   contained  in   the 

Will. 

Bissumher  Sain,  in  whose  possession  such  share  of 
the  joint,  real  and  personal  estate  had  continued, 
paid  to  Radanauth  Sain,  Ohhoy churn  Sain,  and  Sree- 
naiith  Sain  respectively,  as  three  of  the  heirs  and 
personal  representatives  of  Bheemchurn  Sain  deceased, 
one-fourth  share  each  of  the  estate  so  apportioned 
to  Bheemchurn  Sain ;  but  the  payment  and  delivery 
of  the  remaining  one-fourth,  constituting  the  share 
of  Dwarkanauth  Sain,  was   postponed  in  consequence 

•^■f  his  minority. 

In  1841,  Dwarkanauth  Sain  died  intestate,  witliout 
issue,  and  still  a  minor,  leaving  Zoahra  Jeehun  Dossee, 

^  his  sole  widow  and  immediate  heiress-at-law  and  per- 
sonal representative,  him  surviving.  Some  time  in 
the  year  1843,  Bissumher  Sain  died  intestate,  leaving 
Gooroochurn  Sain  (who  was  also  a  son  of  Bheemchurn 
Sain)  his  adopted  son,  and  as  such  his  sole  heir  and 
personal  representative.  On  his  death,  Gooroochurn 
Sain  took  possession  of  the  whole  of  the  estate,  pro- 
perty and  effects,  including  the  share  of  Dwarkanauth 
Sain,  which  had  remained  in  the  possession  of  Bis- 
sumher Sain  up  to  the  time  of  his  decease. 

Some  time  after  this  event,  Zoahra  Jeehun  Dossee. 
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1854.        as  the  widow  and  heiress   of   Divarhanautli   Saln^  ap- 
Seeemutty  plied  to  Gooroochurn  Sain  for  payment  and  delivery 
^ossEiT    ^^  ^^^^  share  and  proportion  to  wdiich  she,  in"  right    \ 

'^-  of  her  deceased  husband,  was  entitled  to  out  of  the 

MullickV  share  and  proportion  belonging  to  Bheemchurn  Sain. 
Disputes  and  differences  took  place  between  them  as 
to  the  exact  value  of  her  share  and  proportion  in 
right  of  her  deceased  husband  in  the  joint  estate,  and  '^ 
she  threatened  to  institute  legal  proceedings  for  the 
recovery  thereof.  With  the  view  to  avoid  the  ex- 
pense and  delay  of  legal  proceedings,  it  was  agreed 
by  her  and  Gooroochurn  Sain  that  it  should  be  taken 
and  admitted  that  she  should  be  considered  as  entitled 
to  the  sum  of  Es.  59,000  in  full  payment  and  dis- 
charge of  all  demands,  legal  and  equitable,  wdiich  she 
then  had  or  could  have  against  Gooroochurn  Sain  in 
respect  of  the  joint  estate,  or  her  share  therein  in 
right  of  her  deceased  husband,  and  in  consideration 
of  such  sum  she  agreed  to  waive  the  taking  an  ac- 
count of  the  joint  estate,  and  to  forego  all  legal  pro- 
ceedings. 

Accordingly,  and  in  order  to  carry  out  and  give 
effect  to  this  agreement,  an  indenture  of  compromise 
and  release  in  the  English  form,  dated  the  24th  of 
April,  1849,  was  made  by  Zoahra  Jechiin  Dossee  and 
Gooroochurn  Sain,  and  in  that  indenture  the  repre- 
sentatives, immediate  and  in  reversion  of  the  several 
shares  of  Bheemchurn  Sain  and  Bissmnher  Sain  de- 
ceased, with  the  exception  of  the  Appellant,  joined 
as  releasing  and  executing  parties. 

This  deed,  after  reciting  to  the  effect  before  men- 
tioned, went  on  to  recite,  that  Zoahra  Jeehun  Dossee, 
as  the  widow  and  heiress  of   Dtvarkanauth  Sain   de- 
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ceased,    had    applied    to    and    requested     Gooroochurn  1854. 

Sain  to  pay  and  deliver  to  her  the  share  and  proper-  Srt^.emuti'y 

tion  to- which  she   in  right  of  her   deceased  husband  "^^ossee^ 

Diuarkanauth  Sain   was   entitled  to   out  of   the  share  ^• 

,  .  .  SiBCTIUXDER 

and    proportion    belonging    to    Bheemchiirn    Sam  as    Mullick. 
aforesaid :    that    disputes    and    differences   had   taken 
place    between    Zoalira    Jeehiui    Dossee   and    Gooroo- 
churn Sain   as   to  the   exact   amount  in  value  of  her 
share  and   proportion   in  right   of  her   deceased  hus- 
band, and   she   had   threatened   to  institute   legal  pro- 
ceedings for  the  recovery  of  her  rights  and  interests 
in  the*  premises  ;    that  with  the  view  to  avoid  the 
expenses  and   delay  of  legal  proceedings,  it  had  been 
mutually  proposed  and  agreed  by  and  between  Zoahra 
Jechun   .Dossee  and    Gooroochurn  Sain,  that  it  should 
be    taken   and   admitted    on  both   sides  respectively, 
that  Zoahra  Jecbun  Dossee  should  be    considered  as 
entitled  to  the   sum  of  Es.   59,000   in  full  payment 
and   discharge   of  all  demands,    legal  and  equitable, 
which  she,  Zoahra  Jechun  Dossee,  then   had,  or  could, 
should  or  might  have  against    Gooroochurn    Sain   in 
respect  of  the  joint   estate,  or  her  part  and   share  or 
interest   therein  in  right  of   her  deceased  husband ; 
K  that   in    consideration    of    such    sum    of    Company's 
)  lis.  59,000,  to   be  paid  to  her  by  Gooroochurn  Sain  as 
thereinafter   mentioned,    she,    Zoahra   Jeehiin  Dossee, 
f  had  agreed  to  waive  the   taking  of  a  full  and  general 
account  of   the  joint  estate,    and   to  forego  all   legal 
proceedings  ;  and  it  then  Aveut  on  to  declare  that  Goo- 
roochurn  Sain,  previously  to   the   execution  of  these 
presents,  had  paid  into  the  hands  of  Zoahra  Jeehun 
Dossee  the  full   sum  of  Es.   59,000,  which  sum  was 
thereby  mutually  declared  and  agreed  by  and  between 
all  the    parties   respectively    to  those   presents  to  be 
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1854.  file    sole    and    exclusive    property    of    Zoahra   Jeehun 

Sreemutty  Dossee^    '^  for  her   own  absolute  and   separate  use ;" 

DosIee^  and  in   consideration  thereof  she  had  agreed  to  exe-   i' 

"•  cute   such  release,  which   was  in   the  usual   form  of  a  > ) 

SiBCIIUNDEH  '  P      n       1     •  ' 

MuLLicji.     mutual  and  general  release  oi  all  claims. 

The  sum  of  Rs.  59,000  was  paid  to  Zoahra   Jeehun 
Dossee  by  Gooroochurn  Sain. 

On  the  3rd  of  January ^  1850,  Zoahra  Jeehun  Dossee 
died  without  issue,  leaving  the  Respondent,  her   father,  I 
her  heir  and  personal  representative,   who   possessed  I 
himself  of  this   sum   of  Es.    59,000,  claiming   to   be 
entitled    thereto   under   a  deed   of    gift    made    in  his 
favour  by  Zoahra  Jeehun  Dossee. 

In   consequence   of  the  ciaim   of  the   Eespondeiit, 
the  Appellant,  as   the  heiress-at-law   and   representa-      ( 
tive  of  Dwarhanauth  Sain,  filed  a  Bill  against  him  inj 
the  Supreme  Court  at  Calcutta^  alleging   that  the  siimj 
of  Es.  59,000  was  received  by  Zoahra  Jeehun  Dossee^ 
as  a  Hindoo  widow,  to  be  held  by  her  in  such   capa- 
city,  and    not    otherwise ;    that  upon  her    death   thcl 
Eespondent  claimed   the   same   under  a   deed  of  giftj 
from  her,  and  WTongfully  treating  it  as  her  absolute i 
property,   appropriated  the   same,  and   the   securitiesv- 
upon   which   the    same    was  invested ;   and  the   Bill   \ 
prayed,  that  the  Appellant  might  be   declared   to  be  ) 
entitled,  as  the  mother  and  heir  in  reversion  upon  ' 
the  death  of  Zoahra  Jeehun   Dossee^  to    the   sum    of 
Es.  59,000,  and  the  Eespondent  decreed   to   account 
to  her  for  the  same. 

The  Eespondent,   by  his  ansAver,  admitted  posses- 
sion of  the  sum  in  question,  which  he   submitted  was 
the  absolute  property  of  Zoahra  Jeehun  Dossee  in  her  •  , 
lifetime,  under  the   deed   of   compromise   and  release,^    ' 
and  formed  no  part  of  her   deceased   husband's  estatCj 

n 
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and  tliat  the  same  had  been  assigned  by  her  to   him        "^^^• 
bv  a  deed  of  gift,  dated  the  4th  of  December^  1849.        Sueemutty 

The  suit  came  on  for  hearing  on  the   14th  of  Ja-      possee 
miariL  1852,  too;ether  with  another  suit,  in  which  the  ^       ^''• 
^  Bespondent  was  the  Plaintifl",   and   Sreenmtlf/   Rahutty  ^  Mullick.. 
Dossee,    Goorooclmrn  Sain^  Sreenaulh   Sahi,  and  Rada- 
nauth  SaiUj   were  Defendants,   and  in  which  the  Re- 
spondent, in  the  event  of  the  money  not  being  treated 
as  being  paid  for  her  sole  use  and  benefit,  impeached 
the  whole  transaction   as  a  fraud  upon  his  daughter,, 
and  sought   to  re- open  the   accounts,   when   the  Su- 
preme Court  dismissed  both  suits  respectively,   with 
costs. 

A  rehearing  of  the  two  suits  was  afterwards  or-^ 
dered.  The  suit  of  the  Appellant  was  alone  re-heard 
on  the  14th  of  April,  1852,  when  the  Supreme  Court 
amended  the  decree  of  the  14th  of  Januarij,  and  de- 
creed separately  in  that  suit. 

The  judgment  of  the  Court  upon  tlie  rehearing 
was  delivered  by  the  Chief  Justice  (Sir  Lmvrence 
Peel).  The  material  part  was  in  these  terms  :  ''It  is 
insisted,  that  according  to  the  Hindoo  law,  as  laid 
down  in  this  Court,  and  affirmed  on  appeal  to  the 
Privy  Council,  ZoaJira  Jeehim  Dossee  was  competent 
to  come  to  an  account  with  the  persons  accountable 
for  her  husband's  estate,  and  to  receive  and  retain 
,  during  her  life,  possession  of  that  estate,  and  that  the 
'  Plaintiff  as  reversioner  is  entitled  to  follow  those 
assets  in  the  hands  of  one  claiming  as  done  underj. 
or  as  the  representative  of,  Zoahra  Jeehim  Dossee.  We 
do  not  dispute  these  general  propositions,  or  deny 
that  if,  upon  the  construction  of  the  deed  and  the 
other  evidence  in  the  cause,  it  appeared  that  the- 
funds  had  come  to  the  hands  of  Zoahra  Jeehim  Dos- 
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1854.  see^   upon  a  fair  accounting,  or  even  upon  a  compro- 

'oi;EEi\iuTTY  misc  wliicli  tlic  Plaintiff  saw  fit  to   adopt,   as  assets 

"dossee^  of  her  hnsbancl,  to  be  cd joyed   by  her  as  his  widow 

*'.  and  representative,   this  Eill  might   be  rightly  con- 

Pit 'R.  UNDER 

Ml^lick.  ceived,  and  the  Plaintiff  entitled  to  follow  the  funds 
in  the  hands  of  the  Defendant.  '  But  if,  upon  the 
true  construction  of  the  deed  and  evidence,  the  mo- 
nies must  be  taken  to  have  been  paid  as  the  price  of 
a  compromise  to  and  for  the  absolute  use  and  benefit 
of  Zoahra  Jeehun  Dossee,  then  the  further  questions 
arise,  whether  the  transacticn  be  impeachable  at  all, 
and,  if  impeachable,  whether  the  Plaintiff  can  impeach 
it  in  a  suit  constituted  as  this  is.  We  are  clearly  of 
opinion  that  she  cannot  affirm  the  transaction  for  one 
purpose  and  impeach  it  for  another.  The  construc- 
tion of  this  deed  is^  therefore,  the  principal,  if  not 
the  onl}^,  substantial  question  in  the  cause.  The 
deed  is  made  between  Zoahra  Jeehun  .Dossee^  de- 
scribed as  the  sole  widovr,  heiress  and  legal  per- 
sonal representative  of  Dtvarlcanauth  Sain  of  the  first 
part,  the  other  co-heirs  of  Blieemchurn  Sain  of  the 
second  part,  and  Gooroochurn  Sain  of  the  third  part. 
After  reciting  the  circumstances  of  the  family,  and 
the  devolution  of  the  property  according  to  the  facts 
above  stated,  it  recites,  that  disputes  and  differences 
had  taken  place  between  Zoahra  Jeehun  Dossee  and 
Gooroochurn  Sain,  touching  the  amouut  in  value  of 
her  share  and  proportion  in  right  of  her  husband  ; 
that  she  had  threatened  legal  proceedings  for  the  re- 
covery of  her  rights  and  interest  in  the  premises ; 
that  to  avoid  the  expense  and  delay  of  legal  proceed- 
ings, it  had  been  agreed  that  she  should  be  considered 
as  entitled  to  Es.  59,000,  in  full  paj^ment  and  dis- 
charge of  all  demands,  legal  and .  equitable.    '  which 
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she  then  had  or  mi2:ht  have  a^jainst  GooroocJmrn  Sain        i^^^- 
in  respect  of  the  said  joint  estate,  or  her  part  or  share  Sreemutty 
or  interest  therein,  in  right  of  her  husband ;' that  in      dossee 

consideration  of  that  sum  she  had  agreed  to  waive  all  ^      ^• 

.  Sibchunder 

accounts,  and  that  GooroocJmrn  Sain  had  paid  to  her  Mdllick. 
the  Es.  59,000,  which  it  w^as  agreed,  not  onlj^  by  him 
but  also  by  the  parties  to  the  deed  of  the  second  part, 
should  be  the  sole  and  exclusive  property  of  Zoahra 
Jeehun  Dossee^  for  her  own  absolute  use  and  benefit ; 
and  that  in  consideration  thereof  she  had  agreed  to 
execute  the  release  thereinafter  contained.  Then  fol- 
lows a  recital,  that  the  parties  of  the  second  part, 
having  also  received  their  respective  shares,  had 
agreed  to  execute  the  mutual  releases  thereinafter 
contained ;  and  the  witnessing  part,  which,  in  the 
consideration  clause,  again  expresses  the  agreement 
of  all  parties  that  the  money  was  to  be  the  sole,  abso- 
lute, and  proper  monies  of  Zoahra  Jeehun  Dossee^  to 
her  separate  use,  and  contains  the  mutual  releases  of 
all  parties  to  the^deed,  and  also  provisions,  both  em- 
powering the  other  parties,  jointly  and  severally,  to 
use  the  name  of  Zoahra  Jeehun  Dosse,  as  the  widow 
and  representative  of  her  husband,  in  any  suit  that 
may  be  necessary  for  the  recovery  of  the  outstand- 
ings of  the  joint  estate,  and  binding  them  to  indem- 
nify against  the  consequences  of  such  use  of  her 
name.  Various  arguments,  more  or  less  ingenious, 
have  been  addressed  to  us  to  explain  away  or  control 
the  plain  effect  of  the  expressions  used  in  this  deed. 
One  of  the  learned  Counsel  went  so  far  as  to  con- 
tend, that  a  declaration  that  the  monies  were  to  be 
the  sole,  absolute,  and  proper  monies  of  the  lady  to 
her  separate  use,  might  import  only  something  like 
leave  and  license  to  reside  and  exercise  the  right  of  a 

VOL.   VI.  B 
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1854.  Hindoo  widow  in  respect  of  her  husband-s  property 

SiiEEMUTTY  O'ut  of  the   house   of  and   iipaii;  from  her  husband's 

"dossee^  family.     It  appears  to  us,  however^  that  if  there  is  to 

V'  be  any  certainty  of    construction' — if  Lani^uaore  is  to  be    f 

SiBCIIUNDER  T  .         1      .        •.  1     .  -,  ,  >n  .  f 

MuLLicK.  understood  m  its  plain  and  natural  sense— if  the  m-  1 
tention  of  parties  is  to  be  inferred  from  what  they  \ 
have  saidy  and  not  from  that  which  it  is  supposed 
they  ought  to  have  said — the  conclusion  is  irresist- 
ible, that  all  the  parties  to  this  instalment  intended 
the  Es.  59/JOO  to  become  the  absolute  property  of 
Zoahra  Jecbun  Dossec ;  and  that  it  was  not  the  in- 
tention, either  of  him  who  paid,  or  of  her  who  re- 
ceived, or  of  those  who  sactioned  the  payment,  that 
the  money  paid  should  ve^t  in  her  only  as  the  widow 
and  representative  of  her  husband,  and  as  part  of  hi& 
estate.  It  was  argued  that,  if  this  were  the  under- 
standing, the  parties  of  the  second  part  (some  of 
Avliom  might  reasonably  expect  to  be  the  heirs  of 
Dtvarlmnauth  Sain^  next  in  succession  to  his  widows) 
would  never  have  joined  in  relegrsing  G&oroochurn 
from  all  that  was  coming  to  Dmarlcanauthh  estate. 
We,  however,  can  see  nothing  in  this  release  w^hicb 
is  necessarily  inconsistent  with  the  construction  de- 
rived from  the  plain  expression  of  the  other  parts  of 
the  deed.  There  is  no  mention  o^f  what  these  par- 
ties as  co-sharers  in  the  estate  of  Bheemchurn  had  re- 
ceived from  Bissuinher  in  his  lifetime,  or  from  Goo- 
roochurn  since  his  death.  They  may  have  been  over- 
paid, and  may,  therefore,  have  had  a  personal  interest 
in  preventing  the  widow  of  Dtvarkanauth  from  unrip- 
ping the  accounts  and  asserting  the  legal  rights  io^ 
their  full  extent,  Again^  to  what  end  do  they  join  in 
declaring  that  the  money  is  to  be  the  sole  and  exclu- 
sive property   of   the  widow,,   unless  it  be  to  bind,,  so- 
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far  as  they  can,  their  reversionary  interest  m  k  .'     If     ^J^^' 
the  transaction  ^rere  merely  that  of  a  settleiBent  of   S^zzx-itt 
aeeonnts  between    Qrjoroorhum    «nd    DwarktmatLtU $      ijosra 
estate,  and  pstvmeat  over  to  his  widow  on  the  nsnal  ^       *"• 
termSj   this  stipulation  on  their   part  seemed   to  be     Mullioe. 
quite  mmeeessary.     The  power  ef  attorney  given  by 
the  widow,   and  the  indemnity  given  to  her  also,  for« 
tifv   rather   than    militate   against   the    constmctioa 
which  we  pnt  on  the  deed.     These  provisions  imply 
that  aU  the  ether  parties  were  to  remain  interested 
in  the  outstandings  (if  any )  of  the  joint  estate,  but 
she  was  to  receive  noting  beyond  the  sum  for  whick 
^he  had  sold  her  rights. 

'*•  Ujx>a  the  whole,  therefore,  we  see  no  ground  what- 
ever for  departing  fnjm  the  c-*)nstruction  which,  upo& 
the  former  hearing,  we  pnt  upon  this  instnmient.  or 
from  the  corielnsion  that  the  money  must  be  taken 
to  have  been  received  by  the  widow  with  the  assart 
of  the  male  members  of  her  husband's  family,  to  buy 
off  her  claims,  and  as  her  own  absolute  property. 

"  There  is  certainly  far  more  dificulty  in  sayinsr,  that 
this  is  a  valid  transaction  against  the  Plaintiff,  who  is 
not  shown  to  have  been  a  party  to  it.  But  the  qnes- 
tion  is,  against  whom  is  her  remedy  ?  And  in  wL  .: 
form  is  she  to  seek  it?  An  aeeonntiiig  portv  ^-  > 
ing  with  a  Hindoo  female  has,  without  ren.^.^ 
ac-eoimt,  fixed  the  amount  receivable  by  he:  _    : 

^  her  husband  at  an  arbitrary  sum,  and  11.  -  :  :: 

to  her  by  way  of  e»3mpromise  in  a  manner  :i  z- 
sistent  with  the  title,  by  virtue  of  whieh  al<Mie  she 
could  call  him  to  account.  Such  a  settlement  of 
accounts  cannot  bind ;  such  a  payment  can  hardly 
avail  as  between  him  and  a  reversioner.     We  are  dis-  • 

posed  to  go  further,  and  to  concede  that  the   wh-Ie 
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1854.  arrangement  being,  so  far  as  it  impresses  a  character 

Sreemutty  on  the  funds   other  than  that  which  'they   ouorht  to 

Dos^EE^  bear,  a  fraud  on  the  reversioners.     The  Plaintiff,   if 

^-  she  does  not  elect  to  seek  her  remedy  aorainst  Gooroo- 

SiBCHUNDEB  .  i  i-  ^  ^        o  . 

MuLLicK.  churn  alone,  treating  the  payment  as  one  made  in  his 
own  way,  may  be  entitled  to  set  aside  the  whole  trans- 
action, follow,  if  necessary,  the  money  into  the  hands 
of  the  widow's  representative,  and  compel  a  refund 
of  so  much  of  it  as  may  be  required  to  make  good 
the  corpus  of  Dwarkanauth'^s  estate  upon  a  proper 
adjustment  of  the  accounts.  But  we  are  clear  that 
this  cannot  and  ought  not  to  be  done  in  this  suit. 
Unless  the  accounts  of  DwarJcanautJi's  estate  be  pro- 
perly taken,  it  is  impossible  to  say  what  portion  of 
this  money  may  have  been  due  to  the  widow  in  re- 
spect of  the  income  of  her  husband's  estate  between 
the  years  1841  and  1849,  when  she  appears  to  have 
been  in  a  manner  excluded  from  her  proper  rights. 

'^  The  deed,  moreover,  though  it  may  not  be  binding 
upon  the  Plaintiff  in  this  suit,  is  unquestionably  bind- 
ing upon  all  the  parties  to  it,  and  some  of  them  are 
those  who,  upon  the  death  of  the  Plaintiff,  would  be 
entitled  to  DwarlcanauW s  estate.  Whatever,  then, 
be  the  rights  of  the  Plaintiff  in  respect  of  this  trans- 
action, it  is  clear  that  they  cannot  be  enforced  with 
due  regard  either  to  the  forms  of  law,  or  to  the  sub- 
stantial justice  of  the  case,  except  in  a  suit  framed 
to  impeach  the  transaction,  and  bringing  all  the  par- 
ties to  it,  or  their  representatives,  before  the  Court. 
The  petition  of  rehearing  must,  therefore,  we  think, 
stand  dismissed,  so  far  as  it  seeks  to  set  aside  the 
decree  for  the  dismissal  of  this  suit,  without  preju- 
•  dice  to  such  other  proceedings  as  the  Appellant   may 

take  to  impeach  the  transaction." 


1 
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Against  this  decree  the  present   appeal   was   insti-      ^J5^i^ 

tuted.  SlIEEMUTTY 

Eabutty 
Mr.    R.    Palmer  J   Q.C.,    and   Mr.    Leilh,  for    the  ^^^ 

Appellant.  Sibchuxder 

■»■  ^  MULLICK. 

It  is  apparent,  npon  the  face  of  the  deed  in  ques- 
tion, that  the  late  Zoahra  Jcchiin  Dossce  was  made  a 
party  to  it  solely  in  her  character  of  widow,  and  that 
she  received  the  sum  of  Es.  59,000  in  her  represen- 
tative character  and  capacity,  as  the  heiress  and  legal 
personal  representative  of  DivarJcanaiith  Sauij  her  de- 
ceased husband.  The  money  was  paid  to  her  as  the 
admitted  amount  of  the  share  of  her  husband  in  the 
estate  of  his  father,  Bheemchurn  Sain.  The  subse- 
quent declaration  in  the  deed,  that  she  was  to  hold  the 
Es.  59,000  as  her  own  sole  and  exclusive  property, 
^'for  her  own  absolute  and  separate  use,"  must  be  un- 
derstood only  as  signifying  that  she,  in  her  representa- 
tive character,  was  to  hold  that  sum  absolutely  and 
in  severalty,  and  not  as  part  of  the  joint  estate.  Sup- 
pose the  words,  ''as  such  sole  widow,  heiress,  and 
representative,  according  to  the  Hindoo  law,"  were 
added,  after  this  declaration,  all  doubt  would  be  then 
removed.  It  was,  in  fact,  the  description  of  character 
under  which  she  received  the  money.  Ey  the  Hin- 
doo law,  current  in  Bengal^  a  Avidow  is  entitled  to 
succeed  to  property  of  her  deceased  husband.  She 
has  not,  however,  an  absolute  proprietary  right,  nei- 
ther can  she  in  strictness  be  called  a  tenant  for  life, 
for  the  law  provides  her  successors,  and  restricts  her 
use  of  the  property  to  very  narrow  limits ;  she  can 
be  considered  in  no  other  light  than  a  holder  in  trust 
for  certain  uses.  1  W.  Mac,  Princ.  of  Hindu  Law,  pp. 
19.    27,  Mas-sumat  Jfjmuncc  Dihiah  v.  llamjoij    Chow- 
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1854.  (]i-ce  (a\  Rooder  Chunder  Chowdhrtj  v.  SiunbJioo    Chiiii' 

Sreemutiy  der  Choiodhri/  (^'),  Keeriib  Sing   v.    Koolalml  Sing  (c). 

"dossee^  So  that,  even  if  the   construction  we   have  submitted 

^-  bo  inadmissible,  the  rii^hts   of  the   Appellant   cannot 

SlBCHUXDEIt  7  o  1  i 

MuLLioK.  be  in  tiny  manner  bound  by  the  deed  to  which  she 
was  no  party,  or  affected  by  such  a  declaration  to  the 
prejudice  of  her  legal  rights,  Avkich  would  operate 
unjustly  towards  her.  The  Appellant,  as  the  heiress- 
at-lav/  and  personal  representative  in  succession  of 
Divarkanauth  Sain^  is  entitled  to  the  Es.  59,000. 
The  deed  of  gift  under  which  the  Eespondent  claims 
was  ultra  vires  the  widow,  as  she  at  most  had  only 
a  life  estate  in  the  corpus^  and  no   pov^'or  of  disposal. 

The  Solicitor-General  (Sir  Richard  Bethell\  Mr. 
E.  J.  Llogd,  Q.C.,  and  Mr.  T.  C.  Morton,  for 
the  Eespondent. 

The  argument  for  the  Appellant  is  two-fold — :rirstj 
!she  contends  that  the  construction  of  the  deed,  ac- 
cording to  its  real  meaning,  gave  Zoahra  Jeehiin  Dos- 
see  a  life  interest  only  in  the  sum  of  Es.  59,000,  in 
her  representative  character  of  a  Hindoo  widow,  and 
that  she  had  no  power  of  disposal  of  that  sum  ;  se- 
condly, that  the  deed  ought,  at  all  events,  to  be  so 
construed  to  avoid  injustice,  even  if  the  parties  thereto 
meant  it  to  be  the  reverse.  Now,  we  submit,  that  by 
the  clear  meaning  of  the  words  of  the  deed,  Zoahra 
Jeebun  Dossee  took  an  absolute  interest  in  the  sum  in 
question,  and  that  under  the  deed  of  gift  by  her  such 
interest  vested  in  the  Eespondent.  With  regard  to  the 
intention  of  the  parties,  no  Avords  can  be  plainer  to 
show  that  Zoahra  Jeebun  Dossee  was  to  have  an  abso- 

{(i)  3  Ben.  Sud.  DewEep.  289.     {b)  3  Ben.  Sad.  Dew.  Eep.  106. 
(c)  2  M<jore's  I.iid,  App,  Ca&es.  ooL 
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lute  interest  iu  the  Es.  59,000,  and  an  absolute  poAver        ism. 
of  disposal  over  that  sum.     The  deed  recites  that  such    Sreemutty 
sum  was   'Ho  be  the  sole   and  exclusive  property  of       doJ^ee^ 
the  said  Zoahra  Jeehun  Dossee.  for  her  own  absolute  ^,       ^• 

blBOHUXDER 

and  separate  use  and  benefit."  And  such  deed  also  Mullick. 
contains  mutual  releases  between  her  and  the  other 
parties,  one  or  the  other  of  whom  would,  in  fact, 
liave  been  heir  "in  reversion  to  Dwarhanaiith  Saul's 
share,  had  the  Appellant  predeceased  Zoahra  Jeehun 
Dosse :  all  of  which  is  utterly  irreconcileable  with 
the  notion  that  she  was  intended  to  take  a  life  in- 
terest only.  We  submit,  that  the  transaction  was 
plainly  one  of  sale  by  her  of  her  entire  interest  in 
her  husband's  estate  for  a  fixed  sum  in  solido. — [Mr. 
Pemherton  Leigh  :  Must  not  this  sum  be  treated  aa 
assets  of  the  husband's  estate  ?  It  is  not  in  dispute 
that,  by  the  Hindoo  law,  the  widow  is  bound  to  pay 
her  husband's  debts  out  of  his  estate.  The  deed  of 
gift  to  the  Eespondent  was  an  alienation,  which  re- 
quired the  sanction  of  the  i^ppeliant,  the  next  en- 
titled in  succession  to  give  it  effect.] — The  money  was 
the  equivalent,  not  of  her  husband's  estate,  but  of 
her  share  in  his  estate.  Her  interest  in  her  husband's 
estate  was  an  absolute  interest  in  the  accumulation 
or  arrears,  and  a  life  interest  in  the  corpus.  The 
arrangement  and*the  deed  by  which  it  was  carried 
into  effect,  were  consistent  with  her  rights  and  powers 
as  a  Hindoo  widow,  and  were  no  violation  of  the  Ap- 
pellant's rights  as  heir  in  reversion,  A  Hindoo  Avidow 
has  full  power  to  dispose  of  the  growing  produce  of 
the  property.  Dijalchund  Addy  v.  Kishoorie  Do8see  (a)^ 
Cossinaiith  By  sack  v.  Hurrosoondery  Dossee  (b).  2  W, 
Mac.  Princ.  of  Hindu  law,  p.  258-9,  Assuming  that 
{(()  Morton's  Dec.  83,  (b)  lb.  85. 
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1S54.        her  interest  in  her  husband's  estate  could  not  be  put 

Sr^emutty   higher  than  a   life  interest,   there  is  nothing  in  the 

Babutty     Hindoo  law   to  prevent  her  sellins:  that  interest,   and 

DOSSEE  ,  -^  ^  .    ' 

V.  if  made  to  a  stranger  he  would  have  been  entitled  to 

iluLLicic.  the  usufruct  during  her  life,  and  upon  her  death  have 
to  surrender  and  account  for  the  share  to  the  heir  in 
reversion,  who  could  have  no  claim  with  the  purchase 
money  received  by  the  widow.  The  mere  circum- 
stance of  the  sale  being  to  co-sharers  already  in  pos- 
session, we  submit,  makes  no  difference. 

Second.  With  respect>  to  the  argument  that  the 
Court  ought  to  put  upon  the  deed  the  construction 
contended  for,  against  the  expressed  words  and  appa- 
rent intention  of  the  parties,  in  order  to  square  with 
justice  the  Appellant's  claim  as  Dwarkanauth  Sahi's 
reversioner  ;  we  submit  such  a  mode  of  dealing  with 
the  deed  is  wholly  opposed  to  precedent  and  prin- 
ciple. To  ascribe  to  a  deed  an  operation  wholly 
contrary  to  its  plain  words  and  meaning,  in  order  to 
avoid  alleged  injustice,  is,  in  effect,  to  set  it  aside.  A 
Court  of  Equity  would  not  so  construe  a  recital  which 
related  to  the  particular  matter  under  the  contempla- 
tion of  the  parties.  Cole  v.  Gibson  (a),  Ramsden  v; 
Ilylton  (b).  Even  if  a  case  existed  for  setting  aside 
the  deed  of  arrangement,  it  could  not  be  done  with- 
out remitting  Zoahra  Jeebun  Dossee  to  the  full  benefit 
of  her  original  rights,  which  could  not  be  done  after 
her  decease,  especially  when  the  party  impeaching  the 
deed  has  had  the  full  benefit  of  the  contingency. 

The  Eight  Hon.  T.  Pemberton  Leigh  : 

We  entertain  the  highest  respect  for  the  judgment 
of  the  Court  which  pronounced  this  decree,   and  that 

{(i)   1  Yes.  Sen.  507.  (/;)  2  Yes.  Sen.  310. 
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respect  has  alone  induced  us  to  have  any  doubt  upon  1854. 

the  case.     We  have  fully  considered  the  arguments,  Sreemutty 

and  the   conclusion  we   come  to,   is,  that   we  feel  it  ■i)''(J^s^2e^ 

impossible  to  concur  with  the  judgment  of  the  Court  v. 

,      ,  SiBCHUKDER 

below.  MULLICK. 

The  situation  of  the  parties  must  be  looked  at,  and 
the  deed  must  be  construed  with  reference  to  the 
situation  of  the  parties  and  their  rights  at  the  time 
the  deed  was  executed. 

Now,  Zoahra  Jeehun  Dossee^  the  widow  of  Dtuar- 
kanauth  Sain,  was  one  of  four  parties,  entitled  in 
her  representative  character  as  widow  and  heiress  of 
her  husband,  to  a  certain  portion  of  the  property  of 
a  person  of  the  name  of  Bheemchiirn  Sain,  and  to 
which  Bheemchurn  Sain  was  jointly  entitled  with  his 
brother,  Bissumher  Sain  ;  and  it  appears  that  Bissumher 
Sain  agreed  to  a  separation  of  their  j  oint  property,  but 
that  separation  had  not  been  carried  into  e:ffect  at  the 
time  when  this  deed  was  made.  Diuarkanauth  Sain, 
the  husband  of  Zoahra  Jeehun  Dossee,  and  the  three 
brothers  being  entitled  (it  may  have  been,  and  pro- 
bably was,  a  joint  family)  to  share  the  estate  of 
Bheemchurn  Sain  amongst  them,  there  were  two  se- 
parations to  be  completed  before  the  amount,  which 
was  payable  to  each  party,  was  ascertained.  First, 
the  separation  of  the  estate  of  Bissumher  Sain  from 
that  of  Bheemchurn  Sain  ;  and  secondly,  the  division 
of  the  estate  of  Bheemchurn  Sain  which  was  to  be  dis- 
tributed amongst  the  four  parties  entitled. 

Now,  I  apprehend  that  the  mere  circumstance  that 
some  of  these  parties  had  received  certain  sums  on 
account  of  that  property,  would  not,  of  itself,  amount 
to  a  separation.  It  appears  from  this  deed  that  some 
lived  after  the  death  of  Bissumher  Sain,  and  some  lived 

VOL.  VI,  c 
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i®^'^-  after  the  death  of  Dtvarhanauth  Sain,   and  that  the 

Breemutty  widow  and  representative  of  DwarJmnauth  Sain  had 

DossEE^  been  unable  to   obtain  possession  of  any  portion  of 

'^-  that  share  to   which  she  was  entitled.     Now,   in  this 

SlBCHUNDER  .  i  i    •    i 

MuLLicK.  state  of  circumstances,  the  deed  was  executed,  which, 
when  WG  come  to  examine  its  terms,  the  purpose 
appears  to  us  to  be  obviously  this :  to  settle  the 
amount  of  the  shares  which  each  of  the  four  persons 
was  entitled  to  out  of  the  estate  of  Bheemchiirn  Sain^ 
and  also  as  between  each  other,  because,  if  the  estate 
of  Bheemchurn  Sain  descended  as  a  joint  property  to 
four  parties,  there  might  be  mutual  accounts  between 
those  four  parties,  three  of  whom  had  received  sums  on 
account,  as  well  as  against  the  executors  of  Bheem- 
churn Sain,  who  had  possession  of  the  whole^  and  was 
liable  to  account  for  the  whole. 

These  three  brothers,  then,  having  received  what 
they  were  content  to  take  as  the  amount  of  their 
shares,  an  arrangement  is  made,  by  which  it  appears 
to  us,  Zoahra  Jeehun  Dossee  agreed  to  take  a  certain 
sum  as  her  share,  and  to  take  that  sum  as  a  dis- 
charge, not  only  against  the  executors  of  Bheemchurn 
Sain,  but  a  discharge  also  of  all  that  she  might  be 
entitled  to  claim  against  the  other  brothers  of  Bheem- 
churn Sain.  If  that  be  so,  let  us  see  whether  there  is 
anything  in  the  contents  of  this  deed  which  is  incon- 
sistent with  that  supposition.  In  the  first  place,  the 
'  deed  is  made  between  Zoahra  Jeehun  Dossee,  who  is 
described  as  the  ^^  sole  widow,  heiress  and  legal  per- 
sonal representative  of  Dwarkanauth  Sain  ;^^  she  is 
made  a  party  only  in  the  character  of  ''  sole  widow^ 
heiress  and  legal  personal  representative  of  Dwar- 
kanauth  Sain^  The  brothers  of  Dwarkanauth  Sain 
are  made  parties,  not  as  having  any  possible   contin- 
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gent  interest   in  the  property  of  Dtvarkanaiith  Sain        1854. 

after   the  death  of   his  widow,   in   the  character   of    Sreemutty 

heiress  of  Dwarkanauth  ^ain^  but  they  are  made  par-       dossee^ 

ties  simply  as  being,  as  it  appears  to  us  from  the  con-  '*'• 

Pii        Ti  1  .-.iii        ii         Sibchunder 

tents  01  the  deed,  persons  who  are  entitled,  together     Mullick. 

with  Dwarkanauth  ^ain''s  representatives,   to  the  pro- 
perty of  Bheemchurn  Sain. 

The  deed,  after  referring  to  the  death  of  Bissum- 
ler  and  the  death  of  Divarkanauth  Sain,  goes  on  to 
recite  that  '^  Whereas,  after  the  death  of  Bheemchurn 
Sain,  the  said  Bheemchurn  Sain  duly  paid  and  trans- 
ferred to  Ohhoychurn  Sain,  Seremauth  Sain,  and  Ra- 
danauth  Sain  respectively,  their  respective  parts  and 
proportions  of  the  share  and  proportion  to  which 
Bheemchurn  Sain  was  entitled,  of  and  in  the  joint 
estate ;  and  the  said  Sreemutty  Zoahra  Jeehun  Dossee, 
as  the  widow  and  heiress  of  the  said  Dwarkanauth 
Sain  deceased,  has  applied  to  and  requested  Gooroo- 
churn  Sain  to  pay  and  deliver  to  her  the  share  and 
proportion  to  which  she,  in  right  of  her  deceased 
husband,  Divarkanauth  Sain,  is  entitled  to  out  of  the 
share  and  proportion  belonging  to  the  said  Bheem- 
churn Sain  as  aforesaid.''  How  is  it  possible  upon 
these  Avords  to  raise  any  question  as  to  that  which  she 
had  been  applying  for  ?  The  three  brothers  had  re- 
ceived their  shares,  and  she  applied  to  receive  her 
share  ;  not  to  receive  her  life  interest ;  not  to  receive 
a  compensation  for  a  life  interest,  but  she  was  to  re- 
ceive, in  her  representative  character  of  widow  of 
Dwarkanauth  Sain,  that  which  his  three  brothers  had 
received  personally  and  individually.  It  then  goes 
on  to  recite,  '^And  whereas  disputes  and  differences 
have  taken  place" — between  whom  ? — between  Zoahra 
Jeehun  Dossee  the  wife  of  the  one  part,   and  the  per- 
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1854.  gons  liable  to  make  payments  of  the  other  parts  :   and 

Sreemutty  with  respect  to  what  ? — "  as  to  the  exact  amount  in 

"^os^sEE^  value  of  her  share  and  proportion  in   right  of    her 

^^'  deceased  husband," — the  share  and  proportion  which 

SiBCHUNDER     .  .  i  •  t  ,i  i  i 

MuLLicK.  IS  previously  mentioned ;  the  snare  and  proportion 
which  the  brothers  had  received,  and  the  share  and 
proportion  which  she  is  to  receive ;  and  "  she  has 
threatened  to  institute  legal  proceedings  for  recovery 
of  her  rights  and  interests  in  the  premises."  What 
were  her  rights  and  interests  in  the  premises  in  the 
character  in  which  she  is  made  a  party  to  this  deed  ? 
They  were  that  which  she  had  claimed,  namely,  the 
share  and  interest  of  her  husband  in  the  estate  of 
Bheemchurn  Sain,  and  shu  had  threatened  to  institute 
proceedings  for  the  purpose  of  recovering  those  rights. 
She  could  have  made  no  claim,  and  could  have  insti- 
tuted no  suit  to  recover  her  life  estate  in  the  pro- 
perty. It  then  goes  on  to  recite,  ^^  And  whereas,  with 
the  view  to  avoid  the  expenses  and  delay  of  legal  pro-- 
ceedings,  it  has  been  mutually  proposed  and  agreed 
by  and  between-  the  said  Sreemutty  Zoahra  Jeehun 
Dossee  and  the  said  Gooroochurn  Sain,  that  it  shall 
be  taken  and  admitted  on  both  sides  respectively, 
that  the  said  Sreemutty  Zoahra  Jeehun  Dossee  shall 
be  considered  as  entitled  to  the  sum  of  Company's 
Es.  59,000,  in  full  payment  and  discharge  of  all 
demands,  legal  and  equitable,  which  she  the  said 
Sreemutty  Zoahra  Jeehun  Dossee  now  has  or  can, 
shall,  or  may  have,  against  the  said  Gooroochurn  Sain 
in  respect  of  the  said  joint  estate,  or  her  part  and 
share,  or  interest  therein,  in  right  of  her  deceased 
husband." 

It  is  absolutely  impossible  to  raise  any  question  as 
to  the  nature  of  the  dispute.     The  nature  of  the  dis- 
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piite  was  this  :    she  claimed  •  her  share,  and  she   was        ^^^^• 
entitled,  as  I  shall  show  presently,   to  receive  that  Skeemutty 
share ;  and  the  dispute  was  as  to  the  amount  of  it ;      dossee 
and  to  avoid  a  suit  for  the  purpose   of  ascertainin«r  _,      ^• 

■•-■•■  ^  ^  ^    SlBCHUNDER 

that  amount,  or  other  legal  proceedings,  it  was  agreed  Mullick. 
to  take  it  at  Es.  59,000.  "  And  w^hereas,  in  consi- 
deration of  such  sum  of  Company's  Es.  59,000,  to 
be  paid  to  her  by  the  said  GoorooGhurn  Sain  as  here- 
inafter ^inentioned,  she  the  said  Srecmutty  Zoahra  Jee- 
him  Dossee  has  agreed  to  waive  the  taking  of  a  full 
and  general  account  of  the  said  joint  estate,  and  to 
forego  all  legal  proceedings.  And  whereas,  the  said 
Qooroochurn  Sciin^  previously  to  the  execution  of  these 
presents,  hath  paid  into  the  hands  of  Sreemutty  Zo- 
ahra Jeehua  Dossee  the  full  sum  of  Company's  Es. 
59,000,  which  said  sum  of  Company's  Es.  59,000 
is  hereby  mutually  declared  and  agreed  by  and  be- 
tween all  the  parties  respectively  to  these  presents,  to 
be  the  sole  and  exclusive  property  of  the  said  Sree- 
mutty Zoahra  Jeehun  Dossee^  for  her  own  absolute 
and  separate  use ;  and  in  consideration  thereof,  she 
the  said  Sreemutty  Zoahra  Jeehun  Dossee  hath  agreed 
to  execute  such  release  as  hereinafter  mentioned." 
"Well,  now  it  is  said,  that  in  the  ascertainment  of 
this  sum,  and  the  agreement  to  accept  such  sum,  and 
to  give  the  release,  that  it  is  not  confined  to  the 
agreement  of  Zoahra  Jeehun  Dossee  and  Gooroochurn 
Sain,  but  is  extended  to  the  other  persons,  who  are 
also  parties  to  the  release,  and  that  it  is  a  very  strong 
circumstance  to  show,  that  they  were  concurring  in 
this  instrument  for  the  purpose  of  releasing  or  re- 
mising the  interest  which  they  might  have — a  con- 
tingent interest  as  the  heirs  to  this  property.  But 
it  is  clear  that  they  are  not  made  parties  in  that  cha- 
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1854.  racter  :    there  was  only  the  possibility^  of  their  be- 

SREE:y^uTTY  coming  heirs — they  might  become  the  heirs  of  Dtvar- 

DoSee^  ^aw«2/i/^  Sain^  but  they  are  made  parties   as  persons 

^-  who  had  an  interest  in  the   ioint  property,  which   was 

SiBCHUNDER  i  i        i      •  .■"  , 

MuLLicK.     to  be  divided ;   who  had  interests  m  the  amount  oi 
the  share  which  was  to   be   divided ;  and  who  had 
interests  in  the  amount  of  the  share  which  was  to  be 
paid  to  this  lady ;  because,  if  the  accounts  had  been 
all  taken,  I  apprehend  the  consequences  whould  have 
been  this :  that  if  any  of  those  brothers,  in   respect   of 
this  property,  had  received  more   than  a  fourth  part, 
they  might  have  been  held  liable  to  account  to  the 
widow  for  such  fourth  part;   and,   if  she  had  con- 
sented to  take  less,  and  there  had  been  no   separation 
of   the   joint   estate  between  them,  she  might   have 
claimed  the  whole  amount  of  her  husband's  share  ;  and 
the  principle  upon  which  this  agreement  is   made  be- 
tween the  parties  is  consistent  with  the  view  which  ap- 
pears to  us  must  necessarily  be  taken.     Then  it  goes 
on — ^^  Now  this  indenture  witnesseth,  that  in  conside- 
ration of  the  sum  of  Company's  Es.  59,000   in  hand, 
well  and  truly  paid  to  the  said  Sreemutty  Zoahra  Jeehun 
Dossee^  at  or  before  the  execution  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged  as  well  by  these 
presents  as  by  the  receipt  for  the  same  hereupon  en- 
dorsed, and  which  said  sum  of  money  is  hereby  de- 
clared and  agreed  by  all  and  every  the  parties  hereto 
to  be  the  sole,  absolute,  and  proper  moneys  of  Sree- 
mutty Zoahra  Jeehun  Dossee^  to  her  separate  use," — 
not  ''  to  her  separate  use  "  in  the  sense  in  which  we  use 
that  term  in  a  Court  of  Equity  ;  but  to  her  separate 
use  as  distinguished  from  the  joint  estate,  dividing 
that  which  was  joint  into  separate  estate,  and  treating 
her  share  as  being  that  which  she  is  to  take  for  her 
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absolute   use   in   her    representative    character,    sub-        i^^^- 
ject  to  any  claims  that  may  exist  upon  the  same,  for    Sreemutty 
"  her  sole,  absolute,  and  exclusive  use"  as  against  the       i)"J^s1ee^ 
parties  to   this  deed, — "  use   and  benefit"  is  the  term  ^• 

used  m  the  deed  put  m   evidence,  but  you  are  to  look     Mullick. 
at  the  words  with  reference  to  the  parties  who  are 
using  them.     If  it  were  a  deed  in  which  the   recitals 
had  reference  to  the  life  estate,   and  the  reversioners 
had  been  parties,  and  the  reversioners  had  agreed  that 
she  should  hold  this  sum  for  ^'  her  absolute  use   and 
benefit,"  those  words  would  have  had  a  totally  differ- 
ent meaning.     You  must  look  at  the  words  of  the 
deed  with  reference  to  the    parties  who  use  them,  and 
the  grant  must  be  consistent  with  that ;   consistent 
with  the  interests  of  those  who  make  the  grant.     This 
is  perfectly  clear  :  for  if  we  go  a  little Jower  we  find, 
after  mutual  releases  between  the  parties,  there  is  this 
recital  :  ^'  And  whereas  it  has  been  considered,   that 
although  the  estate  of  the  said  Bissumber  Sain  and 
Bheemchurn   Sain  hath   been  fully   accounted  for,   di- 
vided,  and  paid  as  aforesaid,   yet  that  by  possibility 
the  name  of  the  said  Sreemutty  Zoahra  Jeebun  Dossee 
may  be  required  to  be  used  either  as  Plaintiif,    Com- 
plainant or  Defendant  in  some  action  or  actions,  suit 
or  suits,  or  other  proceedings  arising  out  of,  or  con- 
nected with,  the  said  joint  estate  and  effects."     Here 
is  a  distinct  statement  that  the  whole  estate  has  been 
*'  divided,  and  paid  as  aforesaid." 

Now,  it  certainly  does  appear  to  us,  upon  the  con- 
struction of  this  deed  (and  we  agree  with  the  judg- 
ment of  the  Court  below  upon  this),  that  the  parties 
treat  it  as  being  a  deed  intended  to  settle  all  accounts 
between  them,  and,  as  far  as  the  widow  could,  to 
discharge  and  release  the  estate  ;  for  they  say  this  : 
'^  The  Plaintiffs  Counsel  insist  that,  according  to  the 


Eabutty 

DOSSEE 
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1854.        Hindoo  law  as  laid  down  in  this  Court,  and  affirmed 
Sreemutty   on  appeal  to  the  Privy  Council,  Zoahra   Jeehim  Dos^ 
see  was  competent  to  come  to  an  account  with  the 
i\  persons  accountable  for  her  husband's  estate,  and  to 

MulScic^  receive  and  retain,  during  her  life,  possession  of  that 
estate,  and  that  the  Plaintiff,  as  reversioner,  is  en- 
titled to  follow  those  assets  in  the  hands  of  one  claim- 
ing as  donee  under  or  as  the  representative  of  Zo- 
ahra Jeehim  Dossee.  We  do  not  dispute  these  gene- 
ral propositions,  or  deny  that,  if,  upon  the  construc- 
tion of  the  deed,  and  the  other  evidence  in  the  cause, 
it  appeared  that  the  funds  had  come  into  the  hands 
of  Zoahra  Jeehun  Dossee  upon  a  fair  accounting,  or 
even  upon  a  compromise,  which  the  Plaintiff  saw  fit 
to  adopt,  as  assets  of  her  husband,  to  be  enjoyed  by 
her  as  his  widow  and  representative,  this  Bill  might 
be  rightly  conceived,  and  the  Plaintiff  entitled  to  fol- 
low the  funds  in  the  hands  of  the  Defendant." 

Then,  if  that  be  admitted,  I  take  it  the  Court  pro- 
ceeded upon  that,  and  it  has  not  been  disputed  here 
that  these  assets  may  be  followed ;  the  whole  question 
is,  whether  this  sum  was  paid  to  this  lady  as  a  part  of 
the  assets,  and  for  the  purpose  of  discharging  the 
estate  of  Bheemchurn  Sain  as  the  executor  of  Bissum- 
her  Sain  and  the  representatives  of  Bheemchurn  Sain 
from  all  liability.  It  appears  to  us  impossible  to  come 
to  any  other  conclusion ;  that  if  these  funds  were 
assets,  if  they  were  paid  as  assets,  and  are  assets  in  the 
hands  of  the  Defendant,  it  seems  necessarily  to  follow, 
that  they  must  be  handed  over  to  the  person  who  now 
represents  the  estate  of  Dwarkanauth  Sain,  subject  to 
whatever  claims  there  may  be  upon  her ;  that  she 
may  hold  them  subject  to  the  debts  of  Dwarkanauth 
Sain,  whatever  they  may  be. 

Now,  I  do  not  understand  the  Court  below  to  have 
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proceeded  upon  the  notion  that  this  v/as,   as   it  lias  1854. 

been  contended  at  the   Bar,   a  purchase  of  the  life  Sreemutty 

interest  of  Zoahra  Jechun  Dossee,     The  whole  deed  is  iJos^ee^ 

entirely  inconsistent  with  any  such  interpretation,   for  ^• 

1  •  0  1       ^  \'c>      '     1  >  .  1  •  SiBCHU  NDER 

there  is  no  reierence  to  her  iiie  interest ;  there  is  no  Mullick. 
reference  to  any  accumulations,  or  anything  which 
was  due  to  her  as  distinct  from  capitaL  There  is  no- 
thing but  a  claim  to  the  amount  of  the  assets,  to  her 
husband's  share  of  these  assets,  which  is  ascertained 
by  the  deed  ;  and  in  respect  of  those  assets,  in  receiv- 
ing that  sum  she  discharges  the  executor  from  all  fur- 
ther claim  and  demands  ;  and  the  brothers,  who  may 
have  claims  against  her,  discharge  her  from  all  claims 
in  respect  of  that  sum,  and  she  discharges  them  from 
all  claims  in  respect  of  the  sums  they  have  received. 

Then  it  occurred  to  their  Lordships,  that  inasmuch 
as  this  sum  was  paid  in  respect  of  property  which 
consisted  also  of  the  accumulations  of  interest  during 
the  interval  between  the  husband's  death  and  the 
date  of  the  deed,  it  was  possible  she  might  be  entitled 
to  some  claim  in  respect  of  those  accumulations.  But 
upon  reference  to  the  Hindoo  law,  and  to  what  was 
said  by  the  learned  Judge  in  this  case,  it  seems  to  us 
extremely  doubtful  whether  any  such  claim  can  be 
maintained.  The  Court  below  said,  in  speaking  of 
her  claim  to  these  accumulations,  ^'  The  construction 
put  by  us  upon  the  deed  necessarily  destroyed  w^hat- 
ever  ^  shadow  of  a  title'  Sihchunder  Mullick  had  to 
institute  the  suit,  and,  accordingly,  that  was  also 
dismissed  with  costs.  We  say,  ^  shadow  of  a  title,  ^ 
for,  adverting  to  what  the  Hindoo  law  says,  of  the 
course  of  devolution  of  the  accumulations,  even  of 
her  husband's  estate  on  the  death  of  a  widow,  we 
cannot  but  entertain  grave  doubts  whether  Sihchunder 

could  make  a  title  to  such  accumulations^  unless  by 
VOL.  yi.  D 
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1854,  i^raj  of  cliarge  on  tliem,  for  moneys  advanced  for  tire 

Sreemutty  use    of   the   widow,  for  purposes  recognised  by  the 

DossEE^  Hindoo  law."     But  be  that  as  it  may,   we  think  wer 

^-  ni'ust  look  to  the  terms  of  the  deed.,  and  see  what  it 

SiBCnUNDER  .,.,  p         T    '    1     T^         rr\   f\r\r\ 

M^LLicK.  was  m  d:&scharge  of  which  Es.  59,000  were  agreed  ta 
be  paid.  ]S[ow\  it  does  appear  to  us  to  be  perfectly 
clear  it  was  paid^  as  it  lias  bet^n  stated^  in  discharge  of 
the  share  which  Zoahra  Jeehun  Dossee's  husband  had 
in  the  estate  of  Bheemchurn  Sain  ;  and  though  it  is  not 
necessary  to  concur  in  that^  it  is  very  difficult  for  the 
Eespondent  to  set  up  any  opposition  to  that  construc- 
tion, because  the  deed  from  Zoahra  Jeehun  DosseSy 
under  which  he  claims,  expressly  declares,  '^  That  there 
is  no  other  person  more  nearly  related  or  affectionately 
attached  to  me  than  yourself ;  and  as  you  have  taken; 
much  pains  on  my  account  in  the  matter  relative  to  my 
late  husband's  share  of  the  property,  and  have,  after  a 
good  deal  of  strife  and  contention  with  your  own  re- 
latives, recovered  that  which  was  sunk,  and  made  it 
over  to  me,  concerning  which  I  have  already  entered 
into  an  engagement  with  you,  I  make  a  gift  of,  and 
hereby  absolutely  convey  unto  you,  my  debts  ex- 
cepted, the  whole  of  my  .moveable  and  immoveable 
property,  Company's  papers,  outstanding  dues  and 
demands,"  and  so  on. 

Upon  the  whole,  therefore,  it  appears  to  their  Lord- 
ships, with  very  great  respect  to  the  different  opinion 
which  has  been  formed  in  the  Court  below,  that  w^e 
must  advise  Her  Majesty  to  reverse  the  decree,  and 
order  payment  of  this  money  to  the  Appellant,  with 
the  usual  interest  according  to  the  course  of  the 
Court,  together  with  the  costs  of  the  suit  in  the 
Court  below. 

The  Order  in  Council  made  on  the   appeal   was,, 
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that  the  order  and   decree  of  the  Supreme   Court  of        i®^^- 
Judicature,  of  the   14th  of  April^  1852,  be  reversed,    Sreemutty 
and  that  the  sum  'of  Us.  59^000  be  paid  to   the  Ap-      dossee 
pellant,  with  interest  at  the  usual  rate  allowed  by  the  ^      ^'• 

r  ^  •        •^  SiBCHUNDER 

Supreme  Court,  from   the   date   of  the   death   of  the     Mullick, 
widow,  Zoahra  Jeehun  Dossee^  and  that  the  costs  of 
the  Appellant  in  the  suit  in  the  Court  below  be  taxed 
by  the  Master  of  the  Supreme  Court,  and  paid  by  the 
Eespondent  to  the  Appellant. 


MusADEE  Mahomed  Cazum    She-         .       .,     , 

Appellant. 

RAZEE      -  -  -  -  -       i 


AND 


Meerza  Ally  Mahomed  Shoostry,     .)  ^  /    /  # 

and  Bebee  Mariam  Begum       -     ]  liesjwndenU. 

On  appeal Jrom  the  Supreme  Court  at  Bomhay. 

X  HIS  was  an  appeal  from  an  order  made  in  a  cause,    ^^^'  i^^^'  ^ 
in  which  the  Eespondents  were   Plaintiffs,  and  Aga         1854.   ' 

*  Present :    Members  of  the  Judicial   Committee,— Th^  Eight   salt  tonvey^- 

Hon.  Baron  Parke,  the  Eight  Hon.  Dr.  Lushington,  the  Eight  Hon.  ing  real  estate, 

T.  Pemberton  Leigh,  and  the  Eight  Hon.  Sir  Edward  Eyan  *^®  property 

'^  of  a   Defend- 

.,  ,.       .     .,     ^  ^  ant  in  a  suit 

then  pending  in  the  Snpreme  Court  at  Bomhay.  Held,  in  the  absence  of 
satisfactory  evidence  of  a  hand  fide  consideration  having  been  paid  by 
the  vendee,  to  be  fraudulent  and  void,  as  against  the  creditors  of  the 
vendor, and  to  have  been  executed  for  the  jjurpose  of  defeating  a  seques- 
tration. ®         ^ 

Held,also,that  aparty  in  possessionunder  such  a  deed  was  not  entitled  to 
any  allowance  for  sums  expended  by  himfor  improvements  upon  the  estate, 

A  sequestrator  m  possession  is  not  to  be  disturbed  by  a  claimant  with- 
out leave  of  the  Court.  The  usual  mode  is  to  applv  for  permission  to 
bring  an  action  of  ejectment,  or  to  examine,  _pro  interesse  sua. 

Under  a  writ  of  sequestration  the  sheriflP  seized  a  moiety  of  an  estate 

m  the  possession  of  A. ;  A.  presented  a  petition  to  the  Court,  entitled  in  a 

.     ■  'Cause  then  pending,  claiming  the  land  under  a  deed  of  sale  executed  by 
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1854.        3Iahomed   RaJiim    Shera,^ee    and    others,    Defendants, 

MusADEE     dismissing  a  petition  of  the  Appellant,  who   had  peti- 

Cazum^    tioned   in    the  cause,   and  prayed  that   certain   pro- 

Sherazee     perty,  seized  under  a  writ   of  sequestration  issued   in 

ArEERZA  Ally  that  causc,  as  the  property  of  the    Defendant,   Aga 

Khan.       Mahomed  Rahim  Sherasee^  should  be  relinquished  by 

the    sequestrator,    or   that  the   Appellant  should  be 

examined,  pro  intcresse  suo. 

The  principal  question  raised  by  the  appeal  was, 
whether  a  deed  of  sale,  dated  the  30th  of  December, 
1845,  made  by  Aga  MaJiomed  Rahim  Sherazee,  con- 
veying to  the  Appellant  a  moiety  of  a  dock  called 
Mazagon  dock,  together  with  a  moiety  of  the  buildings 
thereto  belonging,  was  a  bona  fide  conveyance  for  a 
valuable  consideration,  or  whether  it  was  not  collu- 
sive between  the  parties,  and  intended  to  defraud  the 
creditors  of  Aga  Mahomed  Rahivii  Sherazee. 

The  facts  which  gave  rise  to  the  appeal  wxre 
these  : — 

On  the  2nd  of  February^  1847,  a  writ  of  seques- 
tration w^as  issued  in  the  above  cause,  commanding 
the  Sheriff  of  Bombay  to  enter  upon  and  sequester 
all  the  houses,  lands,  tenements,  and  the  rents,  issues, 

tke  Defendant, /^e/ir/ew^c  liU,  praying  to  be  put  in  possession,  and  to  be 
allowed  to  go  before  the  Master  and  examine  witnesses,  'pro  interesse  suo. 
Proceedings  were  taken  under  this  petition  before  the  Master,  but  after- 
wards it  was  agreed  by  consent,  that  the  matter  of  the  petition  should 
be  tried  by  the  Court,  and  the  witnesses  examined  viva  voce  by  the 
Court  at  the  hearing  of  the  cause  in  which  the  petition  was  entitled. 
Held,  that  there  was  nothing  irregular  in  such  a  mode  of  proceeding. 

By  the  constitution  of  the  Supreme  Courts  in  India,  the  Judges,  for 
the  purpose  of  the  trial  of  an  action,  sit  as  a  jury  as  well  as  Judges,  and 
the  same  weight  is  to  be  given  to  a  decision  of  the  Judges,  in  such  cir- 
cumstances, as  to  the  verdict  of  a  jury  in  this  country,  in  which  the 
Judge  who  tries  the  cause  makes  no  objection. 

Semhle,  This  Court  will  not  disturb  a  judgment  of  a  Court  in  India 
upon  a  question  of  the  credibility  of  witnesses  ;  unless  it  is  manifestly 
clear  from  the  probabilities  attachedto  certain  circumstances  in  the  case, 
that  the  Court  below  was  wrong  in  the  conclusion  drawn  from  such 
evidence. 
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and  profits  thereof,  and  all  the  personal  estate,  debts,        ^''^'^"*- 

and  effects   of   the  Defendant,    Aga   Mahomed  Rahim  Musadee 

Sherazee^  until   he  should   perform  an  order  made   on       Oazum 

the  7th  of  January^  1847,  in  that  cause,  for  \\\q  pay-  Sherazee 

ment  of  Es.  100,000,   beinsr  the  amount  of  the  first  meerza  ally 

.  Mahomed 

instalment  directed  by   the  decree   made  m   the   same       Khan. 

cause  on  the  25th  of  .November^    1846,  to  be   paid  by 

him    to    the    Accountant-General    of    the    Supreme 

Court.     On  the   4th  of  MarcJi^  1847,   another  writ  of 

sequestration  was  issued  in  the  same  terms,  to  enforce 

the  payment  of  the  further  sum  of  Es.  100,000. 

On  the  27th  of  March,  1847,  the  Sheri^  certified 
to  the  Court,  that  he  had  sequestered  the  Mazagoii 
docks,  by  virtue  of  these  two  writs  of  sequestra- 
tion. 

On  the  8th  of  April,  1847,  the  Appellant  filed  a 
petition  in  the  cause,  alleging  that  he  had,  for  many 
years  before  and  since  the  year  1840,  had  commercial 
dealings  with  the  Defendant,  Aga  Mahomed  Rahim 
Sherazee,  to  a  large  amount,  in  the  course  of  which 
balances  had  been,  from  time  to  time,  and  in  the  De- 
tvallee  of  each  year,  ascertained  and  stated,  and  that 
the  last  of  such  annual  statements  of  account  occurred 
on  the  30th  of  October,  1845,  on  which  occasion,  Aga 
Maliomed  Rahim  Sherazee  was  found  to  be  indebted 
to  the  Appellant  in  the  sum  of  Es.  172,900.  2q.  88r., 
which  Aga  Mahomed  Rahim  Sherazee  acknowledged, 
by  placing  his  signature  at  the  foot  of  such  account 
in  the  book  of  the  Appellant,  and  that  the  Appellant 
after  such  adjustment  pressed  him  for  payment ;  but 
being  unable  to  discharge  the  same,  he  proposed  to 
sell  and  convey  to  the  Appellant  one  moiety  of  the 
ground,   buildings,   and  premises  belonging   to   him. 
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i^^-i-        situate  at  3Iazagon^   and  called  the  Mmagon  docks, 
MusADEE     which  proposal  the  Appellant   entertained,  and  it  was 
"^aJzuM^^    agreed   between    the    Appellant   and    Aga    3Iahomed 
SiiEHAZEE    EaJtim  SJicrazee^   that  the   Appellant  should  purchase 
meerza  Ally  a  moicty  of  the  premises  for  the  sum  of  Es.  324,500  ; 
Khan,       a^d,  accordingly,  in  the  month  of  December  follow- 
ing such   last-mentioned   adjustment,   the    Appellant, 
paid,  from  time  to  time,  large  sums  of  money  to  Aga 
Mahomed  Rahim  Bherazee^  which   on  the   30th  day  of 
that   month   amounted,   inclusive   of  the   balance    of 
Es.  ]  72,900.   2q.   88r.   due  to  the  Appellant,   to  the 
sum  of  Es.  324,500,  whereupon  Aga  Mahomed  Rahim 
Sherazee^   pursuant  to   such   agreement,    and  in  con- 
sideration of  the  sum  of  Es.  324,500,  by  an  indenture, 
dated  the  30th  of  December^  1845,  and  made  between 
Aga  Mahomed  Ruhim  Sherazee^  of  the  one  part,  and 
the  Appellant  of  the  other  part,  absolutely  sold  and 
released  to  the  Appellant,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  an   undivided  moiety   of  him, 
Aga  Alahomed  Rahim  Sherazee^  of  the  property  therein 
described,  and  called  the  Mazagon  dock,   in  the  Is- 
land of  Bombay^  and  that  the  Appellant  entered  into 
possession    and    became    interested    in    the    premises 
jointly  and  in  equal  shares  with  Aga  Alahomed  Rahim 
Sherazee  ;  and  the  petition  prayed  that  the  Sheriff  of 
Bombay  might  be   ordered  to  withdraw  the   writs   of 
sequestration,   and  relinquish   one  moiety  of  the  dock 
to  the  Appellant,  and  that,  if  the  Court  should  think 
fit,  the  Eespondents  (the  Plaintiffs  in  the  suit)  might 
"be  directed  to  exhibit  interrogatories  in  the  Office  of 
the  Master  of  the  Court,  for  the  examination  of  the 
Appelkmt,  and  for  the  discovery   of  his  interest  in  the 
dock,    or  that  such  other  order  should  be   made   as 
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might  be  fit.     The  Appellant  at  the  same  time  filed        i^^^- 

an  affidavit  of  himself,  reiterating  the  allegations  con-     :Musadee 
-    .       1  •     1  •  i'.-  -  Mahomed 

tamed  in  his  petition.  Cazum 

On  the  8th  of  A2>ril,  1847,  the  petition  came  on  to    Sheeazee 

be  heard,   when  it  was  ordered,    that  the   Appellant  meerza  ally 

,       ,  ,  -11  -1  •    /  •        Mahomed 

should  come  in  and   be  examined^  p?'o  inieresse  suo,  m      Khan. 

the  moiety  of  the  Maza^on  dock,  and  that  the  Ee- 
spondeiits  should  file  interrogatories  for  that  purpose, 
before  the  Master,  and  if  the  Eespondents  should 
think  fit  to  reply  to  the  examination  of  the  Appel- 
lant put  in  by  him  in  answer  to  such  interrogato- 
ries, either  party  should  be  at  liberty  to  examine 
witnesses,  viva  voce^  before  the  Master,  touching  the 
Appellant's  claim,  and  that  the  Master  should  look 
into  the  examination  and  evidence  of  such  witnesses, 
if  any,  and  certify  to  the  Court  whether  the  Appel- 
lant had  made  out  a  title  to  the  moiety  of  the  dock 
and  premises,  or  any  and  what  part  thereof,  and  the 
Master  was  to  be  at  liberty  to  state  any  special  cir- 
cumstances, and  tlie  parties  were  to  be  at  liberty  to 
apply  to  the  Court  as  they  might  be  advised. 

An  interrogatory  was  accordingly  exhibited  by  the 
Eespondents  before  the  Master,  for  the  examination 
of  the  Appellant,  and  on  the  21st  of  June,  1847,  the 
Appellant  filed  his  answer  and  examination,  stating, 
amongst  other  things,  that  he  was  the  bond  fide  owner 
of,  and  was  entitled  for  his  absolute  and  exclusive  use 
and  benefit  to,  one  nndivided  moiety  of  the  Mazagon 
dock,  and  he  set  forth  a  long  statement  of  his  busi- 
ness transactions  with  Aga  Mahomed  Rahim  Sherazee, 
and  filed  a  schedule  showing  the  balance  alleged  to 
be  due  to  him. 

The  Eespondents,  by  leave  of  the  Court,  afterwards 
exhibited  a  further  interrogatory  for  the  examination 
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1854.        of  tlie  Appellant,  and  the  x^ppellant  filed  his  answer 
MrsADEE     to    the   further   interrogatory,    stating  the   payments 

Maho^vied    j^^^jg  ]3y  IjIy^-^  to  Aaa  Mahomed  Rahim  Sherazee.  in  the 

Cazum  . 

Sherazee    months  of  MarcJi^  April^   and  Maij^    1843.     The   Ee- 

meerza  Ally  spondonts  filed  a  replication  to  the  Appellant's  exami- 
^Kha™  nation,  and  on  the  4th  of  September,  1848,  an  order 
was  made,  by  consent  of  the  Appellant  and  Eespond- 
ents,  that  so  much  of  the  order  of  the  8th  of  April, 
1847,  as  directed  that,  if  the  Eespondents  should 
think  fit  to  reply  to  the  examination  of  the  Appellant, 
put  in  by  him  in  answer  to  the  intern^gatories  in  that 
order  mentioned,  then  that  either  .party  was  to  be  at 
liberty  to  examine  witnesses,  viva  voce,  before  the 
Master,  touching  the  Appellant's  claim,  and  that  the 
Master  should  look  into  the  examination  and  evi- 
dence of  such  witnesses,  if  any,  and  certify  to  tlie 
Court  whether  the  Appellant  had  made  out  a  title ' 
to  the  moiety  of  the  dock  and  premises,  or  any  and 
what  part  thereof  should  be  discharged,  and  that 
the  matter  of  the  Appellant's  petition  should  be  set 
down  for  hearing  on  the  first  day  of  the  then  next 
ensuing  November  term,  and  that  the  witnesses  on 
both  sides  should  be  examined,  viva  voce,  before  the 
Court  at  the  hearing. 

The  petition  came  on  to  be  heard,  pursuant  to  the 
preceding  order,  and  witnesses  were  examined  on 
behalf  of  the  Appellant  and  the  Eespondents,  from 
whose  evidence  the  following  circumstances  appeared  : 
that  the  suit  in  which  the  sequestrations  issued  had 
been  for  some  years  pending  against  Aga  Mahomed 
Rahim  Sherazee,  and  that  he  was  finally  charged  by 
the  Master  in  Equity,  to  whom  the  cause  had  been  re- 
ferred, with  the  sum  of  seven  or  eight  lacs  of  rupees, 
from  which  amount  he  endeavoured  to  discharge  him- 


ON    APPEA.L    FROM    THE    EAST    JNBJSS.  33 

self  without  success  ;  that  on  the  9th  of  April^  1845,        ^^•^^• 
he  delivered  to  the  Master  iu  Equity  a  list  of  items    Musadee 
iu  his  discharge,   which  he  abandoned,   leaving  him      cazdm 
liable  to  a  decree  for  payment  of  two-thirds  of  a  con-     Sherazee 
siderable  amount  of  the  charge,  which  exceeded  ten  meerza  ally 

.  .-         ,  c    '    A  ,  ^^  Mahomed 

lacs  of  rupees,  with  a  large  arrear  oi  interest  thereon.  kkan. 
That  from  the  time  of  this  proceeding  it  became  evi- 
dent, and  was  known  to  every  one,  that  Aga  Mahomed 
Eahim  Sherarsee  must  ultimately  become  liable  to  pay 
a  considerable  sum  of  money,  which  could  not  be  less 
than  several  lacs  of  rupees.  That  on  the  21st  of 
Novemhcr^  1846,  a  final  decree  was  made  in  the  cause 
against  Aga  Mahomed  Rahim  Sherasee^  ordering  him 
to  pay  into  Court,  to  the  credit  of  the  cause,  11  lacs  of 
rupees,  by  instalments.  It  further  appeared  that,  on 
the  30th  of  Deoemher^  1845,  the  deed  convejdng  the 
moiety  of  the  Mazagon  docks  to  the  Appellant  Avas 
executed  by  Aga  Mahomed  Rahim  Sherazee^  in-  the 
presence  of  Burn,  an  attorney  of  the  Supreme  Court 
at  Bombay^  for  which  he  was  paid  his  costs  by  Aga 
Mahomed  Rahim  Sherazee^  whom  he  considered  his 
client ;  another  attorney  being  employed  by  Aga 
Mahomed  Rahim  Sherazee  in  the  suit.  That  Aga 
Mahomed  Rahim  Sherazee  continued  in  possession  of 
the  docks  as  an  ostensible  owner,  negotiating  with 
persons  who  were  engaged  in  improving  and  enlarg- 
ing them,  and  superintending  the  conduct  of  all  busi- 
ness in  them,  but  evidence  w^as  adduced  by  the  Appel- 
lant to  show,  that  one  Hajee  Mahomed  Ruzza^  a  nephew 
of  the  Appellant,  attended  at  the  dock  in  1846,  and 
conducted  business  there,  and  kept  accounts  on 
behalf  of  the  Appellant.  It  also  appeared,  that  for 
several  years  previous  to  the  alleged  sale,  the  Appel- 
lant had  h::^d  commercial  dealings  with  Aga  Mahomed 

TOL.  TI.  E 
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i^^'^-  Eahhn   SJierasee   to    a   small   extent,    on    account    of 

MusADEE  wliich  the  latter  was   indebted ,    at   the   close   of  the 

cfzuM^  native    year,    ending    in    1842,    in    the    sum    of    Es, 

Sherazee  10,947,  and  in  the  following  year  in  the  sum   of  Es. 

meerza  Ally  18,172.     No  evidence  was  adduced  by  the  Appellant 
Mahomed      .  i-i  i-v  •  -i. 

Khan.       to  explain  how  his   transactions  with   Aga    Mahomed 

Pialiim    Sherazee    suddenly    increased    from    dealings 

of    comparatively    small     amount,    to     the    alleged 

payment  by  the   Appellant  to   Aga   MaJiomed  llahim 

SJierasee^    between  the    31st  of    March   and    the   6th 

of   May  J    1845,    of    several   sums    amounting   to    Es. 

127,708,  as  shown  in  the  schedule  to  the  Appellant's 

second  examination  ;   nor  was  any  proof  given   of  the 

payment  of    those  sums,    beyond   the    evidence   of    a 

native  clerk  of  the  Appellant,   named  Jairam   Eswar^ 

who    deposed    in   general   terms,    (reading   from   the 

Appellant's  account  book,)  that  the  major  part  of  the 

sums  had  been  paid,   some  by  himself,   and  some  by 

one  NarroUj  and  some  by   one  Tidsegdass^   who  were 

not  called  as  witnesses,    and  chiefly  into  the  hands  of 

Meerza   3IootaUh^    the    son-in-law    of    Aga    Mahomed 

Rahim  Sherazee.     Nor  was  any  evidence,   except  that 

of  Aga    Mahomed   Rahim    Sherazee  himself,    adduced 

on   behalf  of   the  Appellant   to   show   the   payment 

between  the    loth  and    29th  of   December^    1845,    of 

the    several     sums     in     cash,     amounting     to    Es. 

149,743.  3  qrs.   9  reas,   set  fourth  in  the  schedule   to 

the  Appellant's  first  examination,  and  alleged  to  have 

been  the  balance   of  the  consideration  money  for  the 

purchase  of  the  moiety  of  the  docks  claimed  by   the 

Appellant.     Aga  Mahomed   Rahim  Sherazee^  however^ 

in  his  evidence  for  the  Appellant,    stated,  that  after 

the    bargain   for   the   purchase   was   completed,    the 

money  was   gradually  paid  to  Meenga  Mootalib,   and 
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wlien  the  whole  consideration  was  paid,   he  executed        l*^*- 
the  deed  of  conveyance  to  the  Appellant ;  that  during     Musadee 
December  J    1845,    M&otalib   brought  him    no    money,       Cazum 
and  that  3Iooialih  was  in  the  habit  of  receiving  it     Sheeazee 
and  paying  it  to  diiferent  persons  to  whom  he,  Aga  meerza  ally 
Mahomed  Rahim  Sherazee^   was  indebted.     But  when       Khan. 
cross-examined  on  behalf  of  the  Eespondents  respect- 
ing Mootalib^  he  thus  replied  : — '^  I  saw  Meerza  3Ioo- 
talib  about  a  month  ago,   and  I   have  not  seen  him 
since.     He  never  told  me  when  he  went  away — I  had 
not  curiosity    to  ask  my    son-in-law  where    he   was 
going.     His  family  is  here  {Bomhay) — -they  are   all 
living  in  Mahomed  Jaffer'^s  house.     My  family  is  living 
there   also."     Several   other  witnesses  were  examined 
on  behalf   of  the  Appellant  respecting  two   or   three 
items  in  the  account,  of  comparatively  inconsiderable 
amount,   but  without  making  it   clearly  appear  how 
Aga  Mahomed  Rahim  Sherazee  was  bond  fide  indebted 
to  the  Appellant  in  respect  of  those  items. 

After  a  hearing  which  lasted  several  days,  the  Court, 
on  the  14th  of  November^  1848,  ordered  that  the  Ap- 
pellant's petition  should  be  dismissed  with  costs.  The 
judgment  of  the  Court  was  delivered  by  the  Chief 
Justice  (Sir  ErsJcine  Perry)  as  follows  (a) : — 

"•  This  trial  has  lasted  so  many  days,  and  has  made 
us  so  familiar  with  the  facts,  that  the  conclusions  in 
our  minds  are  altogether  clear  and  distinct,  and  it 
is  unnecessary  to  defer  giving  judgment  in  order 
to  put  them  in  better  language,  or  in  more  logical 
order.  The  question  to  be  determined  in  this  case  is, 
whether  the  conveyance  of  a  moiety  of  Aga  Mahomed 
Rahim'' s  dockyard,   in    December^    1845,   to   Musadee 

(<?')  Reported,  «(??w.  MusliedyKazim's  claim.  '' Oriental  Cases, '^ 
hy  Ferry,  p.  35. 
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1854.        Cazicm^    was   a  bond  fide  sale,   or  whetlier  it  was  a 
MusADEE    simulated  transaction  between  the  parties  for  the  pur- 
^Catum^    pose  of  defeating  Rahini's  creditors,  and    particularly 
Sherazee    his  old  opponent,  Meerza  Ally.     In  order  to   be  in  a 
meerza  Ally  couditiou  to  fomi  an  accurate  judgment  on  this  ques- 
e:ha]n\       i^ow^  it  is  necessary  to  have  a  distinct  picture   before 
our  eyes  of  the  position  of  the  principal  actors  in 
the   transaction     at   the    period   when    it    occurred. 
And  for  this   purpose   it  is    only  necessary,   so   far 
as  the  profession  here  is  concerned,  before  whom  this 
suit  has  been  travelling  its  slow  course  during  the 
whole  of  the  career  of  nearly  every  practitioner   now 
at  the  bar,  to   point  out.  that  in  November^  1845,   the 
suit  against  Aga  Rahim  had  reached  its  denouement. 
That  in  November^   1845,  a  decree  against   Aga  3Ia' 
homed  Rahim  for  very  many  lacs  of  rupees  was  about 
to  be  given  ;  that  in  the  same  month  he  was  charged 
before  this  Court  with  an  attempt  to  abscond,  and  to 
withdraw  all  his  moveable  property  from  the  jurisdic- 
tion,  in  order  to  defeat  the  decree  ;   that  the  Court 
believed  the  charge  and  ordered  his  arrest,  although 
the  Aga  gave  the  Court  to   understand  that  it  was 
wholly  untrue,   and  that  he  was  a  man  of  very  large 
property,  and  equal  and  willing  to   satisfy  the  claim 
of  his  creditor  in  the  case.     It  is  also  necessary  to 
observe  that  when  this  decree  came  on  subsequently 
to  be  enforced,  all  the  property  which  the    Aga  pre- 
viously had  sworn  to,  disappeared,  and  when  execution 
issued  against  the  greatest  Mogid  merchant  of  Bom- 
bay^ one  who  had  been  the  host  of  previous  Governors, 
Judges,   and  all  the  society   of  the  Island,  who  had 
been  for  many  years  the  agent  for  the   great  Mussid- 
man  princes  of  Wesiern  Asia,  and  whose  large  posses- 
sions in  landed  property^   in   nhips,    and   other  sub- 
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stantial  indicia  of  wealth  were  patent  to   the   eyes  of        ^^5'^- 
all,  not  one  smgle  rupee  was  forthcoming,  or  volun-     istrsADEs 
tarily  paid  by  him  in  satisfaction  of  the  claim   of  the       Cazum 
young  man  Avhose  property  had  been  in  his  hands  for     Sherazes 
years,  and  which  had  been  the  foundation  of  all  his  mekrza  ally 
prosperity.  Kuan. 

"  On  legal  inquiry,  it  turns  out  that  the  landed  and 
other  property,  which  was  well  known  to  belong  to 
Aga  3Iahomed  Rahini^  has  all  been  conveyed  to  other 
parties,  and  the  question,  therefore,  arises  on  every 
such  conveyance,  whether  there  Avas  really  a  honti 
fide  transfer  of  property  for  good  consideration,  or 
whether  a  deep-laid  scheme  was  concocted,  for  the 
purpose  of  defeating  the  course  of  law,  for  cheating 
the  claimant,  whom  he  had  been  keeping  at  arms' 
length  for  a  course  of  years  by  harassing  litigation, 
and  by  using  those  provisions  in  the  English  law 
which  are  intended  for  the  relief  of  honest  but  un- 
fortunate debtors,  to  withdraw  all  his  property  which 
could  be  realised  from  v/ithout  the  jurisdiction  of  the 
Court,  and  himself  finally,  as  soon  as  he  should  have 
got  his  discharge  under  the  Insolvent  Act. 

^' This  being  the  statement  of  the  question  before 
tlie  Court,  it  is  obvious  that  any  claimant  to  property, 
conveyed  by  Aga  Mahomed  Rahim  at  the  period  of 
his  difficulties,  labours  under  the  onus  of  having  to 
maintain  a  case  which  is  open  to  the  gravest  sus- 
picions. The  probabilities  are  all  against  the  genuine- 
ness of  such  a  transaction,  for  it  does  not  require 
a  very  long  experience  in  this  Court,  to  be  aware 
that  fraudulent  conveyances,  tortuous  courses,  skilful 
deep-laid  schemes,  and  most  unblushing  perjury, 
are  constantly  resorted  to  by  persons  in  difficul- 
ties, whereas  the   «am«   prudence  in  bond  fide  tran«- 
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1854.^      actions,  and   the   same   care   to    make  good  bargains, 

MusADEE     and  not  to  part  with  hard  cash  till  a  valid   equivalent 

Cazum  ^    is  obtained,  are  undoubtedly  to  be  found  amongst   the 

Sherazee    natives  of  India  to  quite  as  great  an   extent  as   with 

mrerza  Ally  auv  nation  in  the  world. 

Mahomed  ,/  mi  ^      -  i  •   i    t    t      • 

Khan.  "  ihe  conclusion  which  I  desire  to  draw  from   this 

observation  is,  that  as  the  Plaintiff's  case  is  neces- 
sarily tainted  with  suspicion,  it  lies  upon  him,  if  the 
transaction  be  really  a  genuine  one,  to  bring  more 
than  an  ordinary  amount  of  evidence  to  support  it, 
and  to  rebut,  by  unimpeachable  testimony,  the  prima 
facie  incredibility  which  accompanies  his  tale.  The 
large  sum  of  money  involved  in  this  case  (at  least  four 
lacs  according  to  the  Plaintiff,  but  probably  not 
amounting,  even  with  the  arrears  of  rent,  to  more 
than  two)  affords  quite  suificient  motive  to  the  Plain- 
tiif  to  make  every  exertion  to  bring  forward  all  the 
evidence  which  is  capable  of  being  given ;  and  I 
have  no  doubt  whatever  in  my  own  mind  that  the 
Plaintiff  has  'brought  forward  all  the  evidence  which 
was  calculated  to  support  his  claim. 

''Having  thus  stated  the  question  for  inquiry,  and 
the  position  of  the  parties  at  the  period  of  the  trans- 
action, and  having  pointed  out  how  extremely  sus- 
picious a  case  the  Plaintiff  was  coming  forward  to 
support,  and  the  consequent  burden  upon  him  of 
furnishing  the  Court  with  a  mass  of  irrefragable 
evidence,  I  make  no  hesitation  in  avowing,  that  di- 
rectly I  heard  the  speech  of  the  learned  counsel  for 
the  Plaintiff,  and  ascertained  that  a  case,  in  itself 
suspicious,  was  accompanied  with  the  most  impro- 
bable details,  and  that  these  details  had  absolutely  no 
witnesses  at  all  to  prove  them,  I  felt  no  doubt  what- 
ever that  the  Defendant  was  entitled  to  a  verdict,  and 
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that  the    conveyance    was   altogether    simulated    and  ^^^ 

fraudulent ;  indeed,  the  impression  on  both  our  minds  Musadee 

was  so  strong,    that  if  it  had  not  been  intimated  that       cazum 

an    appeal    to    the  Privy   Council  was  intended,   we  Sherazee 

should  have   probably   thouo;ht   it   necessary   for  the  meerza  allt 

^  -^  "  Mahomed 

ends  of  justice  to   have  cut   the  matter  short  by  pro-       Khan, 

nouncing  our  conclusions  at  once,  that  a  tale  so  im- 
probable, and  supported  by  no  evidence,  ought  not  to 
be  allowed  to  take  up  any  further  time  of  a  Court  of 
justice  ;  but  as  the  impressions  on  our  minds  were 
formed  on  previous  facts  connected  with  the  suit, 
the  knowledge  of  which  was  necessary  to  enable  any 
tribunal  to  form  an  accurate  judgment,  but  which 
would  not  appear  to  the  Privy  Council  unless  given 
in  evidence,  it  was  essential  to  undergo  the  tedious 
inquiry  of  getting  these  different  facts,  so  well  known 
to  all  of  us,  on  the  records  of  the  Court  in  this  parti- 
cular suit. 

^'  These  facts  being  now  recorded,  it  is  sufficient  to 
say  of  them,  that  all  those  which  make  for  the  Plain- 
tiff (except  perhaps  one)  are  neutral  or  irrelevant,  or 
capable  of  easy  explanation  ;  that  several  facts  are 
proved,  which  throw  the  gravest  suspicion  on  the 
Plaintiff's  title,  and  above  all,  that  proof  of  those 
facts  which  were  essential  to  the  Plaintiff's  claim  is 
altogether  wanting." 

No  appeal  having  been  made  from  this  judgment, 
and  order  of  the  Supreme  Court  made  thereon,  further 
proceedings  were  taken  by  the  sequestrator,  under  the 
direction  of  the  Court,  and  the  docks  were  sold. 

Musadee  Mahomed  Cazum  Sherazee  afterwards  pre- 
sented a  petition  to  the  Queen  in  Council,  praying  for 
leave   to   appeal   from    the    Order   of    the    Supreme 
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1854.^  Court,  dated  the  14th  of  Novemher^  1848,  which  their 

MusADEE  Lordships  granted,  u^on  certain  terms  («). 

(jIzdm  ^  These  terms  having  been  complied  with,  the  appeal 

SiircPcAZEE  J20W  came  on  for  hearing;. 

Meerza  Ally 

^Kh?™  ^^^'-  -^^'^'^^'  ^'  ^'">  ^^^^  ^^^^'  F^^^^V^^h  fc>r  the  Ap- 

13ellant. 

First.  The  evidence  adduced  by  the  Appellant 
sufficiently  established  that  he  was  owner  of  an  undi- 
vided moiety  of  the  Mazogon  docks  and  premises. 
He  was  in  possession  as  a  bond  fide  purchaser  for 
a  valuable  consideration,  under  the  conveyance  exe- 
cuted, in  1845,  by  Jga  Mahomed  Rahwi  Sherazee. 
The  seizure,  therefore,  b}^  the  Sheriff  of  this  property 
under  writs  of  sequestration  against  the  propei'ty  of 
Aga  Mahomed  Rahim  Sherazee^  was  irregularly  exe- 
cuted as  against  this  moiety.  The  Court  below  viewed 
the  case  as  a  colourable  sale  without  any  consideration 
money  having  been  paid  by  the  Appellant  to  the  ven- 
dor. The  evidence,  however,  disproves  such  a  con- 
clusion. It  was  proved  that  he  had  ample  means  to 
effect  the  purchase  by  paying  the  balance,  after  de- 
ducting the  debt  due  to  him  at  that  time  by  Aga  Ma- 
homed  Rahim  Shera^ee^  and  that  after  the  agreement 
for  the  purchase  had  been  made,  he  paid  over  the 
balance.  It  may  be  true,  that,  at  the  time  when  he 
purchased  the  moiety,  he  was  aware  of  the  existence 
of  the  suit  by  the  residuary  legatees  of  Mahomed  Ally 
Khan  against  Aga  Mahomed  Shoostry^  his  executor, 
for  an  administration  of  his  estate,  yet,  as  he  was  igno- 
rant of  the  state  of  the  proceedings  therein,   whether 

{a)  For  report  of  the  case  upon  this  petition,  see  Moore's  Ind. 
App.  CaseSj  vol.  v.,  p.  196. 
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or  not  any  sum  was  found  due  by  him  to  the  "estate  1^54. 

of  the  testator,  it  oould  not  affect  his  title  as  a  bond  Musadee 

fide  purchaser.     Even  if  he  had  notice  that  the  Master  cSum^^ 

had  found  that  he  was  indebted  to  the  estate,  we  sub-  Sherazek 

mit  that  that  circumstance  would  m  no  respect  have  Meerza  ally 

(V      1.     -\   ^   '         '    ^  J.  ^  £  7        ^      ^  i  MahoMED 

aiiected  his  right  as  a  purchaser  tor  a  oona  fide  con-  Khan, 
sideration.  A  sale  of  property  for  a  good  consi- 
deration is  not,  either  at  common  law,  or  under  the 
Statute,  13  JEU^.,  c.  5  (made  perpetual  by  29  Uliz.^ 
c.  5),  fraudulent  and  void,  merely  because  it  is  made 
Avith  the  intention  to  defeat  the  expected  execution 
of  a  judgment  creditor.  Wood  v.  Dixie  (a),  Twijne^s 
case  (b)j  Cadogan  v.  Kennett  (c\  Riches  v.  Evans  (d). 
The  learned  Judge  says,  in  his  judgment,  ^^  that  di- 
rectly he  heard  the  speech  of  the  counsel  for  the 
Plaintiff,  and  ascertained  that  a  case,  in  itself  sus- 
picious, was  accompanied  with  most  improbable  de- 
tails, and  that  these  details  had  absolutely  no  wit- 
nessses  at  all  to  prove  them,  I  felt  no  doubt  whatever 
that  the  Defendant  was  entitled  to  a  verdict,  and  that 
the  conveyance  was  altogether  simulated  and  fraudu- 
lent." Now  it  is  clear,  from  these  expressions,  that 
the  Appellant  had  to  contend  with  unusual  disadvan- 
tages in  establishing  his  title  to  the  property  in  ques- 
tion. The  mind  of  the  Judge  was  unfavourably  dis- 
posed towards  the  case  anterior  to  the  Appellant's 
proofs  and  evidence  being  adduced.  The  adverse 
presumption  of  fraud  which  the  Appellant  had  to 
combat  from  the  beginning,  was  derived,  not  from  the 
case  of  the  Appellant  himself,  but  from  facts  which  it 

{a)  7  a  B.  Eep.  892. 

{h)  3  Coke,  80,  b.  81  a ;  and  see  note,  1  Smith's  L.  Cases,  p.  10, 
wliere  all  the  authorities  on  this  question  are  collected. 
{c)  2  Cowp.  432,  434.  {d)  9  Car.  &  Pay.  640, 

VOL.  VI.  F 
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1854.        is  said  had  been  established  or  were  apparent  in  a 

MxjsADEE     suit,  to  which  he  was  no  party,  and  to  the  issues  in- 

^oSuM^    volved  in  which  he  was  an  entire  stranger,  and  which 

Sherazee    ]^q   never   had   an   opportunity    of  contesting.      The 

meerza  Ally  whole  proceedings  are  irregular.     The  Court  ought 

KhIn.       to  have  directed  an  action  of  ejectment  to  try  the 

validity  of  the  conveyance. 

Second.  The  order  cannot  stand,  for  if  the  Court 
below  entertained  so  much  doubt  upon  the  evidence 
as  to  decline  giving  effect  to  the  deed  of  purchase, 
yet  the  property  ought,  at  all  events,  to  have  been 
treated  as  a  security  for  the  debt  due  to  the  Appel- 
lant, with  interest.  Assuming,  therefore,  that  in  a 
proceeding  as  the  present  it  was  competent  to  the 
Court,  and  proper,  to  set  aside  the  deed  for  fraud, 
still,  as  the  conveyance  was  rescinded,  the  ordinary 
rule  of  a  Court  of  Equity  ought  to  have  been  applied, 
and  it  ought  to  have  directed  that  the  Appellant 
should  be  paid  the  amount  really  due  to  him,  and 
also  the  whole  of  his  expenditure  made  by  him  in 
substantial  improvements.  Hamhlyn  v.  Ley  {a). 

The  Solicitor- General  (Sir  R.    Bethell\  and  Mr. 
Ayrton^  for  the  Eespoudents. 

It  is  evident  that  the  conveyance  under  which  the 
Appellant  claimed,  was  executed  collusively,  with  the 
intention  to  delay,  or  defraud,  the  Eespondent  from 
enforcing  any  decree  that  might  be  pronounced  against 
Aga  Mahomed  Rahim  Sherazee^  in  the  suit  then  pend- 
ing against  him  by  the  Eespondents.  Such  convey- 
ance was,  therefore,  fraudulent  and  void.  The  deed 
was  not  proved  to  be  a  bond  fide  conveyance  for  a  valu- 
able consideration,  so  as  to  be  valid  in  equity  against 

[^(C)  3  >STTftnf5.  301,  n. 
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the  writs  of  sequestration  under  which  the  property        ^s^'*- 
was  sequestered.      Coulston  v.   Gardiner  («),   Mushedy    Musadee 
KazMs  claim  (6).     The  objection  now  urged  by  the       cazu^^ 
Appellant,  that  the  order  cannot  stand,  is  founded  on    Sherazek 
the  sole  ground,  that  the  Court  below  improperly  dis-  meeeza  allt 
credited  the  testimony  of  witnesses.     Such  objection       khan. 
is  untenable,  as  this   Court,  upon  a  mere  question  of 
evidence,  will  not  reverse  a  decision  upon  that  ground 
alone.  Santacana^  v.  Ardevol  (c).     The  Appellant  was 
under   the  obligation   of    satisfactorily  proving    that 
his  purchase  of  the  property  was  bond  fide^   but  this 
obligation   was   not  discharged   by   the  evidence  he 
adduced.     Lastly,   there  was  no  irregularity   in   the 
proceedings;    if  a  sequestrator  obtains  possession  of 
property,  as  belonging  to  the  party  against  whom  the 
process    issued,  and    such   property    is    claimed   by 
a  third  person,  the  mode  of  trying  the  right  is  in  the 
discretion  of  the  Court.     Empringham  v.  Short  {d). 

The  Eight  Hon.  T.  Pembekton  Leigh  : 

In  this  case,  on  the  2nd  of  February ^  1847,  a  writ  i6thFeb., 
of  sequestration  was  issued  by  the  Supreme  Court  of  w>^ 
Judicature  at  Bombay^  on  the  equity  side  of  that 
Court,  in  a  cause  in  which  one  Meer^a  Ally  .Mahomed 
Shoos  try  and  Bebee  Mariam  Begum  were  Plaintiffs, 
and  Aga  Mahomed  Rahim  Sherazee  and  others.  De- 
fendants, for  the  paj^ment  of  Es.  100,000.  On  the 
4th  of  March  following,  a  second  writ  of  sequestration 
also  issued  for  the  non-payment  of  a  like  sum  of 
Es.  100,000  ;  and  on  the  27th  of  March,  the  Sheriff, 
to  whom  these  writs  were  addressed,  made  his  return 


{a)  3  Swans,  n.  279.         {h)  *'  Oriental  Cases,"  by  Perry,  p.  35. 
(<?)  1  Knapp'e  P.  0.  Cases,  269.  {d)  Z  Hare,  461. 
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1854.        to  the  Court,  by  which  he  certified,  that  on  the   18th 
MusADEE     of  March  instant  he  had  seized  and   sequestered  the 
^cSuM^    ilfa^^^^o^   docks,   under  and  by  virtue  of  those  two 
Sherazee    writs  of  sequestration.      Now  the  terms  of  the  writ 
meerza  Ally  of  scqucstration,  addressed  to   the  Sheriff,  were  these  : 
Khan.       ^^  was   commanded   '^  to  enter  upon,   take,   and  se- 
quester all  the  houses,  lands,  and  tenements,   and  the 
rents,     issues,  and  profits    thereof,  and    also    all  the 
personal  estate,   debts,    and  effects   of  the   said  Aga 
Mahomed  Rahhn  Sherazee^  in  your  bailiwick,  and  to 
hold  the  same  in  your  possession  until  the  said  Aga 
Mahomed  Rahim   Sherazee  shall  pay  the  said  sum  of 
Es.  100,000.'^     Now,   under  the  terms  of  this  writ, 
what  the  Sheriff  had  to  do   was  to  receiA^e  the  rents, 
issues,  and  profits  of  this  property,  which  was  at  that 
time  in  the  possession  of  the  Peninsular  and  Oriental 
Steam  Navigation   Company,   as  tenants,  and  to  pay 
the  amount  of  these  rents  into  Court ;   so  that  any 
disposition  of  such  rents,  when  paid  in,  would  be  the 
subject  of  a  further  application    to  the    Court.     All 
that  the  writ    commanded,  was    a    direction    to    the 
Sheriff  to  retain  the  property  of  Aga  Mahomed  Rahim 
Sherazee  in  his  possession  until  the  further  order  of 
the  Court. 

In  this  state  of  circumstances,  it  appears  to  us 
that,  according  to  the  rules  of  a  Court  of  Equity,  no 
proceedings  could  be  taken  against  the  sequestrator 
except  by  leave  of  the  Court.  If  a  person  has  a  legal 
title  to  property  seize  d  by  an  ordinary  trespasser,  he 
can  bring  his  action  of  ejectment  to  recover  posses- 
sion of  such  property ;  but  where  the  property  is  in 
the  custody  of  the  Court,  as  when  in  the  possession  of 
a  Beceiver,  the  course  pursued  in  our  Courts,  if  it 
appears  there  is  a  legal  title,  has  been  to  permit  an 
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action  of  ejectment  to  be  brought,  to  put  the  matter  1854. 
in  the  most  convenient  course  of  determination.  Musadee 
That  course  was  adopted  by  Lord  Eldon^  in  the  case  cfzuM  ^ 
of  Angel  v.  ^mitli  (9  Yes.  335),  where,  after  much  Sherazee 
discussion,  he  permitted  an  action  of  ejectment  to  be  meerza  ally 
brought  against  a  Eeceiver.  In  Brooks  v.  Greathed  khan. 
(1  Jac.  &  Wal.  176),  the  Master  of  the  Eolls  says, 
*'  It  was  settled  in  Angel  v.  Smithy  when  the  rule  was 
laid  down  both  with  respect  to  Eeceivers  and  Se- 
questrators, that  their  possession  is  not  to  be  dis- 
turbed without  leave.  But  when  a  party  is  pre- 
judiced by  having  a  Eeceiver  put  in  his  way,  the 
course  has  either  been  to  give  him  leave  to  bring  an 
action  of  ejectment,  or  permit  him  to  be  examined, 
pro  inter  esse  suo.^''  In  this  case,  the  Appellant  set  up 
a  title  to  property  that  had  been  seized  by  the  Sherifi'^ 
or,  at  least,  to  one  moiety  of  property  so  seized,  and 
he  presented  a  petition  to  the  Court,  on  the  8th  of 
April^  ]  847,  praying  that  the  Sheriff  might  be  ordered 
to  withdraw  the  writs  of  sequestration  and  relinquish 
one  moiety  of  the  property,  that  is,  the  dock  and 
premises,  to  the  Appellant ;  thus,  in  truth,  asking 
the  same  relief  which  he  would  have  obtained  if  he 
had  brought  his  action  of  ejectment,  and  had  suc- 
ceeded in  that  action  ;  and  he  further  prayed  that,  if 
the  Court  should  think  fit,  the  Eespondents  (the 
Complainants  in  the  suit)  might  be  directed  to  ex- 
hibit interrogatories  in  the  office  of  the  Master  of 
the  Court,  for  the  examination  of  the  Appellant  and 
for  the  discovery  of  his  interest  in  the  premises,  or 
that  such  other  order  should  be  made  as  might  be 
fit.  Now,  instead  of  bringing  this  petition  on  to  a 
hearing,  in  which  case,  inasmuch  as  his  title  appeared, 
on   his  own   showing,   to    be  a   mere  legal   title,  he 
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1854.        would  merely  have  obtained  liberty  to  bring  an  action 
MusADEE     of  ejectment  J   he  took  an  ex  parte  order  of  another 
^OAzu^f^    sort,  on  the  same  day  as  that   on  which  the  petition 
Shekazee    ^as  presented.     The    terms  of  the  order  were  :   that 
meerza  Ally  the  Appellant  should  come  m  and  be  examined,  'pro 
Khan.       inter e^se    suOy  in  the  moiety  of  the  Mazagon  docks  and 
premises  in   the   petition   mentioned ;    and   that   the 
Eespondents  should  file  interrogatories  for  that  pur- 
pose in  a  week,  before  the  Master,  and  if  the  Ee- 
spondents should  think  fit  to  reply  to  the  examina- 
tion of  the  Appellant,  put  in  by  him  in  answer  to 
such  interrogatories,  either  party  should  be  at  liberty 
to  examine  witnesses,  viva  voce^   before  the  Master, 
touching  the  Appellant's  claim ;  and  that  the  Master 
should   look   into   the   examination  and  evidence    of 
such   witnesses,    if   any,    and   certify   to   the    Court 
whether  the  Appellant  had  made  out  a    title  to  the 
moiety  of  the  dock  and  premises,   or  any  and  what 
part  thereof ;  and  the  Master  was  to  be  at  liberty  to 
state  any  special  circumstances,   and  the  parties  were 
to  be  at  liberty  to  apply  to  the  Court  as  they  might 
be  advised.     Under  this  order  the  Petitioner  went  in 
to  be  examined.     Interrogatories  were  filed  for  his 
examination,   and  he  put  in  his  answers  to  those  in- 
terrogatories.    From   that   examination  it   appeared, 
that  he  claimed  a  right  to  this  property  by   what 
seemed  to  be  a  good  legal  title,  namely,  by  purchase  for 
a  valuable  consideration,   paid  when  the  conveyance 
was  executed,  and  under  which  he  was  in  possession 
of  the  property  at  the  time  of  the  seizure,  he  having 
received  the  rents  and  made  a  considerable  expendi- 
ture on  the  premises.     On  the  other  hand,  it  appeared, 
upon  this  examination,    that  the    statements  of   the 
Petitioner  were   open  to  great  suspicion.     The  sale, 
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to  the  last  degree,  was  improbable,  depending  upon  1854. 
his  own  statement ;  while  there  were  circumstances  Musadee 
from  which  the  Court  might  be  led  to  conclude  that  ^^c]'^^™ 
the  title  so  set  up  was  only  simulated,  and  that  no  Sheeazee 
real  interest  was  vested  in  him.  This  being  so,  the  meerza  ally 
Respondents  filed  a  replication  and  examination.  Ac-  khan, 
cording  to  the  terms  of  the  order,  they  might  have 
proceeded  to  the  examination  of  witnesses  before  the 
Master,  who  would  have  made  his  report,  and  if  the 
Respondents  had  been  dissatisfied  with  that  report, 
they  might  have  excepted,  and  the  case  would  have 
come  before  the  Court  on  the  exceptions,  and  a  trial 
at  law  ordered  to  settle  the  question  of  title.  In  this 
state  of  things  the  parties  appear  to  have  come  to  an 
arrangement  which  seems  to  have  been  extremely 
reasonable  and  proper.  If  a  trial  had  taken  place, 
that  trial  would  have  taken  place  before  the  two 
Judges  of  the  Court  sitting  on  the  plea  side  of  the 
Court  as  a  jury,  and,  at  the  same  time,  as  Judges,  for 
the  purpose  of  delivering  the  verdict  in  the  trial,  in 
the  form  either  of  an  action  of  ejectment,  or  an  issue. 
If  they  had  pursued  the  order,  according  to  the  terms 
of  it,  instead  of  adopting  the  course  they  did,  they 
would  have  gone  before  the  Master,  attendant  with 
all  the  expense  and  delay  of  an  examination,  re- 
port, and  order,  and  then  the  Master  would  have 
reported  on  that  examination,  and  it  would,  in  all 
probability,  have  resulted  in  an  order  to  try  at  law 
that  question ;  to  avoid  which,  on  the  4th  of  Sep- 
temher^  1848,  an  order  was  made,  by  consent,  in  these 
terms :  ^^  It  is  ordered,  that  so  much  of  the  order 
made  in  the  above  matter  by  this  Honorable  Court, 
on  the  8th  day  of  April^  1847,  as  directs,  that  if  the 
said  Meerza  Ally  Mahomed  Shoostry  and  Behee  Mariam 
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1854.  Begum  should  think  fit  to  reply  to  the  examination 

MusADEE  of  the  Petitioner,   put  in  by  him  in  answer  to  the 

"^^Cazu^m^  interrogatories   in    the    order    mentioned,    then   that 

Sherazee  either  party  was  to  be  at  liberty  to  examine  witnesses, 

V,  ... 

meerza  Ally  vivd  voGB^  boforo  the  Master,  touching  the  Petitioner's 
Khan\^  claim ;  and  that  the  Master  should  look  into  the 
examination  and  evidence  of  such  witnesses,  if  any, 
and  certify  to  the  Court  whether  the  Petitioner  had 
made  out  a  title  to  the  moiety  of  the  ground,  build- 
ings, dock,  and  premises,  or  any  and  what  part 
thereof, — be,  and  it  is  hereby  discharged  ;  and  it  is 
further  ordered,  that  the  matter  of  the  petition  be  set 
down  on  the  board  of  causes  for  hearing  on  the  first 
day  of  the  next  ensuing  November  term,  and  that  the 
witnesses  on  both  sides  be  examined  viva  voce  before 
the  Court  at  the  hearing."  Now  the  question  is, 
whether  this  is  not  intended  to  be  substituted  for  a 
trial  at  laAV,  on  the  plea  side  of  the  Court — the  trying 
an  action  of  ejectment,  in  substance,  upon  this  peti- 
tion, which  prayed  precisely  the  same  relief  that 
would  have  been  had  in  an  action  of  ejectment,  and 
substituting  these  proceedings  for  such  trial.  That 
it  was  so,  appears  to  us  to  be  clear.  In  the  first 
place,  when  the  evidence  is  taken  before  the  Court  at 
this  trial,  all  the  documents  that  are  produced  are 
entered  in  the  plea  side  of  the  Court,  and  signed  by 
the  ofiicer,  not  as  Eegistrar,  but  as  Prothonotary  ; 
and,  when  the  Judges  are  disposing  of  the  case. 
Chief  Justice  Perry  says,  ^'  I  felt  no  doubt  whatever 
that  the  Defendant  was  entitled  to  a  verdict.''  Well, 
then,  supposing  that  to  be  the  case,  the  question  was 
in  fact  tried  in  the  most  convenient  form  for  the  pur- 
pose of  the  action,  namely  to  restore  to  the  Petitioner 
that  possession  which  alone  he  claimed  by  this  peti- 
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tion.     Upon  that  petitioiij  witnesses  were  examined  at        1S54. 

great  length  ;   and   the  Court  came  to  the  conclusion  Musadeb 

that  this  transaction  of  the  alleged  purchase  was  a  ^cazum^ 

mere    simulated   and  fraudulent  transaction :   that  no  Sherazee 

v, 

money  had  ever  been  paid ;  that  no  possession  had  meekza  allt 
ever  been  delivered  ;  but  that,  in  truth,  the  alleged  Kha!n. 
purchase  and  possession  had  been  simulated  for  the 
purpose  of  defeating  the  sequestration  and  the  claim 
of  creditors  in  the  suit  which  was  then  pendiug,  and 
in  which  it  was  probable,  or,  rather,  in  which  it  was 
certain,  that  a  very  large  balance  would  be  found  to 
be  due  from  the  estate.  Being  of  that  opinion,  the 
Judges  necessarily,  and  naturally,  and  properly,  con- 
cluded that  the  deed,  if  it  were  a  deed  executed  under 
those  circumstances,  was  fraudulent  as  against  credi- 
tors ;  and  that  the  Plaintiff  in  an  action  of  ejectment 
(the  Petitioner  standing  in  the  position  of  a  Plaintiff 
in  an  action  of  ejectment)  must  fail,  and  that  the 
petition  must  be  dismissed. 

If  they  were  right  in  law,  the  question  is,  whether 
they  were  right  in  fact.  And  upon  that  question  the 
course  which  this  Court  always  takes,  in  appeals  from 
the  inferior  Courts  of  India^  where  the  Judges  are 
so  much  more  familiar  with  the  circumstances  of  the 
parties,  the  nature  of  the  case,  and  the  probabilities 
or  improbabilities  attached  to  certain  states  of  cir- 
cumstances, and  the  credibility  of  the  witnesses,  is, 
that  although  we  by  no  means  consider  it  conclusive, 
still  great  weight  is  to  be  given  to  their  opinion,  and 
this  Court  is  not  in  the  habit  of  disturbing  a  judg- 
ment founded  upon  a  decision  of  those  questions, 
unless  their  Lordships  entertain  a  clear  and  strong 
opinion   upon  it.     But  where  a  judgment  has  been 

VOL.  VI.  e 
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1854,        proiioimcedj  and  a  verdict  found,  and  that  judgment 
MusADEE     pronounced    by  the   Judges   of   the  Supreme   Court^ 
Mahomed    j^^^^^j^gr  as  a  Court  for  the  purpose  of  the  trial  of  an 
SiiERAZEE    action,  their  Lordships  will  give,  at  least,  the  same 
meerza  Ally  Weight  to  that  docision  as  is  given  in  this  country  to 
^Khan?^    the  verdict  of  a  Jury,  to   which  the  Judge  who   tries 
the  cause  makes  no  objection  ;   and,  where  there  are 
no  reasonable   grounds  to  suppose  that  the  jury  have 
come  to  a  wrong  conclusion,  it  is  not  sufficient  to  say 
that  the  Judge  might,  probably,  if  the  case  was  res- 
integra^   have   come  to   a   different   conclusion.       We 
are  far  from   saying  here,  if  the  case  had  been  res  in- 
tegra^  that  we  should  have  come  to  a  diiforcnt  con- 
clusion  from   that   which  the  Judges  of   the    Court 
below  have  come  to,  and  we  think  their  Order  wa& 
perfectly  right. 

But  then  it  is  said,  supposing  this  transaction  to  be 
fradulent  and  void  against  creditors,  still  the  party 
is  entitled  to  the  sums  which  he  had  been  allowed  to 
lay  out  upon  the  repairs  of  the  property.  Xow,  there 
is  a  case,  Ilamhhjii  v.  Leij  (3  Swan.  301,  note),  where 
a  voluntary  deed  had  been  executed,  under  circum- 
stances much  resembling  the  present  case,  the  deed 
having  been  executed  for  the  purpose  of  defeating  a 
sequestration.  Lord  Ilarchoicke  set  aside  that  deed^ 
and  made  an  allowance  to  the  parties  for  what  had 
been  expended,  both  in  the  payment  of  interest  on 
the  mortgage,  and  for  taxes  and  repairs.  But^  in  the 
lirst  place,  that  was  a  case  in  which  only  equitable 
relief  could  be  administered,  because  it  was  a  case  of 
an  equity  of  redemption  ;  and  in  the  next  place,  it 
was  clear  that  there  had  been  an  actual  possession^ 
and  a  receipt  of  rents  and  profits.     If  in  this  case  the 
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1854. 


parties  had  prosecuted  the  matter  before  the  Master, 

and  it  had  appeared  to  the  Master  that  this  deed  was  Mus.\dee 

good  at  law,  but  void  in  equity,  then  probably  there      cazu^i  ' 

midit  have   been  an    account    of  the   profits  and  of  Sherazse 

those  sums  that  had  been  laid  out  in  improvements,  mekrza  ally 

Mahomed 
But  the   course  that  has  been  here  taken  rendered      Khan, 

such  an  account  impossible.  'No  such  account  could 
have  been  directed  in  an  action  of  ejectment  brought 
for  the  recovery  of  the  possession  of  the  property, 
and,  this  being  a  mere  legal  title  in  which  the  Court 
was  of  opinion  that  there  was  no  estate  or  interest  in 
the  Plaintiff  against  creditors,  upon  both  grounds,  it 
seems  impossible  that  any  such  allowance  could  have 
been  made ;  no  claim  for  such  allowance  was  made, 
nor  was  any  demand  of  the  kind  brought  before  the 
Court  below ;  and,  even  if  it  had  been,  in  the  view 
that  the  Judges  took,  it  would  have  made  no  differ- 
ence, because  they  considered  the  whole  transaction, 
from  the  beginning  to  the  end,  as  void.  They  con- 
sidered that  the  possession  never  ought  to  have  been 
changed.  Mr.  Justice  Yardleij^  in  referring  to  the 
grounds  upon  v/hich  he  proceeded,  says,'  ^' To  the 
best  of  my  recollection,  aided  by  the  notes  I  took  at 
the  hearing,  the  petition  was  dismissed  because  we 
thought  that  the  conveyance  of  a  moiety  of  the  Ma- 
zagon  dockyard  by  Aga  Mahomed  Rahim  Shera^ee  to 
the  Petitioner  was  merely  colourable,  and  that  the 
accounts,  by  which  it  was  attempted  to  show  that  a 
large  balance  was  due  at  the  time,  or  immediately 
before  the  execution  of  the  conversance,  from  Aga 
Mahomed  Rahim  Shera.<ee  to  the  Petitioner,  were  fic- 
titious;  and  that  the  Petitioner  entirely  failed  to 
prove   to  our  satisfaction  that  the  payments  making 
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1854.  tip   the  residue    of  the  alleged  purchase-money   had 

MusADEE  been  actually  made,  and  that  the  possession  of  the 

"^Cazum^  dockyard    only   nominally  passed   to   the  Petitioner, 

Sherazee  Aga  Mahomed  Rahim  Sherazee  still  continuin2r  to  be 

meerza  Ally  the  real  owner  of  it,  and  still  continuing  to  exercise 

Mahomed  ,      .        ,        .    .  .  ij.ii.ii-  >      p 

Khan.       exclusive  dominion  over  it,   and  that  this  was  part  of 

a  concerted  design  by  Aga  Mahomed  Rahim  Sherazee 
and  his  friends,  of  whom  the  Petitioner  was  one,  to 
make  away  with  all  the  property  and  effects  of  the 
said  Aga  Mahomed  Rahim  Sherazee^  in  order  to  de- 
prive Meerza  Ally  Mahomed  Shoostry  of  the  fruits  of 
a  decree." 

It  appears  to  their  Lordships,  upon  every  view  of 
this  case,  that  the  Order  pronounced  by  the  Court 
below  was  perfectly  right,  and  that  it  is  their  duty 
to  recommend  Her  Majesty  to  affirm  such  Order, 
with  costs. 
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GoPEEKRiST  GosAiN         -  -  -         Appellant^ 

AND 
GUNGAPERSAUD  GoSAlN     -  -  -  RcspOndeuL'*^ 

On  appeal  from  the  Bupremc  Court  at  Catcutta, 

XHE  Appellaut  and  Eespondeut   in  this  case  were     nth  &  1 8th 
brothers,  and  joint  heirs  by  the  Hindoo  law  of   their        .^^ — - 
deceased    father,    Rogorani     Gosain.       The     question  g^iniplioifof 
raised  by  the  suit  in  the  Court  below  and  by  the  pre-  ^^^  Hindoo 

n  z-y        •  law,  m  a  ]omt 

sent   appeal  was,   whether   a   talooJc  called   Gheritty^  undividod 
situate  in  the  district  of  llooghj^  in  Bengal^  which  was  that  the  ^^' 
purchased  by  Rogoram  Gosain  many  years  before  his  whole  pro- 
death,  and  previously  to  the  birth  of  the   Appellant,  family  is 
in  the  name  of  the  liespondent,  did  or  did  not,  at  the  ind  the  oi 
time  of  his  death,  form  part   of    the   real  estate    of  lies  upon  a 

party  claim- 
*  Present :   Members  of  the  Judicial    Committee,— The  Eight  ing  anypart  of 

Hon.  the  Lord  Justice  Knis-ht  Bruce,  the  Ei^ht  Hon.  Sir  Edward  „^  -r -^f  „^;,„    ^ 

o  '  r>  as  iiis  SQpa- 

Eyan,  the  Eight  Hon.  the  Lord  Justice  Turner,  and  the  Eight  Hon.  rate  estate, 

Sir  John  Patteson.  to  establish 

that  fact. 

Where  a  purchase  of  real  estate  is  made  by  a  Hindoo  in  the  name  of 
one  of  his  sons,  thepresumption  of  the  Hindoo  law  is  in  favour  of  its  being 
a  benamee  purchase,  and  the  burthen  of  proof  lies  on  the  party  in  whose 
name  it  was  purchased,  to  prove  that  he  was  solely  entitled  to  the  legal 
and  beneficial  interest  in  such  purchased  estate. 

Purchase  of  a  talook  uxBengal  by  a  Hindoo  in  his  eldest  son's  name, 
the  conveyance,  though  in  the  English  form  of  lease  and  release,  held 
to  be  a  be  nay  nee  purchase,  and  the  son  in  whose  name  it  was  purchased 
declared  to  be  a  trustee  for  the  father,  and  the  talook  part  of  the  father's 
estate. 

In  reversing  the  judgment  of  the  Court  below,the  Judi.cial  Committed 
remitted  the  cause  with  certain  directions,  leaving  the  question  of  th« 
allowance  of  costs  in  the  discretion  of  the  Court  below. 
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1854.        Bogoram  Gosain^  so   as  to   pass  to  the  Appollaut   and 

GopEEKPJST  l.iespoiident  jointly  under  a  general   devise  to   them 

GosAix       contained  in  his  Will,  or  descended  to   them   as  joint 

GuNGAPEE-   heirs  in  case  of  intestacy.     The  case  of  the   Appellant 

was,  that  the  talook  formed  part   of  his  father's   real 

estate.     The    Respondent,  on  the   contrary,   insisted, 

that  it  was  his  separate  property,  having   been  bought 

by  his  father  in  his  name,  for  his  separate  use  and 

benefit. 

The  circumstances  giving  rise  to  this  question  were 
as  follows : — 

Rogoram  Gosain,  a  Hindoo,  of  considerable  pro- 
perty, Avas,  up  to  the  year  1831,  jointly  possessed 
Avith  his  brother,  Rugguhram  Gosain^  of  property  de- 
rived from  their  father ;  of  which  a  partition  was  in 
that  year  effected,  and  his  share  of  the  property 
ascertained.  In  the  year  1825,  Rogoram  Gosain  pur- 
chased, for  the  sum  of  Es.  64,000,  the  talook  in  ques- 
tion. The  receipt  for  the  purchase-money  and  the 
,  conveyance  was  taken  in  the  name  of  the  Respondent, 
who  was  then  his  only  son,  of  the  age  of  two  years  or 
thereabouts.  The  conveyance  of  the  talook  was  in 
the  English  language  and  form,  by  lease  and  re-lease, 
dated  the  12th  and  13th  of  July^  1825,  in  which  the 
Respondent  was  simply  described  as  Zemindar  of  aS'^- 
rarnjjore.  As  between  himself  and  his  brother,  Ro- 
goram Gosain  debited  himself  with  the  purchase- 
money,  but  he  shortly  afterwards  opened  an  account 
in  his  private  books  with  the  Respondent,  and  therein 
debited  the  Respondent  with  the  purchase-money,  and 
credited  him  from  time  to  time  with  the  rents  of  the 
talook  ;  this  account  was  continued  down  to  the  time 
of  the  death  of  Rogoram  Gosain. 

In  the  year  1832,  subsequently  to  the  birth  of  the 
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Appellant,  and  after  the    partition  between   Eogorain-    J^^^^ 
(rosain  and  Euggiihram  Gosain  had  been  effected,  Ro-  Gopeekrist 
goram   Gosain  bought  another   talook^  called    Chattra^  ^; 

the  conveyance  of  which  was  taken  in  the  name  of  f^'^l^'^l'^^;^ 
the  Appellant,  and  Rogoram  Gosain  debited  the  Ap- 
pellant in  another  account,  which  he  opened  in  his 
books  in  the  Appellant's  name,  with  the  purchase- 
money  of  this  talook^  and  credited  him  in  the  account, 
from  time  to  time,  with  the  rents,  in  like  manner  as 
he  did  in  the  account  in  respect  of  Gheritty  with 
regard  to  the  Ilespondent.  This  account  was  also 
continued  down  to  the  time  of  the  death  of  Rogoram 
Gosain,  He  also  made  other  purchases  of  land  in 
the  name  of  other  members  of  his  family. 

Rogo7rim  Gosain  died  in  the  year  1842,  having 
executed  an  instrument  purporting  to  be  a  Will,  dated 
the  5th  of  November^  1841  ;  by  which  he  bequeathed 
tlie  whole  of  his  property,  real  and  personal,  whether 
Zemindary^  or  rent-free  tenure,  houses,  Company's 
papers  and  other  obligations,  bonds,  notes,  &c.,  due 
to  him,  to  his  sons,  Gungapersaud  Gosain  and  Gopee- 
hrist  Gosain^  in  equal  shares  ;  and  he  gave  also  certain 
pecuniary  legacies  to  his  four  daughters  and  their 
issue. 

As  this  instrument  contained  no  appointment  of 
executors,  the  Appellant  and  Eespondent  did  not  con- 
sider it  as  a  Will,  and  they  accordingly,  after  taking 
the  usual  legal  proceedings,  were  admitted  to  be  the 
heirs  and  representatives  of  Rogoram  Gosain ;  and 
acted  as  such,  treating  the  instrument  as  of  no  effect 
as  a  Will.  The  rents  of  the  two  talooJcs,  Gheritty 
and  Ghattra^  were,  after  the  death  of  Rogoram  Gosain^ 
generally  received  on  the  joint  receipt  of  the  Appel- 
lant and  Eespondent ;  but  the  rents  of   Gheritty  were 
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1854.  carried  in  the  joint  books  of  the  Appellant  and  Ee- 

GopEEKEisT  spondent  to  the  credit  of  the  Eespondent. 

^^^f'""  In  the  year  ]848,  the  Appellant,  for  the  first  time, 

GuNGAPER-  get  np  a   claim  to   have  Gheritty  treated  as  forminsr 

SAUD     GOSAIN.  PI  -1  o     T  j-i  ' 

part  of  the  real  estate  of  Rogoram  Gosain^  and  as  such 
belonging  to  the  Appellant  and  the  Eespondent  jointly. 
The  Eespondent  refused  to  recognise  this  claim,  and 
insisted  that  Gheritty  was  his  own  separate  property, 
being  purchased  in  his  name. 

The  Appellant  took  proceedings  before  tlie  Magi- 
strate of  Serampo)^e  for  the  purpose  of  enforcing  his 
right  to  a  joint  possession  with  the  Eespondent 
of  Gheritty^  but  the  Magistrate  decided  in  favour 
of  the  Eespondent.  The  Appellant  then  appealed  to 
the  Sessions  Judge,  who  reversed  the  decision  of  the 
Magistrate,  and  directed  that  both  the  Appellant  and 
Eespondent  should  be  put  in  possession  of  Gheritty, 
In  consequence  thereof,  the  Eespondent,  in  May^ 
1849,  brought  an  action  of  ejectment  in  the  Supreme 
Court  at  Calcutta^  on  the  plea  side  of  the  Court, 
against  the  Appellant,  for  the  purpose  of  recovering 
possession  of  Gheritty^  and  the  cause  stood  for  trial, 
when  the  Appellant,  on  the  18th  of  Jidy^  1849, 
brought  the  present  suit  on  the  equity  side  of  the  Su- 
preme Court  against  the  Eespondent.  The  bill  stated, 
that  it  was  customary  for  Hindoos  of  property  to  pur- 
chase various  parcels  of  real  estate  in  the  names  of 
their  different  sons,  but  without  any  intention  what- 
ever of  giving  to  such  sons  whose  names  were  so 
•used,  the  sole  beneficial  estate  or  interest  therein,  or 
any  other  beneficial  estate  or  interest  therein  than 
what  the  son  would  or  might  ultimately  take  in  the 
rest  of  the  estate  and  property  upon  the  father's 
death.     That  Rogoram    Gosain  took  the  two  convey- 
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ances  in  the  names  of  the  Appellant  and  Eespondent        i^^^- 
respectively,    in    conformity    with    such   custom,    and  Gopeekrist 
without  any  intention  whatever  of  altering  the  success-         ^l^^^ 
sion  thereto  ;   and  that  he  intended  that  the  Appellant    Oungaper- 

^  ^  SAUD    GOSAIN. 

and  Eespondent  should  hold  the  talooks  respectively 
upon  the   same  trusts  and  to   the   same  uses  as  the 
rest  of  his  estate  and  property.     That  in  devising  to 
the  Appellant  and  Eespondent  jointly  all  his  estate 
and  property,    he    included    and    meant    to   include 
therein   both    of   the   talooks^    as  the  Appellant   had 
always  admitted  with  respect  to    Chattra.     That  in 
the  year   1825,  when  Rogoram   Gosain  so  purchased 
Gherritty^   he  was  joint  with  his  brother,  Rugguhram 
Gosain^  as  to  a  certain  ancestorial  real  property,  and 
that  his  object  in  taking  the  same  in  the  Eespondent's 
name  was  to  keep  it  separate  from  the  joint  ancestral 
estate  in  which  Rugguhram  Gosain  was  interested,  and 
under  colour  of  which  Rugguhram   Gosain  set  up  a 
claim  or  joinder  on  the  whole  estate  of  Rogoram  Go- 
sain.    That   Rogoram    Gosain    purchased    Chattra   in 
the  Appellant's  name,   because  he  at  the   time  was 
alleged  to  be  involved  in  the  Calcutta  Bank,  in  part- 
nership with  the  late  firm  of  Palmer  &  Co.,    which 
had  failed  in  business.  The  bill  then  contained  various 
allegations  relative  to  the  manner  in  which  Rogoram 
Gosain  and  the  Eespondent  and  xippellant  respectively 
had  at  different  times  acted  in  reference  to  Gheritty 
and  Chattra  ;  and  after  stating  the  legal  proceedings 
which  had   taken  place  between  the  Appellant   and 
Eespondent,   and  the  action  of  ejectment  brought  by 
the  Eespondent,  prayed  that  .the  talooks  of    Gheritty 
and  Chattra  might  be  declared  and  decreed  to  have 
been,  parcels  respectively   of  the  real  estate   of  Ro- 
goram  Gosain^  deceased,    and  to   have  passed   imder 

TOL,   TI.  11 
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1S54.  tlie  general  devise  in  his  Will  to  the  Appellant  and 

GopEEKRisT  Eespondent  as  joint  devisees  thereof;   and  that  the 

GosAiN  Respondent    might   be  declared  to   be  a  trustee  for 

GuNGAPER-  himself  and  the  Appellant  iointly,   in  respect  of  the 

SAUD    GOSAIN.  -^^  .    "^  '^  ^  .      .       \  ^ 

Gheritty  talook  and  premises,  and  might  be  decreed 
to  excute  such  conveyance  or  other  deed  in  respect 
thereof  as  might  be  necessary  to  secure  to  the  Appel- 
lant his  right  and  interest  as  such  devisee  as  aforesaid 
in  a  moiety  thereof ;  and  that  he  might  be  restrained 
from  further  prosecuting  the  action  of  ejectment, 
and  from  commencing  or  proceeding  with  any  other 
action  of  ejectment^  in  respect  of  the  talook  and  pre- 
mises, against  the  Appellant,  either  in  that  Court, 
or  in  the  Mofussil  Courts,  or  doing  any  other  act  to 
oust  the  Appellant,  or  to  obtain  exclusive  possession 
of  il[iQ  talook  and  premises,  or  to  prevent  the  Appel- 
lant from  receiving  his  moiety  of  the  rents  and  profits 
thereof. 

Judgment  in  the  action  of  ejectment  was  obtained 
by  the  Appellant,  but  execution  was  stayed  pending 
the  suit  in  Equity,  . 

The  Eespondent,  by  his  answer,  admitted  the 
death  of  Rogoram  Gosain^  and  that  in  his  lifetime 
he  ■  signed  the  instrument  in  writing,  dated  the  5th 
of  November^  1841,  as  before-mentioned;  and  sub- 
mitted to  the  Court  the  effect  of  such  instrument, 
and  whether  the  Appellant  and  Eespondent  were 
thereby  constituted  executors.  The  answer  also  ad- 
mitted the  purchase  of  Gheritty^  and  that  the  con- 
veyance was  by  lease  and  release  to  and  in  the  name 
of  the  Eespondent,  but  not  as  the  eldest  son,  and 
then  the  only  son,  Rogoram  Gosain^  he  being  de- 
scribed in  the  deeds  respectively  simply  as  Zemindar, 
And  the  Eespondent,  by  his  answer,  further  admitted 
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that  Eogoram   Gosain  was  at  that  time  joint  with  his         i^^"^- 

brother  as  to  certain  ancestral  real  estate,  but  denied  Gopeekrist 
that  at  the  time  of  such  purchase,  Rogoram  Gosain  had         °^^ 

a  dispute  with  his  brother,  Ruqquhram    Gosain.  as  in  (>ukgapee,- 

■y  ^  7  c/t/  1  SAUD  Gosain. 

the  bill  mentioned,  or  that  there  was  any  dispute  be- 
tween them  as  to  their  joint  estate  previous  to  the 
year  1828.  And  he  admitted  that  Eogoram  Gosain 
debited  his  own  account  in  the  joint  books  of  himself 
and  brother  with  the  purchase-money,  but  under  the 
head  of  Gungapersaud  Gosain^  as  a  transaction  of 
Rogoram  Gosain^  by  way  of  temporary  loan  to  the 
Eespondent ;  that,  after  separation  from  his  brother 
thereinafter  mentioned,  he  transferred  the  purchase- 
money  to  separate  accounts,  which  he  opened  under 
the  separate  head  of  the  Eespondent,  who  was  debited 
therewith ;  and  that  in  the  year  1832,  having  pre- 
viously in  the  year  1831,  effected  partition  between 
himself  and  his  brother,  he  debited  another  account, 
which  he  opened  in  his  own  separate  books,  under 
the  head  of  the  Appellant,  with  the  purchase-money 
of  the  other  talook^  called  Chattra  ;  and  the  Eespon- 
dent denied  that  Rogoram  Gosain  bought  the-  same  in 
the  name  of  the  Appellant,  but  as  henamee  merely,  and 
by  his  answer  he  further  stated  that  Rogoram  Gosain 
bought  the  same  for  the  separate  use  and  benefit  of  the 
Appellant  in  the  same  manner  as  he  bought  the  talooJc 
of  Gheritty^  in  the  name  and  for  the  separate  use  and 
benefit  of  the. Eespondent.  He  also  admitted  that  it 
was  sometimes  done,  but  denied  that  it  was  customary, 
for  Hindoos  of  property  to  purchase  various  parcels  of 
real  estate  in  the  names  of  different  sons,  but  insisted 
that  such  practice  was  without  any  intention  whatever 
of  giving  to  such  sons  whose  names  were  so  used,  the 
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^S54.  gole  beneficial  estate  or  interest  tlierein,   or  any  other 

GopEEKRisT  beneficial  estate  or  interest  therein  than  what  the  son 

(rosAiif  "v^ould  or  might  ultimately  take  in  the  rest  of  the 

GuNGiiPER-  estate  and  property  upon  the  father's  death  ;  and  the 

SAUD    GOSAIN.  .  ,  r^  • 

Eespondent  denied  that  Rogoram  Gosain  took  the  two 
conveyances  respectively,  in  the  names  of  the  Appel- 
lant and  Eespondent  respectively,  in  conformity  with 
such  alleged  custom  or  any  custom,  or  without  any 
intention  whatever  of  altering  the  succession  thereto, 
or  that  he  did,  from  the  time  of  the  purchase  thereof 
up  to  his  death,  hold  and  enjoy  the  talook  of  Glieritty 
as  part  of  his  real  estate,  but  stated  that  Rogoram  Go-- 
sain^  as  the  father  and  natural  guardian  of  the  Ee- 
spondent till  he  was  of  proper  age  to  act  for  himself, 
held  the  talook^  and  collected  and  received,  and  at  his 
pleasure  disposed  of,  the  rents  and  profits  thereof. 
And  the  Eespondent  denied  that  Rogoram  Gosain  in- 
tended that  the  Eespondent  and  Appellant  should 
respectively  hold  the  talooks  upon  the  same  trusts 
and  to  the  same  uses  as  the  rest  of  -his  estate  and 
property ;  or  that  in  devising,  by  the  before-men- 
tioned instrument  (if  any  devise  were  therein  con- 
tained), jointly  all  his  estate  and  property,  he  included 
or  meant  to  include  therein  both  the  talooks  ;  or  that 
the  Appellant  had  admitted  the  same  as  regarded 
Chattray  save  that  when  he  found  the  same  was  not 
quite  so  valuable  as  the  talook  of  Gheritty^  by  cir- 
cumstances that  happened  after  the  purchase,  he  then 
set  up  the  case  made  by  the  bill.  And  the  Eespon- 
dent denied  that  he  and  the  Appellant  had  alv/ays 
held  the  talook  of  Chattra  jointly ;  and  stated  that 
since  the  beginning  of  the  Bengally  year  1255  (a.  d. 
1848),  the  Appellant  had  received  and  expended  the 
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rents  and  profits,  and  entered  the   same  in  his  sepa-      'Jf^ 
rate  books  of  account  which  he  had  kept    since  the  Gopeekrist 

1        i  i  •  1  -J  GoSAIN 

last-mentioned  period.  ^^ 

Both  parties  entered  into   evidence  relative  to  the   GIungaper- 

-L^  ^  SAUD    GOSAIN. 

purchase  of  the  talooJcs  of  Gheritty  and  Chattra ;  and 
also  relative  to  the  manner  in  which  the  accounts  of 
the  purchase-moneys  and  of  the  rents  of  the  two 
talooks  were  kept,  both  during  the  lifetime  of  Rogoram 
Gosain  and  subsequently  to  his  death.  The  effect 
of  this  evidence  is  fully  considered  and  commented 
upon  in  the  judgment. 

The  cause  was  heard  by  the  Supreme  Court  on  the 
1st,  2nd,  and  3pd  days  of  August^  1850  ;  and  on  the 
13th  of  September  in  the  same  year  judgment  was 
delivered  by  Mr.  Justice  Colvile^  sitting  for  the  Chief 
Justice,  the  material  part  of  wJiich   was  as  follows  : — 

^'The  question  in  this  cause  is,  whether  a  certain 
talooJc^  purchased  by  Rogoram  Gosain  many  years  be- 
fore his  death,  in  the  name  of  one  of  his  sons,  became 
the  property  of  that  son,  or  is  to  pass  under  a  general 
devise  of  his  estate  to  his  two  sons  in  equal  shares. 
If  the  question  had  arisen  between  British  subjects, 
the  principles  on  which  it  would  have  to  be  decided 
are  clearly  defined,  and  not  difficult  of  application. 
In  ordinary  cases,  if  an  estate  be  purchased  in  the 
name  of  one,  but  by  and  with  the  money  of  another, 
there  arises,  by  a  presumption  of  law,  a  resulting 
trust  in  favour  of  that  other.  In  the  exceptional 
case,  wherein  the  person  who  thus  employs  his  money 
stands  in  the  relation  of  parent  to  him  in  whose  name 
the  purchase  is  made,  the  law  presumes  an  advance- 
ment, and  the  resulting  trust  does  not  arise.  This 
presumption  of  advancement  is,  however,  capable  of 
being  rebutted  by   evidence,   showing  that  the'  real 
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1854.        intention  of  the  parent  was,  that  the  purchase  should 
OopEEKBisT  enure  for  his  benefit,  and  that  the  child  should  take 
only  as  trustee.     Declarations  by   the  parent,  if  con- 
temporaneous with  the  purchase,   are  admissible    to 
prove  such  an   intention,  but  declarations  subsequent 
are  rejected.     The  reason   of  this  distinction   is  ob- 
vious.     A   contemporaneous    declaration  is  an  indi- 
cation of  a  present  intention ;   a  subsequent   declara- 
tion is,  at  most,  evidence   of  what  a   former  intention 
was,  and  as  such  can  rank  no  higher  than  any   other 
declaration,  which,  unless  against  the   interest  of  the 
party  making  it,  is  excluded  by  the  known  rules  of 
evidence  from  judicial   consideration.     These  princi- 
ples and  distinctions  are  established  and  enforced  by  a 
long  course  of  decisions,  beginning  with  Grey  v.  Gi^ei/ 
(Cases  temp,   Fiiich   338)  ;  and  going  down  to  more 
recent  cases,  before  the  Yice-Chancellor  Knight  Bruce^ 
the  more   leading   authorities  are    Tmjlor  v.    Taylor 
(1  Atk.  386)  ;  Dyer  v.  Dyer  (2   Cox,   92) ;  Murless  v. 
FranMin  (1  Swanst.  13) ;  Crahb  v.  Crahh  (1  Myl.  &  K. 
519);    and   Sidmouth   v.    Sidmouth    (2    Beav.    447). 
This  case,  however,   arises  between   Hindoos,   and  is 
one  which  the  Hindoo  law,  so  far  as  it  is  distinguish- 
able from  the  English  law,  must  govern.     '  Benamee 
transactions'   are  common  amongst    Hindoos ;   but  I 
am  not  aware  that  there  is  any  authority  for  applying 
to  them  the  doctrine  of  resulting  trust,   as  a  presump- 
tion of  law.     On  the  other  hand,   the  presumption  of 
advancement  does  not  necessarily  arise  upon  a  pur- 
chase by  a  father  in  the  name   of   his    son.     There 
seems,  then,  to  be  nothing  in  the  Hindoo  law  which 
is  contrary  to  either  the  Plaintiff's  or  the  Defendant's 
view  of  this  case.     And   the  Court  must  determine 
the  case  upon  its  own  conviction,   deduced  from  the 
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evidence  of  what  the  intention  of  Rogoram  Gosain  in        1854. 
this  particular  transaction  was.     We  ought  not,  how-  Qopeekrist 
ever,  in  dealing  with  this  question,  entirely  to  leave      ^^sain 
out    of   consideration    the    decisions  of    the    English  Guxgaper- 
Courts,  because,  although  the  presumptions  which   I  ^^  ° 
have  mentioned  are  not  to   be  applied  as.  legal   pre- 
sumptions, the  process  of  reasoning  on   which  they 
are  founded,  so  far  as  it  rests  on  experience,  or   ob- 
servation of  the  ordinary  principles  of  human  action, 
and  is  not  repugnant  to  any  of  the  peculiarities  of 
Hindoo  faith  or  customs,  may,  most  legitimately  and 
usefully,  be  applied  to  the  construction  of  ambiguous 
acts,  and  to  the  deduction  of  a  particular  intention 
from    them ;    and    further,    because     in   determining 
what  is  and  what   is  not  admissible  to  prove  inten- 
tion, we  must  in   this,  as  in  every  other  case,  follow 
the  English  law"  of  evidence. 

^^  Now,  although  several  witnesses  have  been  exa- 
mined, and  a  large  mass  of  documentary  evidence  has 
been  put  in  on  both  sides,  we  cannot  say  that  the 
evidence  on  the  one  side  or  the  other  is  conclusive 
upon  the  question  of  intention.  A  great  portion  of 
it  relates  to  the  ^uvdh^^ehy  Rogoram  Gosain^  in  1832, 
of  another  talook  called  Chattra^  in  the  name  of  his 
younger  son,  the  Plaintiff ;  but  since  it  is  admitted 
that  his  intention  (whatever  it  was),  with  respect  to 
the  purchase  of  Gheritty  in  the  name  of  the  elder  son, 
was  the  same  with  the  intention  afterwards  mani- 
fested by  him  in  the  purchase  of  Chattra  in  the  name 
of  the  younger  son,  this  portion  of  the  evidence  ought^ 
equally  with  the  rest,  to  receive  the  careful  considera- 
tion of  the  Court.  Again,  the  evidence  is  divisible 
into  proof  of  things  done  by  Rogoram  and  his  sons 
in  the  lifetime  of  the  former,  and  proof  of  things  done 
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1854.     *  by  tlie  sons  after  their  father's   death.     The   effect  of 
GoPEEKRisT    these  two  classes  of  proofs   it  will  be   convenient  to 

GosAiN       consider  separately. 
GuNGAPER-        ''The  evidence  shows   that  Gkeritti/  ^s^as  purchased 
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when  Roger  am  was  joint  in  estate  with  his  brother 
Euggiihram.  The  conveyance  is  in  the  English  form 
of  lease  and  release,  and  direct  from  the  vendor  to 
the  Defendant,  Gungapersaitd  (then  an  infant).  There 
can,  therefore,  be  no  doubt,  that  at  law,  the  estate  be- 
came vested  in  possession  in  the  Defendant.  There 
are,  besides,  some  entries  in  the  books  of  the  charges 
for  setting  up  a  bamboo,  which,  it  may  be  presumed, 
is  some  symbolical  mcde  of  taking  possession.  But 
this,  considering  the  nature  of  the  conveyance,  could 
Only  import  a  possession  taken  in  the  name  and  on 
account  of  Gungapersaiid^  the  nominal  purchaser. 

"  There  is  no  satisfactory  evidence  of  any  parol  con- 
temporaneous declaration  by  Rogoram^  of  his  inten- 
tion in  respect  of  this  purchase,  whether  it  was  to  be. 
for  his  own  or  for  his  son's  benefit.  Rustomjee  Co- 
wasjee  says,  generally,  that  he  recollects  the  purchase  ; 
that  it  was  in  the  name  of  the  son ;  that  Rbgoram 
told  him  he  bought  it  in  the  name  of  his  son.  As- 
suming this  communication  to  have  been  contempo- 
rary with  the  purchase,  it  is  ambiguous  as  respects 
the  point  in  dispute.  The  conversations  deposed  to 
by  Goherdone  Sain,  and  the  cashier  in  the  official 
assignee's  office,  appear  to  have  been  conversations 
subsequent  to  the  event,  and  they  are  hardly  more 
conclusive  of  the  question  of  intention  than  that  de- 
posed to  by  Rustomjee  Cowasjee. 

"The  books  seem  to  show  that  upon  the  purchase 
Rogoram  debited,  himself  in  the  joint  books,  as  between 
himself    and   Ruggiihram^    with  the    purchase-money 
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of  the  estate,  Es.  64,000  ;  and  that  he  then,  or  shortly        1854. 
afterwards,  opened  an  account  between  him  self  and  his   Gopeekiii3t 
son,  Gunfjfapersaiidj  in  which  he  debited  his  son  with       Gtos-.in 
the  principal  purchase-money,  and  credited  him  with    Ouxgapes- 
the  net  rents  oi  the  taioo/c.     Ihis  account,   so  opened, 
seems  to  have  been  continued  on  that  footing,  in  one 
or  other  of  the  books,  up  to  the  time  of  Rogoram's 
death. 

''  It  is  further  proved,  that  long  after  the  purchase, 
in  1838  and  1839,  upon  an  attempt  being  made  to 
assess  the  Laldiiraj  lands  of  Ghcrittij  for  Government 
revenue,  Rogoram  Gosain^  in  his  memorials  to  the 
Deputy  Collector,  and  to  the  then  Deputy  Governor 
of  Bengal^  treated  this  talook  as  the  property  of  his 
son,  and  that  he  also  so  treated  it  i*n  a  letter  to  Mr. 
Stornij  who  rented  part  of  the  estate. 

*^  As  to  the  general  management  of  the  estate  during 
the  life  of  Rogorarn  Gosain^  the  evidence,  I  think, 
pretty  conclusively  shows,  that  the  ostensible  owner- 
ship was  in  the  son,  that  the  estate  stood  in  his  name 
in  the  Collector's  books,  that  leases  were  granted,  and 
receipts  for  rent  given  to  the  tenants  and  Ryots,  also 
in  his  name  ;  but  on  the  other  hand,  that  the  rents 
when  collected  were  received  by  Rogoram  Gosaln,  and 
the  receipts  for  those  collections  given  in  his  name  ; 
and  that  with  the  concurrence  of  the  Defendant  after 
he  attained  his  majority.  The  books,  however,  show 
that  the  rents  so  received  by  Rogoram  were  duly  car- 
ried to  the  account  I  have  mentioned, — the  account 
wherein  the  Defendant  was  credited  with  those  rents, 
and  debited  with  the  principal  purchase-money. 

^'The  general  management  of  Chattra  appears  to 
have  been  the  same  as  that  of  Gherittg.     There  is,  how- 
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1854.  ever,  this  further  evidence  as  to  the  original  purchase 
0OPEEKRI8T  of  Chattra^  namely,  that  if  the  witness,  Hurrochnnder 
y\  ^  Lahoree,  is  believedj  Rogorcmi  expressed,  at  the  time 
^uD^^^^^"  ^^  ^^^^  purchase,  an  intention  to  purchase  for  th© 
benefit  of  his  younger  son,  what  he  probably  conceived 
would  be  equal  in  value  to  the  purchase  already  made- 
for  the  benefit  of  his  elder  son.  The  conversation 
spoken  to  by  Rustomjee  Cowasjee^  which  would  imply 
an  intention  on  the  part  of  Rogoram  to  purchase  Chat- 
tra  in  the  name  of  the  younger  son,  in  order  to  pre- 
vent its  falling  into  and  becoming  part  of  the  estate- 
wherein  he  was  joint  with  Rugguhram^  evidently  relates,, 
not  to  the  actual  purchaf^e  of  Ckattray.  which  was  after 
the  separation  in  estate  of  Rogoram  and  his  brother^s> 
representatives,^  but  to  a  former  and  ine:iectual  treaty 
for  that  purchase. 

"The  Plaintiiff  relics  strongly  on  evidence. of  other 
purchases  in  the  name  of  the  Defendant,  which  are 
admitted  to  be  part  of  the  pint  estate  that  passed  by 
the  Will  of  Rogormiiy  and  upon  one  particular  book, 
called  the  abstract  account  book  of  the  estate  of  Ro- 
goram  Gosaitij.  in  which  the  rents  of  Gheritty  and 
Chaiira  are  entered  with  those  of  estates  admitted  \& 
be  the  property  of  Rogoram. 

**  As  to  the  first,  the  Defendant's  answer  is,  and 
the  books  seem  to  support  this  view^  that  Rogoram 
Gosain,  whether  he  had  or  had  not  any  light  so  to 
do,  did  make  a  transfer  to  himself  of  other  propertieSy. 
particularly  of  the  house  in  Calciittay  which  he  had 
purchased  in  the  name  of  the  Defendant,  but  that  he 
did  not  so-  transfer  the  talook^  Gheriity  ;  but,  on  the- 
contrary,  continued  up  to  the  time  of  his  death,  ta 
make  a  distinction  between  that  and  the  transferred 


©N    APPEAL    PROM    THE    EAST    INDIES. 


«7 


property,  crediting  the  Defendant  with  the  rents,  and     ^^^^ 
debiting  him  with  the  principal  purchase- money  of  the  Gopeekrist 

GOSAIN 

estate.  v. 

^^  As  to  the  second,  it  is  to  be  observed,  that  the  Gu.%^gaper- 
book  itself  is  of  so  late  a  date  as  18o7,  and,  theretore, 
the  declaration,  if  one  is  to  be  implied  from  the  am- 
biguous entry  of  the  r^nts  of  these  estates  in  such  a 
book,  that  the  beneficial  interest  in  the  estates  was  in 
the  father,  would  not  be  admissible  in  evidence  against 
the  son.  But  if  this  be  the  meaning  of  these  entries, 
it  is  difficult  to  reconcile  them  with  the  Exhibits,  ISTos, 
11  and  12,  proved  by  the  Befendant,  which  show  that 
at  that  time,  and  up  to  a  later  date,  he  continued  to 
<jredit  his  sons  respectively  with  the  rents  of  Gheritty 
and  Chattra. 

^^  Upon  the  whole,  therefore,  the  case  would  seem 
to  stand  thus  : — -the  legal  estate  in  Gheritty^  and  the 
ostensible  ownership  of  it,  were  clearly  vested  in  the 
Defendant.  They  were  never  vested  in  his  father. 
The  purchase  was  made  by  the  father  in  the  name  of 
an  infant  son  of  tender  years.  Without  applying  the 
English  doctrine  of  advancement,  we  may  fairly  con- 
sider an  intention  to  benefit  a  sou  as  prlmd  facia  more 
probable  than  a  like  intention  in  favour  of  a  stranger 
in  blood ;  and  we  may  treat  the  age  of  the  nominal 
pui^chaser  as  a  circumstance  contradictory  of  an  in- 
tention on  the  part  of  the  father  to  reserve  the  domi- 
nion over  the  estate  to  himself,  or  to  make  a  trustee 
idi  one  incapable  of  executing  a  trust.  It  is  also  more 
reasonable  to  suppose,  that  the  intention  was  to  pro- 
vide for  the  son  by  a  purchase  made  with  money  bor- 
rowed by  the  father  from  the  joint  estate,  than  to  sup- 
pose that  he  intended  to  create  a  secret  trust  in 
.  favour  of  himself  in  fraud  of  the   brother  with   whom 
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1854.  lie  was  thus  joint  in  estate.  As  to  any  declared  in- 
GopEEKnisT  tention,  the  evidence,  unsatisfactory  at  best,  seems  to 
us  to  preponderate  in  favour  of  the  Defendant.  The 
perception  of  rents  by  the  father  in  his  lifetime  is 
not  inconsistent  with  the  Defendant's  claim.  The 
reasoning  of  Lord  Langdale^  in  Sidmouth  v.  Sid- 
mouth  (2  Beav.  457),  concerning  the  receipt  of  the 
dividends  by  Lord  Stowell^  applies  even  more  strongly 
to  the  ease  of  an  Hindoo  parent  and  child  living 
together  as  members  of  a  joint  family;  the  patria 
potestas,  and  the  respect  paid  to  the  head  of  the  family, 
being  certainly  at  least  as  strong  amongst  Hindoos 
as  amongst  Englishmen.  In  this  case,  moreover,  the 
receipt  of  the  rents  is  fully  explained  by  the  manner 
in  which  they  were  dealt  with,  in  being  carried  to  the 
credit  of  his  son,  and  set  against  the  principal  sum 
which  the  father  obviously  intended  to  be  repaid  to 
his  estate.  On  other  matters  relied  upon  by  the 
Plaintilff,  we  have  already  incidentally  remarked. 
Upon  the  whole,  therefore,  we  should  have  thought, 
had  this  case  been  submitted  to  the  Court  immedi- 
ately after  Rogo7'am''s  death,  that  the  Plaintiff  had 
failed  to  show,  that  the  Gheritty  talook  was  to  be 
treated  as  part  of  the  estate  over  which  the  Testator 
had  a  disposing  power." 

The  Court  further  held  that  the  Will  raised  no  case 
of  election  as  to  these  estates,  and  that,  upon  the 
whole  case,  the  Plainti:ff  failed  to  show  any  sufficient 
ground  why  the  Court  should  interfere  with,  or  dis- 
turb, the  legal  title  of  this  estate  ;  and  that  the  bill, 
being  limited  to  that  ^object,  ought  to  be  dismissed, 
without  costs. 

Against  the  decree  made  pursuant  to  this  judg- 
ment, the  present  appeal  was  brought. 
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for  the  Appellant.  Gopeekrist 

The  decree  cannot  stand.  The  Court  founded  its  qungaper- 
judgnient  on  an  assumption,  that  in  the  case  of  a  ^^"°  gosaik. 
purchase  made  by  a  father  in  the  name  of  his  son, 
the  onus  of  proof  that  he  was  trustee  only,  rested  ou 
the  Appellant ;  and  dealt  with  the  case  as  if  he  was 
bound  to  prove  a  joinder  in  estate  in  respect  to  thii? 
talook.  On  authority  and  principle,  that  was  au 
erroneous  view  of  the  burthen  of  proof.  Here  the 
parties  are  brothers,  and  if  the  Court  went  on  the 
English  rules  as  to  a  purchase  by  a  father  for  the 
benefit  of  a  child,  it  was  wrong,  the  legal  presumption 
being  clearly  in  favour  of  the  children  where  there 
are  more  than  one  child.  It  was  a  henamee  trans- 
action, very  common  in  India,  a  purchase  by  the 
father  in  another's  name,  for  his  own  benefit,  and  the 
validity  of  such  a  transaction  is  recognised  by  the 
Hindoo  law  and  custom  in  Bengal,  Amanee  Te- 
waree  v.  Rai  Rughoo  Bun  Suhai,  (a).  Doe  dem.  Tilluck 
Seal  V.  Gour  Hurry  Day  (h\  Maha  Ranee  Bussunt 
Comaree  v.  Biillohdeh  [c). — [The  Lord  Justice  Knight 
Bruce :  Is  it  your  contention  that  a  purchase  by  a 
father  in  name  of  son  is  in  Hindoo  law  the  same 
as  a  purchase  by  one  person  in  the  name  of  another 
is  by  the  English  law,  so  as  to  raise  the  question  of 
sa  resulting  trust  ?] — Yes.  And  we  submit  that  the 
Eespondent  was  bound  to  prove  the  contrary,  and  to 
establish  that  he  had  the  sole  separate  beneficial  in- 
terest in  the  talook.  It  is  a  very  strong  circumstance, 
that  at  the  time  of  this  purchase,  Rogoram  Gosain  and 
his  brother  constituted  a  joint  undivided  family,  and 

[a)  3  Ben.  Slid.  Dew.  Eep.  363.  ^h)  Morton's  Dec.  249. 

■c)  Fulton  s  Eep.  383. 
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^^^^-  that  any  property  tliey  might  have  was  joint  estate, 
GopEEKiiisT  The  presumption  of  the  Hindoo  law  is,  that  the  whole 

^^\  '  of  the  property  of  an  undivided  family  belongs  to  the 
OuNGAPER-    common  stock,  Luzimon  Row  Sadaseiv  v.   Miillar  Row 
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Bajee  (a),  Dhurm  Das  Pandey  v.  Mussumat  Shama 
Soondri  Dihiah  (b),  Goiir  ChUiider  Rai  v.  Ilurish 
Churider  Rai  (c)  ;  and  it  probably  was  for  that  very 
reason  that  it  was  necessary  to  purchase  this  tcdooJc  as 
^^  henamee^^'^  to  avoid  disputes.  The  mere  fact  of 
entries  in  the  books,  of  the  profits  of  the  talook  which 
Rogoram  Gosain  debits  himself  with,  prove  nothing  as 
to  the  sole  beneficial  interest  of  the  Eespondent. — [The 
Lord  Justice  Knight  Bruce  :  It  is  admitted  that  the 
father  received  the  rents  :  this  by  the  English  law 
'  would  make  no  difference,  but  by  the  Hindoo  law  it 
may  be  different.  There  is  no  evidence  during  the 
father's  life  of  any  enjoyment  of  the  profits  by  the 
Respondent.] — It  was  a  hcnamee  transaction,  and  can- 
not defeat  the  right  of  the  Appellant,  either  as  devisee 
with  his  brother  under  the  Yt^ill,  or  in  case  of  intes- 
tacy, as  having  devolved  upon  them  by  the  Hindoo 
law,  as  joint  heirs  and  representatives.  The  same 
principle  relating  to  a  purchase  in  another's  name  is 
recognised  by  the  Mahomedan  law,  called  by  that  law 
*'/«r^*^<?,"  or  fictitious  name,  Sheikh  Bahauder  Ali  v. 
Sheikh  Dhomun  {d\ 

Mr.  Rolt^   Q.  C,   Mr.  Dickens^   and  Mr.   A.  Gor- 
don^  for  the  Respondent. 

The  question  is  purely  one  of  fact,  and  not  of  law. 
In  such  a  case,  therefore,  the  Court  below  is  the  best 
judge  of  the  value  of  the  testimony,  and   this  Court 

{a)  2  Knapp's  P.  C.  Cases,  60. 

{h)  3  Moore's  Ind.  App.  Cases,  229,  240. 

{€)  4  Ben,  iSiid.  Dew.  Bep.  162.   {d)  1  Ben.  Slid.  Dew.  Eep,  250. 
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will  not  reverse  a  judgment  founded  upon  facts   only,        ^''^'^'^• 
unless  the  conclusion  of  the  Court  be  palpably  wrong.   Gopeekrisx 
This  is  a  simple  purchase  by  a  father  in  the  name   of  ^ 

his  son.  The  conveyance  is  in  the  English  form  of  ^y^'^JJ^^^^^ 
lease  and  release,  and  direct  from  the  vendor  to  the 
Eespondent ;  a  fact  of  considerable  importance,  as  no 
case  of  "  benmnee  "  can  be  refeiTed  to  where  the  con- 
yeyance  was  by  lease  and  release.  The  evidence  in  the 
cause  shows  that  the  father  intended  and  i^ave  the 
Eespondent  by  such  deed  the  sole  beneficial  estate 
and  interest  in  this  talook.  The  entries  in  the  book>>^ 
are  strong  proof  of  intention.  It  is  a  debtor  and 
creditor  account,  the  Eespondent  being  credited  with 
the  profits.  The  fact  of  the  father  remaining  in 
possession  and  receiving  the  rents  is  satisfactorily  « 
accounted  for,  as  the  Eespondent  was  a  minor. 
Whether  the  case  be  tried  by  the  Hindoo  or  English 
law,  the  judgment  appealed  from  is,  we  apprehend^ 
correct.  Such  a  gift  w^as  lawful  by  the  Hindoo  law, 
2  W,  II.  3Iacna(/hten^ s ^'J^vmci^les  of  PlindooLaw,"  pp, 
24  3.' 244.  250.  But  the  fact  of  the  convej-ance  being 
in  the  English  form,  shows  that  the  father  wished  the 
English  law  to  be  applied  to  the  case ;  if  so,  as  the 
purchase  is  by  the  father  in  the  name  of  his  son,  the 
presumption  of  advancement  necessarily  prevails,  and 
the  doctrine  of  resulting  trusts  does  not  arise  :  the 
English  authorities,  therefore,  appl}^.  Ore?/  v.  Grei/  (a\ 
Ebrand  v.  Dancer  (6),  Elliot  v.  Elliot  (c),  Miimma  ik 
Mamma  (</),  Stilemany,  Ashdomi  ({?),  Di/er  v.  Dfjer  (/  )y 
Lamplugh     v.    Lamplugh    [g). — -[The    Lord  Justice 

{a)  1  Cha.  Ca.  296  ;  S.  0.  Fineh.  338.     (h)  2  Cha.  Ca.  26 
U)  2  Cha.  Ca.  231.  {d)  2  Vern.  19. 

[e)  2  Atk.  477.  480.  (/)  2  Cax.  92, 

{gy\  p.WiU.  iiu 
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1854.        Krdgld  Bruce:  Tii    Murless  x.  FranJcUn  [a)^  ihe   Court 

aopEEKKisT  held  that  to   rebut   the  presumption   of  advancement, 

'''^l^^^      evidence    of  the  father's  intention  must  be   contem- 

Q-oTs^GAPEii-   poraneous   with    the  purchase.l-^The   Appellant,    on 

whom   the  burtlien   restedj  has   failed   to   prove   that 

the  Eespondeut  is  not  solely  entitled  to  the  legal  and 

beneficial  estate  in  this  tilojJi.     There  never  has  been 

any  agreement  express   or  implied   between   them   to 

treat  the  ialook  as  part  of  the  joint  estate. 

The  Lord  Justice  Knight  Bruce  : 

In  this  appeal  tv/o  questions  of  importance  arise, 
one  of  fact,  material  only  to  tlie  particular  parties  to 
this  litigation ;  the  other  of  law,  interesting,  not  only 
to  them,  but  to  society  at  large  among  the  natives  of 
India^  at  least  among  the  natives  of  Bengal.  The 
questions  arise  in  this  way :  A  wealthy  native  of  the 
name  of  Hogoram  Gosain.,  employed  as  a  Banian^  at 
Calcutta^  and  having  also  mercantile  concerns  of  his 
own,  made  at  different  periods  of  his  life  purchases 
of  immovable  property  in  other  names  than  his  own  ; 
some  of  these  purchases  being  made  in  the  names  of 
liis  sons,  and  some  in  the  name  of  his  son-in-law  and 
of  his  brother.  It  is  very  much  the  habit  in  India  to 
make  purchases  in  the  names  of  others,  and,  from 
whatever  cause  or  causes  the  practice  may  have  arisen, 
it  has  existed  for  a  series  of  years,  and  these  transac- 
tions are  known  as  ''  Benamee  transactions ;  "  they  are 
noticed,  at  least,  as  early  as  the  year  1778,  in  Mr. 
Justice  Hydeh  notes,  where,  in  a  case  that  came  -be- 
fore him  in  that  year.  Doe  dem.  Tilluck  Seal  v.  Gour 
Hurry  Day  (Morton's  Dec.  249),  the  practice  is  thus 
mentioned  :  ''  In  mere  personal  demands,  such  as  Beyi- 

(a  I  1  Swanst.  13. 
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gal  bonds,  the  Courts  have  upon  consideration  deter-        i^^^- 
mined  that  the  action  may  be  brought  in  the  name  Gopeekrist 
of    the   person   whose   name   is    on   the   instrument,         ^^f 
thou^irh  it   should  be   proved  that   he  had  no  real   in-    Gtungaper- 
terest  in  it.     And  the  Court  has  so  far  complied  with 
the  very  general  practice  in  this  country  of  using  the 
names   of  other   persons  in   mere  personal  demands, 
that  in  many  cases  the  Plaintiff  had  recovered  on  notes 
not  in  his  own  name,  but  in  some  other  name,  giving 
evidence  that  the  transaction  was  really  his  ;  such  for 
instance,   that  the  money  lent  was  his,  and  that  he 
took  the  Bond  in  the  name  of  another."     Then  he 
speaks  thus  in  reference  to  real  estate  :   ^'  but  it  can- 
not be  allowed  to  be  both  ways ;  in  the  case  of  a  dis- 
pute  of   land,    without    directly   contradicting   those 
former  decisions  of  the  Court." 

In  a  much  more  recent  case,  which  occurred  in  Sir 
Edward  Rymi's  time,  Maha  Ranee  Biismut  Comaree 
V.  Bidlohdeh  and  others,  reported  in  Fulton,  383, 
which  report  Sir  Edward  Ryan  informs  us  is  substan- 
tially accurate,  it  is  said,  "  As  far  as  the  evidence 
goes,  for  there  was  no  proof  of  the  deed,  the  trans- 
action is  a  simply  henamee  one,  in  the  name  of  the 
complainant,  but  in  truth  for  the  benefit  of  Rajah 
Tez  Chunder,  It  may  be  for  religious  purposes,  but 
the  question  raised,  whether  the  Court  will  recognise 
a  henamee  trusteeship,  or  a  trust  upon  a  trust,  does 
not  arise.  It  being  once  established,  then,  that  the 
transaction  is  '  henamee ^^  the  circumstance  of  the  re- 
ceipts being  in  the  name  of  the  complainant  proves 
nothing,  that  being  in  accordance  with  henamee  usages. 
The  complainant,  therefore,  has  no  title  to  call  for 
the  account,  and  the  bill  must  be  dismissed." 

Other  cases  were  mentioned  in   the   course  of  the 

YOL.  VI.  J- 
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1854,  argument  J  which  came  before  the  Sadder  and  other 
€k)PEEKRisT  Courts,  to  the  same  e:Sect.  The  law  upon  this  subject 
°^f^^  was  recognised  by  the  Judicial  Committee,  in  1843,  in 
Gungaper-  the  case  of  Dhivnn  Das  Pandey  y.  Mussumat  Shama 
Soondri  Dibiah  (3  Moore's  Ind.  App.  Cases,  229),  where 
Lord  Camiihellj  in  delivering  the  opinion  of  the  Court, 
at  page  240.  says^  ^'  We  have  heard  from  the  highest 
authority,  from  the  authority  of  Sir  Edward  East  and 
Sir  Edward  Ryan  (whose  most  valuable  assistance  we 
have  in  this  case,  and  it  gives  me  a  confidence  that  I 
should  not  otherwise  have  felt),  that  the  criterion  in 
these  cases  in  India  is  to  consider  from  what  sourca 
the  money  comes  with  which  the  purchase-money  is 
paid.  Here  there  has  been  no  evidence  given  that  the 
Appellant  had  any  separaie  property,  or  that  it  was 
from  his  funds  that  any  part  of  the  purchase-money 
\^  as  paid  ;  therefore,  I  think,  that  so  far  on  this  part 
of  the  case  no  difficulty  can  be  entertained  ,^  and  that 
the  whole  of  the  property  must  be  considered  as  joint 
propert3^" 

It  is  clear,  and  their  Lordships  are  confirmed  by 
the  opinion  of  Sir  Edtvard  Ryari^  that  the  knowledge 
and  assent  of  the  person  in  whose  name  the  purchase 
is  made  is  immaterial :  to  repeat  the  language  of  Lord 
Campbell^  the  criterion  is,  the  quarter  from  which  the 
money  comes,  and  in  the  greater  number  of  instances 
of  benamee  purchases  they  are  made  in  the  names  of 
persons  ignorant  at  the  time  of  their  being  so  made. 
In  the  present  instance  there  is  no  question  but  that 
all  the  money  was  provided  by  llogoram  Gosain  ;  that 
is  indisputable,  I  do  not  allude  now  to  whether  the 
money  was  the  jo-int  property  of  Rogoram  Gosain  and 
liis  brother.  It  is  clear  it  was  not  the  money  of  the 
individual  in  whose  name  the  purchase  was    e.€ectcd> 
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If  then  the  person  in  whose  name   the  purchase   was  i^^*- 

lefiEected  had  been  a  stranger  in  blood,  or  only  a  dis-  Gopeekeist 

tant    relative,    no    question    could   have   arisen ;    he  "'j,"  ^ 

would  have  been  pi'imd  facie  a  trustee,  and  if  he  de-  Oukctapeb- 

^  "^  ^  '  BAUD    <30SAI», 

"sired  to  contend  that  the  prima  facie  character  of  the 
transaction  was  not  its  real  character,   the  burthen 
would   have  rested   on  hnn ;    but  the   individual  in 
whose  name  the  present  purchase  was  eilected  was 
the  son,  and  at  that  time  the  only  son,  of  the  person 
who  made  the  purchase,  and  whose  money  it  was,  and 
it  has  been  contended  that  that  circumstance  changes 
the  presumption,   and  that  what  would  be  the  pre- 
sumption  in  the   ease  of  a   stranger  does   not    exist 
between   father   and   son ;    that   the   presumption   is 
advancement,    and    that,    therefore,    the    burthen   of 
proof  is  shifted.     Xow,  on  this,  as  far  as  their  Lord- 
ships can  learn,  there  is  no  authority  in  Indian  law, 
no  distinct  case,  or  diet  am  ^  establishing  or  recognis- 
ing such  a  principle,  or  such  a  rule.     It  is  clear  that 
in  the  case  of  a  stranger  the  presumption  is  in  favour 
of   its  being    a  henamee   transaction,   that    is  a   trust ; 
but  it  is  clear  also  that  in  this  country,  where   the 
person  in   whose  name  the  purchase  is  made  is  one 
for  whom  the  party  making  the  purchase  was  under 
an  obligation  to  provide,   the  case  is  different ;   and 
it   is   said   that   that    ought   to  be  deemed  the   law 
K)i  India  also,   not  because  it  is  the  law  of  England^ 
but  because  it  is  founded  on  reason  and   the  fitness 
of  things,   if  I  may  use  the  expression,   or  natural 
justice,  that  on  such  grounds  it  ought  to  be  consi- 
dered the  law  of  India.     N^ow,   their  Lordships  are 
not  satisfied  that  this  view  of  the  rule  is  accurate, 
and  that  it  is  not  one  merely  jiroprii  juris.     Proba- 
ble  as   it   may   be,    thai   a   man  may  wish  to  pro- 
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1854.  vi^e  for  his  son  to  a  certain  extent,  and  though  it 
GopEEKRisT  niay  be  his  duty  to  do  so,  yet  there  are  other  consi- 
GosAiN  derations  belonging  to  the  subject ;  among  others,  a 
GuNGAPER-  man  may  object  to  making  his  child  independent  of 
him  in  his  lifetime,  placing  him  in  such  a  position  as 
to  enable  him  to  leave  his  father's  house  and  to  die, 
leaving  infant  heirs,  thus  putting  the  property  out  of 
the  control  of  the  father.  Various  reasons  may  be 
urged  against  the  abstract  propriety  of  the  English 
rule.  It  is  merely  one  of  positive  law,  and  not  required 
by  any  rale  of  natural  justice  to  be  incorporated  in 
any  system  of  laws,  recognising  a  purchase  by  one 
man  in  the  name  of  another,  to  be  for  the  benefit  of 
the  real  purchaser.  Their  Lordships,  therefore,  are  not 
prepared  to  act  against  the  general  rule,  even  in  the 
absence  of  peculiar  circumstances ;  but  in  India  there  is 
what  would  make  it  particularly  objectionable,  namely, 
the  impropriety  or  immorality  of  making  an  unequal 
division  of  property  among  children.  This  might  be 
more  striking  where  there  were  more  sons  than  one  ; 
but  if  the  objection  exists,  it  does  not  become  less 
where  there  is  only  one  son,  for  the  father  may  have 
others,  and  in  such  a  case  the  same  objectionable  con- 
sequences would  follow  as  where  several  sons  were  in 
being.  The  note  on  this  subject  is  clearly  stated  in 
W.  II.  Macnaghten'' s  ''  Principles  of  Hindu  Law," 
which  we  learn  from  Sir  Edivard  Ryan  is  cited  as  an 
authority  in  the  Courts  of  Bengal,  In  the  first  vo- 
lume, p.  2,  he  saj^s,  ^^  The  most  approved  conclusion 
appears  to  be,  that  the  inchoate  right  arising  from 
birth,  and  the  relinquishment  by  the  occupant  (whe- 
ther effected  by  death  or  otherwise)  conjointl37-  create 
this  right,  the  inchoate  right  which  previously  existed 
becoming  perfected  by  the  removal   of  the  obstacle, 


ON    APPEAL    FROM    THE    EAST    INDIES  77 

that  is,  by  tlie  death  of  the  owner  (natural  or  civil),  ^^ 
or  his  voluntary  abandonment.  In  ancestral  real  pro-  GopEExiasr 
perty  the  right  is  always  limited,  and  the  sons,  grand-  %f^^ 
sons,  and  greatgrandsons  of  the  occupant,  supposing  G-ungaper- 
them  to  be  free  from  those  defects,  mental  or  cor- 
poral, which  are  held  to  defeat  the  right  of  inherit- 
ance, are  declared  to  possess  an  interest  in  such  pro- 
perty equal  to  that  of  the  occupant  himself ;  so  much 
so,  that  he  is  not  at  liberty  to  alienate  it,  except 
under  special  and  urgent  circumstances,  or  to  assign 
a  larger  share  of  it  to  one  of  his  descendants  than  to 
another.  With  respect  to  personal  property  of  every 
description,  whether  ancestral  or  acquired,  and  with 
respect  to  real  j)roperty  acquired  or  recovered  by  the 
occupant,  he  is  at  liberty  to  make  any  alienation  or 
distribution  which  he  may  think  fit,  subject  only  to 
spiritual  responsibility.  The  property  of  the  father 
being  thus  restricted  in  respect  of  ancestral  real  pro- 
perty, and  Wills  and  Testaments  being  wholly  un- 
known to  the  Hindoo  law,  it  follows,  for  the  sake  of 
consistency,  that  they  must  be  set  aside,  where  they 
are  at  variance  with  the  law ;  otherwise,  a  person 
would  be  competent  to  make  a  disposition  to  take 
eifect  after  his  death,  to  which  he  could  not  have 
given  effect  during  his  lifetime.  A  Will  is  nothing 
more  or  less  than  the  legal  declaration  of  a  man's  in- 
tentions, which  he  wills  to  be  performed  after  his 
death  ;  but  willing  to  do  that  which  the  law  has  pro- 
hibited, cannot  be  held  to  be  a  legal  declaration  of  a 
man's  intentions.  There  may  be  a  gift  in  contem- 
plation of  death,  but  a  Will  in  the  sense  in  which  it 
is  understood  in  the  English  law,  is  wholly  unknown 
to  the  Hindoo  system ;  and  such  gift  can  only  be  held 
valid  under  the  same  circumstances  as   those  under 
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1854.        which,  an   ordinary   gift  would    be    considered   valid. 
GorEEKBisT  What  may  be  done  inter  vivos  may  not  be   done   by 
GosAiN      ■\Yill.     Of  this  description  is  the  unequal   distribution 
GuNQAPER-   of  ancestral   real    property.      There  are  certain  acts 
prohibited  by  the  law,  which,  however,  if  carried  into 
effect,  cannot,  according  to  the  law  of    Bengal^  be   set 
aside,  and  Avhich,  though   immoral,  and  (in  one   sense 
of  the  word)  illegal,  cannot  be  held  to  be  invalid.   For 
instance,  a  father,  though   declared  to   have   absolute 
power  over  property  acquired  by  himself,  is  prohibited 
from  making  an   unequal    distribution    of    such  pro- 
perty among  his  sons,  by  preferring  one  or  excluding 
another,  without  sufficient  cause.     This  has  been  de- 
clared in  the  Ddi/alhaga  to  be  a  precept  not  a  posi- 
tive law ;   and  it  is  therein  laid   down,  that  a   gift    or 
transfer  under  such  circumstances  is  not  null ;   for  a 
fact  cannot  be  altered  by  a  hundred  texts.     There  is 
nothing  inconsistent  m  this,  as  the  doctrine  is  rather 
confirmatory  of  the  text,  which  declares  the  absolute 
nature  of  the  father- s  power  over  such  property ;  but 
it  has  been  held   to    extend   to    the    legalising  of  an 
unequal   distribution   of  ancestral  real  property,  and 
thereby  interpreted  in  direct  opposition   to   a  positive 
law,  which  declares  the   ownership  of  the  father   and 
son  to  be   equal  with    respect    to   this  description  of 
property.     But  it  cannot  legitimately  bear  such  a  con- 
struction.    It  cannot  be  hold   to  nullify  an  existing 
law,  though  it  may  be  construed  as  declaring  a  pre- 
cept inoperative  with  reference  to  the  power  expressly 
conferred  by    the  law,  or,  in  other   words,  to    signify 
that  an  act  may  be  legally  right  though   morally  ob- 
jectionable," 

It  is  their  Lordships'    opinion,  therefore,  that    not- 
withstanding   the  Eespondcnt   was   the    only    son   of 
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Eogoram    Gosain   wlieu   tlie   purchase  was  mLidej  the         ^854. 
objection  in   point  of   morality  and  of  religion  was  a  GopEEKiusr 
circumstance  of  conduct   so   strong,  according  to  Ilin-  '^^J^^^ 

doo  principles,  that  it  is  not  M<^htly  to  be  assumed ;  Gungaper- 
it  forms  an  objection  against  importing  into  the  Hin- 
doo law  that  rule  of  }x>sitiye  law  which  exists  in  Eng- 
land, I  have  omitted  to  observe  that  henamee  pur- 
chases in  the  names  of  children,  Avithout  any  inten- 
tion of  advancemeuty  are  frequent  in  India  ;  that  i.-^ 
recognised  in  many  cases,  and,  among  others,  in  that 
of  Amaree  Teivaree  y.  Rai  RugJioo  Bun  Suhal  (o  Ben, 
Sud.  Dew.  Eep.  366),  where  may  be  found  this  state- 
ment :  ''  The  present  case  does  not  appear  to  be  at  all  of 
a  nature  with  those  henamee  transactions  whicli  are 
prohibited  by  the  Eeg illations,  as  Shea  Suhai,  in  mak- 
ing the  purchase  in  the  name  of  his  eldest  son,  acted 
only  in  conformity  to  the  general  usage  and  custom 
of  the  country,  against  which  the  prohibitory  enact- 
ment was  never  intended  to  apply." 

Their  Lordships  are,  therefore,  satisfied,  that  accord- 
ing to  the  law  by  which  this  case  must  be  governed^ 
the  presumption  in  favour  of  its  being  a  benamee 
transaction  is  diiferent  from  that  whicli  would  have 
existed  by  the  law  of  England.  It  is,  therefore,  upon 
this  point  of  view  that  their  Lordships  must  look  at 
the  evidence,  and  to  this  test  it  must  be  submitted. 
In  this  case  it  is  on  the  Eespondent  to  prove  whether 
what  was  ^rzV;?^  /a(?^^  the  nature  of  the  transaction, 
was  really  not  so.  It  might,  of  course,  be  a  very  dif- 
ferent thing  if  the  burthen  of  proof  were  the  other 
way,  and  the  Appellant  had  to  show  the  opposite  state 
of  the  case.  ISTow,  the  Supreme  Court,  without  saying 
it,  has  held  that  the  presumption  was  not  against 
the   Eespondent,   and  has  certainly  not  held  that  it 
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was  in  favour  of  the  Aj^pellant,  and  this  is  a  position 
of  law  on  which  their  Lordships  find  themselves  com- 
pelled to  differ  from  the  able  judgment  under  review. 
This  relieves  the  case  from  the  difficulty  pressed,  that 
the  case  ought  to  be  very  strong  before,  on  a  mere 
question  of  fact,  a  Court,  constituted  as  this  is,  should 
dissent  from  the  Court  in  India,  before  which  the 
witnesses  were  examined,  and  which  possessed  such 
peculiar  means  for  arriving  at  a  correct  conclusion. 
We  have,  as  I  have  said,  to  look  at  the  evidence  from 
a  different  point,  and  to  submit  it  to  a  different  test. 
"Now,  vn  this  evidence,  their  Lordships  are  not  sure 
it  would  be  right  to  dissent  from  the  expressions  on 
the  subject  in  the  very  able  judgment  delivered  by 
Mr.  Justice  Colvile,  in  the  name  of  the  whole  Court ; 
one  is,  that  in  which  he  speaks  of  the  evidence  as  un- 
satisfactory at  best,  and  the  other  is  this  :  '^  Now, 
although  several  witnesses  have  been  examined,  and  a 
large  mass  of  documentary  evidence  has  been  put  in 
on  both  sides,  we  cannot  say  that  the  evidence,  on  the 
one  side  or  on  the  other,  is  conclusive  upon  the  ques- 
tion of  intention."  If  that  is  a  correct  view  of  the 
evidence,  as  it  is  likely  to  be,  the  result  is  favourable 
to  the  Appellant  and  not  to  the  Eespondent,  because 
the  burthen  is  on  the  Eespondent,  and  the  evidence 
being  assumed  to  be  correctly  viewed  in  the  passage 
I  have  just  stated,  he  does  not  discharge  himself  of 
the  burthen.  To  enter  into  the  evidence  a  little  more 
in  detail,  the  grounds  on  which  the  Eespondent  relies, 
are  the  age  of  the  Eespondent  at  the  time  of  the  pur- 
chase, the  English  form  of  conveyance,  the  accounts 
kept  by  the  father  in  his  books,  including  particularly 
the  debit  of  Es.  64,000  in  the  name  of  the  Eespon- 
dent, the  different  mode  in  which  this  purchase  with 
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the  purchase  of  Chattra^  were  treated  in  the  books  of        1554. 

the   father   from   purchases   made   in   the   names   of  Gopeekrist 
other  persons  ;   a  document  submitted  to  him  as  a         °^^ 

case  in  another  cause,  containinsr  a  statement  of  his  Gu^gaper- 

'  '^  .  ,  SAUD    GOSAIN. 

title,  though  this  is  claimed  on  each  side ;  certain 
letters  relating  to  the  property ;  certain  memorials 
addressed,  one  to  Mr.  Thompson^  the  Deputy  Collector 
of  Hooghhj^  and  another  to  the  Deputy  Governor  of 
Bengal^  relating  to  the  tenure  of  the  property,  and 
parol  evidence  as  to  conversations ;  to  which  may  be 
added  the  evidence  of  the  conduct  of  the  Eespondent 
and  Appellant  after  their  father's  death,  which  hap- 
pened in  1842,  the  benefit  of  which  is  claimed  on 
each  side. 

With  regard  to  the  age  of  the  Eespondent,  their 
Lordships  are  of  opinion,  that  no  weight  is  to  be  attri- 
buted to  it :  they  believe  it  to  be  as  usual  to  buy  in 
the  names  of  mxinor  children  as  of  others,  and  in  this 
particular  family  another  purchase,  the  Buttollah 
house,  was  made  in  the  name  of  this  very  child, 
the  Eespondent,  when  not  much  older  than  he  was 
when  the  purchase  in  question  was  made.  The  form 
of  the  conveyance  Vv^as  insisted  on  to  show  that  the 
father  wished  the  English  law  to  apply  in  this  case  ; 
but  their  Lordships  are  of  opinion,  that  though  the 
observation  was  a  fair  one  to  make,  it  would  not 
be  right  to  give  weight  to  a  deduction  which,  if 
I  may  say  so,  seemed  to  be  too  far  fetched.  As 
to  the  books,  it  seems  impossible  to  extract  from 
them  anything  favourable  to  either  side,  for  their 
Lordships  are  not  satisfied  that  they  are  not  kept 
irregularly.  As  to  the  price  of  Es.  64,000  debited  to 
the  Eespondent,  it  does  not  appear  until  some  years 
after  the  purchase — a  singular  mode  of  keeping  the 
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1S54.  accounts  in  any  event ;  but,  considering  the  otlier''en- 
GopEEKRisT  tries  in  tlie  books,  the  conclusion  to  which  their  Lord- 
ships would  come,  if  obliged  to  come  to  any,  would  be, 
that  it  was  an  account  of  a  transaction  in  the  name 
of  a  person  rather  than  an  account  with  a  person. 
As  to  these  talooks  being  treated  after  a  certain  time 
in  a  diifferent  way  to  the  other  purchases,  this  might 
give  rise  to  some  observations,  but  when  the  question 
arises  whether  an  estate  prima  facie  belonging  to  one 
shall  be  taken  from  him  on  account  of  entries  in  ill- 
kept  books,  which  may  be  accounted  for  in  many 
ways,  and  he  whose  books  they  were  had  gone  to  his 
grave,  it  appears  too  unsafe  to  give  this  particular 
explanation  to  a  circumstance  which  is  possibly  un^ 
susceptible  of  any  explanation,  and  which  the  father, 
if  living,  would  probably  have  not  been  able  to  ex- 
plain. With  regard  to  the  evidence  of  Carter  and 
Storin^  and  the  letter  to  Storm^  and  the  memorials  to 
Mr.  Thompson  and  Colonel  Morison^  their  Lordships 
think  they  are  explained  by  the  legal  nature  of  the 
title.  In  one  case  before  Sir  Edward  Ryan^  which  I 
mentioned  just  now,  the  mode  of  giving  receipts  for 
rent  and  management  was  held  to  pass  no  legal  owner- 
ship, and  their  Lordships  think  these  documents  are 
to  be  explained  on  that  theory.  Parol  evidence  is 
given  of  conversations  during  the  life  of  the  father, 
who  died  in  1842,  but  at  this  distance  of  time  their 
Lordships  think  it  would  be  unsafe  to  allow  the  title 
at  law  to  be  effected  by  them.  Their  Lordships 
having  to  consider  the  evidence  from  a  different  point 
of  view  to  the  Supreme  Court,  are  of  opinion,  that  if 
this  were  a  time  close  on  the  death  of  the  father, 
their  view  of  the  evidence  would  be  rather  unfavour- 
able, than  favourable,  to  the  Kespondent ;  but  it  is 
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sufficient  that  the  evidence  prove  neither  one  thing  1^54. 

nor  the  other.     This,  perhaps,  would  be  a  just  esti-  Gopeekeisx 

mate  of  it ;  but  if  not,  the  conclusions  which  I  have  giosain 

before  given  would  be.  Gungaper- 
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We  then  come  to  the  conduct  of  the  brothers  after 
the  father's  death — conduct  to  which  much  weight 
cannot  be  attributed  either  way ;  it  would  seem  that 
parts  of  their  mode  of  dealing  with  the  property  are 
in  favour  of  the  Eespondent,  and  parts  in  favour  of 
the  Appellant,  but  no  part  of  their  conduct  can  be 
considered  as  wholly  belonging  to  or  supporting  the 
theory  of  either  party;  they  continued  a  considerable 
time  after  the  death  of  the  father,  and  after  the  Re- 
spondent came  of  age,  to  receive  jointly  the  proceeds 
of  the  talook  in  question,  and  this  conduct  of  the 
Eespondent  is  rendered  remarkable  by  the  evidence 
of  Ruggohanchunder  Lahoree^  the  brother-in-law  of 
the  Eespondent.  His  evidence  is  in  these  terms  : — - 
"  I  am  the  son-in-law  of  the  late  Rogoram  Gosain, 
I  married  his  daughter  in  1836,  and  have  lived  ever 
since  in  his  family  house  at  Serampore^  and  live  there 
still.  The  title  deeds  of  the  family  property  were 
kept  in  a  room  adjoining  one  which  Rogoram  used  as 
his  office,  in  his  family  house ;  all  the  family  docu- 
ments were  kept  in  [that  room ;  some  papers  may 
have  been  lying  about  in  another  room,  but,  generally 
speaking,  all  deed  and  papers  were  kept  in  the  room 
I  speak  of.  I  know  the  two  talooks^  Gheritty  and 
Chattra.  There  were  title  deeds  belonging  to  both 
of  them ;  and  in  the  lifetime  of  Rogoram^  these  deeds 
were  kept  in  separate  tin  boxes,  in  the  room  I  have 
spoken  of,  next  to  RogorarrCs  office,  and  of  which 
Rogoram  himself  kept  the  key,  up  to  the  time  of  his 
illness.     lie  then  handed  the   key   to  me,  and  I  re- 
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J^^  tained  it  up  to  the   time    of   his  {Rogoramh)  death ; 

GopEEKRisT  and   I  then  gave    it    to   Gungapersaud    Gosain^  Rogo- 

GosAiN  ^^^j^  eldest  son.     I  gave  hiin  the  key  about  six  or 

GuNGAPER-  eight  months  after  Rogorani's  death,  and  it  mav  have 

SAUD    GOSAIN,  .  T  .    ,         ,    .  .  ^  -^ 

remained  with  him  ever  since.  Rogoram  died  in 
1842 ;  and  his  son,  Gungapersaud^  is  about  twenty 
years  old,  and  GopeeJcrist  a  year  or  two  younger." 
On  his  cross-examination  he  says,  ^^  I  gave  up  the  key 
to  Gungapersaud  after  his  father's  death.  Rogoram 
gave  me  the  key  when  he  became  ill,  and  told  me  to 
give  it  to  Gungapersaud^ 

We  must  then  remember  the  whole  course  of  con- 
duct on  the  part  of  the  Eespondent  and  the   Appel> 
lant,  who  were  in  joint  receipt  of  the  rents,  having 
possession  of  the  title  deeds,  and  who,  therefore,  knew 
what  the  title  was.      Stress  has  been  laid  on  the  ac- 
counts kept  of   Mr.  Rattrayh  loan,  by  which   it  was 
said  to  appear  that  a  sum  of  money  which  the  Appel- 
lant refused  to  lend,  was  carried  to  the  Eespondent's 
account  as  for  Gherittg.     Their  Lordships  are  of  opi- 
nion that  it  would  be  unsafe  to  give  such  a  character 
to  the  transaction ;  they  think  that  it  probably  was, 
that  the  sum  was  to  be  debited  in  some  way  to   the 
Eespondent  rather  than  to  the  Appellant,  and  that  it 
was  not  intended  to  affix  any  particular  character  to 
the  account  in  which  it  might  be  found.     Their  Lord- 
ships, however,  think  that  the  views  which  the  sons 
may  have  taken  of  the  matter  are  of  very  little  im- 
portance ;  they  may  have  mistaken  their  rights,  and 
their  conduct  can  only  .be  material  as  being  that  of 
persons   knowing  what  the    father's    intention  was, 
and  as,  therefore,  proving  that    intention ;  but   it  ap- 
pears  that  they  had  no  means  of  knowledge  beyond 
what   the  Court    at     Calcutta    and    the   Court   here 
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have,    for    there    is   no    trace    of   any    comraunica-        1854. 
tion  haying  passed  betvyeen  their  father  and  them,  Gopeekrist 
and,  therefore,  their  conduct  since  the  father's   death      '^osain 
does  not  afford  any   valid  2:round  for   chansjino;  the   Gungaper- 

1-1111  -11  ^--^U^    GOSAIN, 

View   of   the    case   which    would   have   prevailed    at 
the  death  of  the  father  if  it  had  just  occurred. 

On  the  whole,  it  is  not  necessary  to  express  any 
dissent,  or,   at  least,   to  any  great  extent,   from  the 
view  taken  by  the  Supreme  Court  of  the  evidence. 
The  Court  thought  it  was  not  conclusive,  their  Lord- 
ships may   say  the  same  ;  the  presumption,   however, 
remains  in  favour  of  the  Appellant :   but  if  the  evi- 
dence is  to  be  taken  as  of  any  value,  their  Lordships 
view  it  that  it  is  rather  in  favour  of  the  Appellant 
than  of   the  Eespondent.     Another   point  arises,   but 
the  case  seems  hardly  touched  by  the  pleadings.     It 
appears  that  Rogoram  Gosain  and  his  brother  formed 
a  joint  family,  their  property  was  joint,  and  there  is 
no  proof  that  the  Es.  64,000   were  not  part  of  the 
joint  property  ;  if  they  were,  and  perhaps  the  true  in- 
ference may  be  that  it  was  joint  property,  both  fami- 
lies would  have  been  interested  in  these  purchases  ; 
but  the  family  of  the  father's  brother  are  bought  of^ : 
this  would  leave  the  property  part  of  the  joint  family 
property  of  Rogoram  Gosain^   in  which  case  it  would 
belong  to  the  two  sons.     If  this  view  is  open  on  the 
pleadings,  which  we  do  not  say,  the  Appellant  would 
on  this    ground  be    entitled.     On  the   whole,    then, 
their   Lordships   feel   bound   respectfully    to   dissent 
from  the  judgment  of  the  Suprem^e  Court.     The  dis- 
missal of  the  Bill  cannot,  therefore,  stand ;  there  are 
no  costs  to  be  dealt  with,  the  Bill  having  been  dis- 
missed without  costs.     Their  Lordships  will  declare 
that  the  purchase  was  a  henaniee  purchase,  and   will 
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^®^'*-  also  declare  the  party  in  whose  name  it  was  made 

GopEEKRisT  was  a  trustee  for  the  father,  and  that  the  property  in 

^It^^  question  was  part  of  the  father's  estate  at  the  time 

GuNGAPER-  of  his  death. 
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Mr.  Dickens  suggested  that  the  declaration  should 
extend  to  Chattra^  to  avoid  chances  of  further  litiga- 
tion between  the  parties,  which  was  agreed  to  by  the 
Appellant's  Counsel  and  the  Court.. 

Their  Lordships  made  the  following  report,  which 
was  confirmed  by  Her  Majesty's  Order  in  Council : — 
Declare  that  the  purchases  by  the  late  Rogoram 
Gosain^  in  the  pleadings  mentioned,  of,  amongst  others, 
the  talookSj  Gheritty  and  Chattra^  with  their  appur- 
tenances, severally  comprised  in  the  indenture  of  lease 
and  release,  dated  the  12th  and  13th  days  of  July^ 
1825,  and  the  indenture  of  lease  and  release  dated  the 
29th  and  30th  days  of  January^  1832,  in  the  name  of 
the  Appellant  and  Eespondent  respectively,  as  in  the 
pleadings  mentioned,  were  and  are  henamee  transac- 
tions, and  that  the  Appellant  and  Eespondent  thereby 
severally  became  and  thenceforth  continued,  and  were, 
up  to  and  at  the  time  of  the  death  of  their  father, 
Rogoram  Gosain,  trustees  respectively  for  him,  as  the 
absolute  and  beneficial  owner  of  each  of  the  two 
talooks  respectively,  with  their  appurtenances  afore- 
said. And  that  it  ought  to  be  further  declared 
that  talooks^  Gheritty  and  Chattra^  respectively,  with 
their  appurtenances  aforesaid,  were,  at  the  time  of  the 
death  of  Rogoram  Go  sain  ^  integral  parts  of  the  estate 
and  property  of  him,  Rogoram  Gosain^  and  that 
execution  upon  the  judgment  (if  any)  in  the  action 
of   ejectment   in   the   pleadings    mentioned,    and   all 
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3roceedings  in   the  action,   ought  to  be  stayed,   and        1854. 
that  in  case  the  possession  shall  have  been  changed  Gopeekrist 
inder  any  execution  issued  upon  the  judgment,  such      GI^osain 
30Ssession  ought  to  be  restored  as   the  same  stood   Gungaper- 
3efore  such  execution  was  issued  ;  and  their  Lordships 
ire  further  of  opinion  that  the  cause  ought  to  be  re- 
nitted  back  to  the  Supreme  Court,   with  directions  to 
;he  Supreme  Court  to  give  effect  to  this   report  and 
:o  Her  Majesty's  Order  made  thereupon  :   and  their 
Lordships  not  thinking  fit  to  deal  with  the  costs  in° 
3urred  as  aforesaid,  do  recommend  the  Supreme  Court 
:o  deal  with  the  costs  of  the  parties  incurred  and  to 
36  incurred  in  the  Court  below,  as  to  the  Supreme 
I^ourt,  having  regard  to  the  declarations  and  direc- 
tions aforesaid,  shall  seem  just  (a). 

{a)  Upon  the  doctrine  of  purchases  made  in  the  name  of  the 
lominee  of  the  vendee,  the  nominee  being  the  son  or  a  person  the 
purchaser  had  a  natural  obligation  to  provide  for  by  the  Roman  law, 
lee  Code,  lib.  v.  tit.  xvi.  "  De  Donationilus  inter  virum  et  uxorem,''^ 
fee.  sec.  25  ;  Voet.  Pand.  lib.  xxxix.  tit.  v.,  vi.  ;  by  the  Scotch  law, 
Stairs'  Inst,  of  the  Law  of  Scotland,  b.  i.  tit.  viii.  sec.  2,  and  in  ad^- 
iition  to  the  English  authorities  cited  in  the  argument,  Finch  v. 
Fi7ich,  15  Ves.  43  ;  Rider  v.  Kidder,  10  Yes.  360  ;  Collinson  v. 
CoUinson,  3  De  Gr.  Mac.  &  Gor.  409  ;  PranherdY.  Frankerd,  1  Sim. 
fe  Stu.  1  ;  Sleats  v.  SJceats,  2  You.  &  Coll.  N.  R.  C,  11 .  See  also, 
Dy  the  Hindoo  law,  Sihchunder  Kur  v.  Nund  Gopal  MullicJc,  S.  D.  A. 
Dec.  Beng.  605  ;  Rungama  v.  Atchama,  4  Moore's  Ind.  App.  Cases, 
I  ;  by  the  Mahomedan  law,  Ruggoo  Mull  v.  Bunseedhur,  5  Dec* 
S".  W.  P.  147  ;  JVewazee  Feraush  v.  Mussummaut  Atlussee,  1  Ben» 
3ud.  Dew.  Eep.  31. 
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AND 


Appellant^ 
Respondent,'^ 


On  appeal  from  the  Sudder  Dewamiy  Adawlut  at 

Agra. 

1  PUS  was  an  appeal  from  a  j  udgment  of  the  Sttd^ 

dcr  Deivanny  Court  at  Agra^   which  reversed  a  decree 

of  the  Sudder  Ameen  of  the  Zillah  Court  of  Benares y 

in  the  Appellant's  favour,  in  an  action  brought  by 

him  in   that  Court  against   the  Eespondent  for  re- 

9p.,   the  alleged   amount 
of   an  account  between 
them.     Both  parties  were  bankers,  having  houses  of 
business  at  Calcutta  and  Benares. 

The  facts  of  the  case  and  the  pleadings  are  so  fully- 
stated  in  the  judgment  as  to  render  any  further  state- 
ment unnecessary. 


Bth  &  7th 
Feb.,  1855. 

In  an  ac- 
tion by  a 
banking  firm 
against  an- 
other firm  to 
recover  a  ba- 
lance upon  an  covery  of  Es.    20,119.   3a. 
account  be-  ^   ^i         i     i  i  x      i  • 

tweenthem,       ^1   ^^^     balance    QUO    to    him 
the  Plaintiff 
put  in  evi- 
dence the  ac- 
count-books 
of  his  firm, 
and  the  In- 
spector of  the 
Court  certi- 
fied that  the 
books  were 
regularly- 
kept,  consist- 
ently with  the 
rules  of  bank- 
ing, and  that 

they  agreed  with  the  account  rendered  by  the  Plaintiff  to  the  Defendant. 
The  Plaintiff,  however,  examined  no  witness  to  prove  that  the  books 
were  regularly  kept,  or  the  general  accuracy  of  the  particular  charges 
constituting  the  demand  ;  he  proved  admissions  by  the  Defendant  of  the 
correctness  of  the  account  and  of  an  award  in  his  favour  of  one  of  the 
disputed  items.  The  Defendant  in  his  defence  did  not  deny  the  accuracy 
of  the  Appellant's  account,  or  of  the  books  put  in  evidence,  but  objected 
to  two  items  in  the  account,  and  claimed  a  set-off,  but  examined  no  wit- 
nesses to  rebut  the  Plaintiff's  case. 

_  Held  (reversing  the  Sudder  Court's  decree)  that  although  the  Plain- 
tiff's books,  and  the  Inspector's  report,  were  not  conclusive  evidence,  yet 
that  the  necessity  of  strict  proof  was  removed  by  the  admission  of  the 
Defendant,  and  the  fact  of  the  absence  by  him  of  any  evidence  to  impeach 
the  accuracy  of  the  accounts,  the  disputed  items  being  satisfactorily 
accounted  for. 


*  Present :  The  Bight  Hon.  T.  Pemberton  Leigh,  the  Eight 
Hon.  Lord  Justice  Knight  Bruce,  the  Sight  Hon.  Sir  Edward 
Eyan,    and  the  Eight  Hon.  Lord  Justice  Turner. 
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The  case  was  argued  by  ^^^^• 

Mr.  Lelth  and   Mr.    Fulton   for   the   Appellant,  dwarkaDoss 

and  Baboo 

Jankek  Doss. 

Mr.    W.   11.    Watson,    Q.C.,   and  Mr.   Field,   for 
the  Eespondent. 

The  argument  was  confined  to  the  question  of  the 
sufficiency  of  the  evidence  adduced  by  the  Appellant 
of  the  balance  claimed  upon  the  accounts  between 
him  and  the  Eespondent.  The  Eespondent  insisted 
that  the  account  books  of  the  Appellant  were  not  ad- 
missible or  sufficient  evidence  of  his  liability.  On 
the  other  hand,  the  Appellant  submitted  that  there 
were  sufficient  admissions  made  by  the  Eespondent 
by  the  pleadings  and  evidence  of  the  disputed  items, 
coupled  with  the  fact  of  his  not  going  into  evidence 
to  rebut  the  Appellant's  case,  to  sustain  the  judgment 
of  the  Zillah  Court. 

The  authorities  cited  were  Baboo  Benee  Suharee  y. 
Bahoo  Hurkishen  Doss  (a),  and  Macjjherson  ^'  On  Civil 
Procedure,"  pp.  255,  271. 

The  judgment  of  their  Lordships  was  pronounced  by 

The  Eight  Hon.  T.  Pemberton  Leigh  : 

In  this  case,  an  action  was  brought  by  the  Appel-     loth  Feb., 

lant  against  the  Eespondent  to  recover  the  alleged        ^^^^' 

balance  of  an  account.     Some  evidence  was  given  on 

the  part  of  the  Plaintiff.     No  evidence  whatever  was 

given  on  the  part  of  the  Defendant ;   and  the  sole 

question  which  their  Lordships  have  to  consider  is 

this,  whether  such  a  case  is  made  out  on  the  part  of 

the  Plainti:ff  as  t-o  call  for  an  answer  on  the  part  of 

{a)  2  Kuapp,  P.  C.  Cases,  255  ;  and  see  Rai  Sri  Kishen  v.  Rai 
Huri  Kishen,  5  Moore's  Ind.  App.  Cases,  432,  and  authorities  col- 
lected at  p.  446. 

VOL.  VI,  L 
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i85o.       the  Defendant,  and,  in  default  of  any  answer  being" 

DwARKA  Dos3  given,  to  entitle  him  to  a  verdict. 

Baboo  The  Appellant  and  Eespondent  are  both  bankers 

JankeeDoss,  ^^  extensive  business  in  India.  The  Appellant  has- 
one  house  of  business  in  Benares^  and  another  in  Cal- 
cutta. The  Respondent  ha«s  a  house  of  business-  in? 
Benares^  and  none  at  Calcutta.  He  has  other  houses  of 
business,  at  PaimCy  Chuprah^  and  various  other  places 
in  India.  The  Benares  firm,  of  the  Bespondent  em- 
ployed the  Calcutta  firm:  of  the  Appellant  as  their 
agents,  and  this  agency  continued  for  a  great  number 
of  years.  The  transactions  were  extremely  extensive^ 
and  it  is  represented  on  the  part  of  the  Eespondent 
that  they  amounted,  as  he  says,  to  ^'  lacs  upon  lacs  of 
rupees."  It  would  be  in  the  ordinary  course  of  such 
business  that  the  account  should  be  regularly  trans- 
mitted in  each  year  by  the  agents  of  the  house  to  the 
principal,  showing  the  transactions  which  had  taken 
place,  and  the  balance  which  resulted  upon  those 
accounts.  And  it  is  reasonable  to  presume  that  that 
which  was  the  ordinary  course  was  pursued  in  this 
ease.  It  is  so  alleged  on  the  part  of  the  Appellant,, 
and  is  nowhere  drstinetly  denied  on  the  paii:  of  the^ 
Eespondent. 

On  the  close  of  the  account  in  the-  year  1849  (thse 
mercantile  year  ending,  as  we  take  it  from  the  papers, 
in  the  month  of  July  or  August\  an  account  was  deli- 
vered by  the  Appellant  to  the  Eespondent  in  respect 
of  the  transactions  between  the  Eespondent's  Benares 
firm  and  the  Appellant's  Calcutta  fi^rm,  on  whieh  a 
Mance  of  between  Es.  18,000  and  Es.  19,000  was 
shown  to  be  due  from-  the  Eespondent  to  the  Appel- 
lant. Payment  of  this  balance  was  demanded  ;  and  it 
is  stated  on  the  part  of  the  Appellant  that  one  item^. 
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constituting  a  portion  of  that  balance,  was  objected        ^^oo. 
to^  an  item  of  Es.   4^800  and  odd.     That  was  an  item  dwarkaDoss 
which  had  not  occurred  in  the   year  to  which  the       baboo 
account  related^  but  two  or  three  years  before,  and  it  ^^^^^^  ^°^^' 
consisted  of  the  value  of  certain  gold  coins  which  had 
been  sent  by  the  Appellant,  or  by  his  firm,  to  the  Ee- 
spondent,  but  which  the  Eespondent  alleged  had  never 
been  received  by  him.. 

This  matter,,  it  is  agreed  on  all  sides,  was  referred 
to  arbitration,  and  an  award  was  made,  as  the  Appel- 
lant alleged,  by  which  that  point  was  decided  in  his 
favour. 

The  Eespondent  persisting  in  a  refusal  to  pay  this 
balance,  on  the  24th  of  December,  1849,  the  plaint  in 
this  suit  was  filed.  The  plaint  alleged  the  facts  which 
I  have  already  stated,  but  it  was  not  until  the  12  th  of 
April,  1850^  that  the  Eespondent  filed  any  answer  to 
that  plaint  The  effect  of  that  answer  is  very  fairly 
stated  in  the  Eesp<^ndent's  case.  He  says,  that  ^'  he 
denies  the  correctness  of  the  Appellant's  claim,  and 
<)laims  a  nonsuit."  In  effect,  he  pleads  what  may  be 
-called  a  general  issue.  ''  He  also  insists  that  the  suit 
was  not  property  bought  at  Benares  ;^^  and  he  makes 
various  other  teclmical  objections.  He  then  '^  alleges 
that  the  Appellant  has  included  in  his  claim  a  sum  of 
Es,  1,500  relating  to  the  Chuprah  agency,  of  which  no 
particulars  are  given."  He  then  states  as  an  objec- 
tion, that  various  other  items  in  respect  of  other 
agencies  are  not  included  in  this  account.  He  ob- 
jects to  the  award  on  the  grounds  of  want  of  notice, 
iind  of  partiality  and  misconduct ;  and  states  that 
'''  the  parcel  in  question  was  never  dispatched  from 
Calcutta,  and  claims  fuller  details  of  the  Appellant's 
-accounts." 

The  agencyj  therefore^  and  the  fact  of  the  ^ubmis- 
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.  1855'        sion  to  arbitration,  are  admitted.     The  regular  trans- 

DwARKA  Doss  mission  of  the  accounts  is  not  denied,  but  he  disputes 

Baboo       ^^0  items   in  these   accounts,   or   alleged  to    be  con- 

jankeeDoss.  Gained  in  these  accounts,   and  he  raises  a  set-off  in 

respect   of   other   transactions,    on   account   of   other 

business  trasacted  with  the  other  firms  of  which  he 

is  a  member. 

On  the  15th  of  May^  1850,  the  Appellant  files  his 
replication,  and  in  that  replication  he  denies  the  Ee- 
spondent's  alleged  set-off.  With  respect  to  the  item 
of  Es.  1,500  for  the  Cliiipxih  agency,  he  says,  that  no 
such  item  is  contained  in  the  account,  and  he  denies 
the  partiality  of  the  arbitrator  which  is  alleged  in  his 
answer.  He  then  says,  that  the  accounts  which  he 
has  transmitted  are  in  the  possession  of  the  Eespon- 
dent.  He  offers  to  produce  his  own  accounts  ;  he 
appeals  to  the  accounts  of  the  Defendant  in  his  books, 
and  he  then  distinctly  calls  the  attention  of  the  Court 
to  this,  that  he  has  not  denied  the  accuracy  of  the 
general  accounts  between  them. 

To  this  replication  the  Eespondent  might,  if  he 
pleased,  have  filed  a  rejoinder.  But  he  did  not  think 
fit  to  adopt  that  course,  and  the  period  within  which 
the  rej  older  ought  to  have  been  filed  having  elapsed, 
on  the  27th  of  June^  1850,  issues  between  the  parties 
were  settled  by  the  Judge.  These  issues  were  as  fol- 
lows : — ''  In  this  suit  Plaintiff  should  produce  the 
day-book  and  journal,  and  show  evidence  to  prove  the 
balance  in  his  favour,  and  also  substantiate  the  award 
of  the  arbitrator  respecting  the  item  of  Es.  4,000 
mentioned  in  the  petition  of  plaint,  and  should  also 
substantiate  the  statement  that  Defendant  admitted 
all  the  items  of  his  claim  with  the  exception  of  the 
item  set  down  as  lost  in  its  passage  by  Ddli.  And 
Defendant  should  refute  the  points  stated  abovCj  and 
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should  prove  tlie  falsity  of  PlaiutifE's  claim."     And  it  is        ^^•^•^• 
ordered  "  that  both  parties  do  file  in  one  week  all  the  dv/akka  Doss 
evidence  for  or  against  the  claim  which  is  the  subject       Baboo 

P     T  V       5  5  JaNKJiE  Doss. 

01  dispute.^' 

IS^ow,  the  Appellant's  books  were  in  Cedent fa^  and 
it  was  impossible  for  him  to  produce  those  books 
within  the  time  limited  by  this  order.  Eiit  on  the 
25th  of  Jul?/,  1850,  he  presented  a  petition  to  the 
Court,  filing  the  award,  which  was  one  of  the  points 
upon  which  evidence  was  to  be  given,  and  stating  that 
he  had  copies  of  several  accounts  for,  I  think,  four, 
ii\ej  or  six  years  between  himself  and  the  Eespon- 
dent,  the  originals  of  which  had  been  delivered  to  the 
Eespondent,  and  that  he  would  file  those  accounts  in 
order  that  they  might  be  examined  by  the  Eespon- 
dent, and  that  as  soon  as  the  books  arrived  at  Cal- 
cutta, those  books  should  be  produced  in  verification 
of  those  accounts. 

On  the  17th  of  August,  1850,  those  books  were 
produced  and  were  filed,  and  the  books  were  handed 
over  to  a  person  of  the  name  of  Kunhja  Lall,  for  the 
purpose  of  examination  and  inspection,  according  to 
the  ordinary  course  of  the  Court.  The  order,  ad- 
dressed to  the  Inspector,  was  in  these  terms : — ^^  You 
are,  therefore,  requested  to  appear  in  Court,  and  in 
the  presence  of  both  parties  or  their  agents,  to  in- 
spect or  compare  Plaintiff's  account  books,  and  file  a 
report  of  the  correctness  or  incorrectness  of  the 
same,"  This  was  to  be  done  in  the  presence  of  both 
parties,  and,  accordingly,  the  Plaintiff's  ageuts  at- 
tended before  the  Inspector.  The  Defendant's  agent 
did  not  think  fit  to  appear  until  an  order  had  been 
made  by  the  Court,  which  was  pronounced  about  a 
week  afterwards,  that  in  default  of  appearance  on  the 
part  of  the  Defendant  the  Inspector  should  proceed 
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1855.  ^  ^y  parte.  Hereupon  the  Defendant's  agent  did  at- 
DwarkaDoss  tend,  and  objected:  and  the  objection  which  he  made 
Baboo  was  this  :  iiot  that  those  books  were  not  the  genuine 
JankeeDoss.  accounts  which  had  been  kept  at  Calcutta,  not  that 
those  books  were  incorrect  in  their  general  state- 
ment ;  on  the  contrary,  tlie  Inspector  reports  that  the 
Defendant's  agent  upon  his  attendance  inspected  those 
accounts,  and  stated  that  they  were  generally  accu- 
rate ;  but  he  alleged,  that  with  respect  to  one  item  in 
these  accounts,  a  parcel  of  sugar,  which  had  been  sold 
live  or  six  years  befoi*e,  he  wished  for  further  ex- 
planation ;  and  that  inasmuch  as  the  earliest  of  those 
accounts  included  a  balance  of  still  earlier  accounts, 
he  wished  those  earlier  accounts  to  be  produced.  The 
Inspector  told  him  that  he  either  could  not  or  did  not 
think  it  was  his  duty  to  comply  with  these  requisi- 
tions ;  but  that  if  any  objections  were  pointed  out, 
either  to  a  particular  item,  or  to  the  general  accuracy 
of  the  accounts,  or  if  anything  was  produced  on  the 
part  of  the  Defendant  showing  that  those  accounts 
•were  defective  by  reason  of  errors  in  the  earlier  ac- 
counts, he  woukl  pay  attention  to  those  objections. 
The  agent  attended  again  on  the  following  day,  and 
repeated  the  same  objections,  and,  upon  those  objec- 
tions being  disallowed,  he  stated  that  he  would  apply 
to  the  Court  for  an  order  giving  directions  as  to  the 
Inspector's  proceedings.  He  took  no  step  whatever 
in  pursuance  of  this  threat,  if  I  may  so  call  it ;  he 
never  attended  again  before  the  Inspector,  and  the  In- 
spector, therefore,  proceeded  ex  f  arte  with  the  exami- 
nation of  those  accounts.  He  made  his  report  on  the 
■5th  of  September,  1850,  and  the  result  of  that  report 
was  this,  that  he  had  fully  investigated  and  examined 
those  accounts,  that  the  accounts  had  been  regularly 
keptj  that  with  two  trilling  cxceptionsj  not  necessary 
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to  be   particularly   adverted    to,  the   accounts  iu  the        ^^^5. 
books   eon'esponded    with    the    accounts    alleged    to   dwarkaDos® 
have   been    delivered    to    the    Eespondent,   and    that       Baboo 
it   was   proved    to  him,    by    the    production    of   va-   ^^^^^^  i^*''^' 
rious  letters  from  the  Eespondent  to  the  Appellant, 
that  those  accounts  so    alleged   to*   have   been    deli- 
vered,  actually  had  been  delivered,  it  being  founds 
of  course,  that  there  was  this  balance,  subject  to   a 
trifling  modification  due  from  the  Respondent   to    the 
Appellant. 

Kow,  the  Inspector's  report  is  evidence,  but  not 
conclusive  evidence,  and  it  is  open  to  the  parties  to 
contradict,  by  evidence  produced  on  the  other  side,, 
the  statements  contained  in  that  report.  No  '^refu- 
tation," however,  (as  it  is  called,)  of  that  report  was 
liled  by  the  Respondent.  But,  on  the  ^th  of  Septem- 
ber^ 1850,  he  presented  a  petition  praying  to  be  at 
liberty  then  to  go  into  evidence  for  the  purpose  of 
refuting  that  report,  and  he  was  told  that  as  long  as 
the  case  remained  open  until  the  record  was  closed ^ 
it  was  perfectly  competent  to-  him  to  go  into  evidence. 
He  had  asked  far  three  weeks.  In  point  of  fact,  at 
least  two  months  elapsed,  before  the  matter  came  on 
for  hearing,  but  not  one  particle  of  evidence  was  pro- 
duced during  that  period  on  the  paii;  of  the  Respon- 
dent in  "  refutation "  (as  he  calls  it)  of  this  report. 
The  other  evidence  produced  by  the  Appellant  in  the 
action  was  this :  He  produced  the  award  which  had 
been  made,  and  he  proved  by  the  examination  of  the 
arbitrator  who  had  made  that  award,  the  submission 
(which  was  not  denied),  and  the  fact  that  he  had 
made  that  award  after  a  careful  examination,  not  only 
of  all  the  documents  in  the  possession  of  the  Appel- 
lant,  but  of  the  letters  and  books-  in  the  possession  oi 


V. 
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Jankee  Doss. 
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iSo5.  ilie  Eespondent,  and  that  ho  came  to  the  conclusion 
DwARKA  1  CSS  that  the  item  of  lis.  4,811  had  been  proper!}"  charged 
Baboo  ^J  ^^^^  Appellant  to  the  Eespondent,  and  that  with 
respect  to  the  item  of  Es.  1,500  that  belonged  to 
another  account,  and  was  not  included  in  the  Benares 
account.  He  proved  further  that  this  award,  of  which 
the  Eespondent  affected  to  knoAV  nothing,  had  been 
actually  signed  in  the  presence  of  the  Eespondent' s 
agent,  that  one  copy  had  been  delivered  to  the  Ap- 
pellant, and  the  other  copy  had  been  delivered  to  a 
person  called  GobimJhir  Doss,  for  the  purpose  of 
being  handed  over  to  the  Eespondent.  The  fact  of 
this  award  being  made,  and  made  under  the  circum- 
stances I  have  stated,  was  confirmed  by  the  evidence 
of  another  person,  a  witness  who  was  present,  and 
who  speaks  to  those  facts.  The  Appellant  w^ent  fur- 
ther into  evidence  for  the  purpose  of  proving  the 
various  admissions  alleged  to  Iiave  been  made  by  the 
Eespondent,  by  which,  as  it  was  stated,  he  had  con- 
sented to  pay  the  balance  of  the  account,  provided 
this  particular  item  of  Es.  4,800  were  deducted. 
Four  or  five  witnesses  were  produced  for  the  purpose 
of  establishing  those  allegations. 

The  evidence  upon  these  admissions  was  dissected 
with  consummate  ability  by  Mr.  Field,  on  be- 
half of  the  Eespondent.  The  Judge  in  the  Zillah 
Court  does  not  appear  to  have  placed  much  reliance 
upon  those  witnesses,  and  the  Judges  of  the  Su- 
perior Court  were  of  opinion  that  considering  the 
usages  and  habits  of  India,  it  was  entirely  incre- 
dible that  such  conversations  could  have  taken  place. 
And  the  experience  of  one  of  their  Lordships,  who 
is  familiar  with  that  country,  confirms  in  that  respect 
the   opinions    of   the    Judges.     But   upon   the    other 
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evidence,  on  the  23rcl  of  November^  1850,  the  Judge        ^^^^• 
of  the  Zillah  Court  pronounced  a   judgment  Avhich  I  dwarka  Doaa 
must  say  entitles  him  to  very  great  credit.     He  exa-       Ba.boo 
mines  the  case  with  the  utmost  care.     He   discusses  *^^^^^^  ^°^^- 
the   principles   upon   which   the  judgment   is  to   be 
founded.     He  gives  his  opinion  as  to  the  weight  to 
be  attributed  to  each  distinct  portion  of  the  evidence, 
and  he    comes  to  the   conclusion,  that  in  the   absence 
of  all  evidence  on  the  part  of  the  Defendant  (who  pro- 
duced no  evidence  whatever),   there  was  sufficient  to 
entitle  the  Plaintiff  to  the  judgment  which  he  claimed. 
And,  accordingly,  judgment  was  pronounced  in  his 
favour  for  the  amount  of  the  debt,  with  costs. 

On  the  30th  of  December^  1850,  the  Eespondent 
presented  a  petition  for  a  review  of  that  judgment, 
and  the  first  paragraph  in  the  petition  for  review 
strongly  confirms  the  view  which  their  Lordships  take 
of  this  case,  namely,  that  the  real  question  between 
the  parties  were  these  and  these  only ;  first,  as  to 
the  accuracy  of  the  two  items  complained  of  in  the 
Plaintiff's  account  of  Es.  1,500  and  Es.  4,800;  and, 
on  the  other  hand,  the  set-off  alleged  on  the  part  of 
the  Defendant,  the  fact  of  the  balance  being  turned  in 
his  favour,  as  he  alleged,  by  various  other  accounts 
subsisting  between  the  parties,  and  which  ought  to  be 
taken  into  consideration  when  they  were  dealing  with 
the  Benares  account.  For  in  that  petition  for  review 
he  states,  "  The  following  was  substantially  the  reply 
which  the  Petitioner  made  to  the  above-named  charge, 
namely,  that  according  to  the  accounts.  Petitioner  has 
large  sums  to  receive  from  Plaintiff  on  account  of 
agencies  in  other  Districts,  and  that  the  present  suit 
cannot  be  brought  against  Petitioner." 

VOL.  yi,  jj; 
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1S55.  That  petition  of  review  was  refused,   and  on  th^ 

dwarkaDoss  31st   of  December  he  presented  a  regular  petition  of 

bTboo  appeal. 
jankkkdoss.  rj^j^g  appeal  came  on  for  hearing  on  the  20th  of 
April^  1852,  and  the  Judges  of  the  Sudder  Court  re- 
versed the  judgment  of  the  Zillah  Court,  and  they 
appear  to  have  proceeded  upon  three  grounds  :  First, 
that  the  accounts  had  not  been  satisfactorily  made 
out.  Secondly,  that  the  award  was  not  sufficiently 
proved,  and  it  was  in  itself  open  to  great  suspicion. 
And,  thirdly,  that  the  evidence  proving  or  affecting 
to  prove  the  admissions  of  the  Eespondent  was  not 
worthy  of  credit. 

On  the  last  of  these  grounds  their  Lordships  are' 
not,  as  I  have  already  intimated,  disposed  to  differ 
from  the  Judges  of  the  Sudder  Court.  But  we  feel 
ourselves  unable  to  agree  v/ith  them  upon  the  other 
two  grounds  of  their  judgment.  It  is  perfectly  true 
that  the  regular  proof  of  books  and  accounts,  requires 
that  the  clerks  who  have  kept  those  accounts,  or 
some  person  competent  to  speak  to  the  facts,  should 
be  called  to  prove  that  they  have  been  regularly  kept^ 
and  to  prove  their  general  accuracy.  But  the  ques- 
tion is,  whether  having  regard  to  the  issue  joined 
between  these  parties,  and  the  facts  which  must 
be  taken  to  have  been  impliedly  admitted  between 
them,  and  to  what  took  place  before  the  Inspector 
when  those  books  were  produced  to  him,  whether^ 
having  regard  to  these  circumstances,  the  necessity 
of  that  strict  proof  was  not  removed,  and  whether  it 
is  possible  for  the  Court  to  hold  that  any  doubt  catt 
exist  as  ta  the  genuineness  of  those  accounts,  or  as  to 
accuracy  of  those  accounts,  excepting  in  the  par- 


V. 

Jankee  Doss. 
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ticulars  to   which  objections   have  been   specifically        1855.^ 
made,  and  which  obiections  had  been  distinctly,  and  dwarka  doss 
in  our  opinion  properly,  overruled.  B^boo 

Now,  their  Lordships  are  of  opinion,  that  what  had 
taken  place  was  abundantly  sufficient  to  remove  the 
objection  on  the  ground  of  the  absence  of  that  strict 
proof.     It  appears  that  witnesses,  to  afford  that  proof, 
had  been  tendered  for  examination,  that  a  commis- 
sion issued  at  Calcutta  for  the  purpose,  and  that  that 
commission  had  been  returned  without  any  evidence 
being  taken  under  it.     It  is  alleged  that  it  happened 
by  mistake.     There  is  no  proof  of  that.     Of  course, 
therefore,  we  do  not  at  all  found  our  judgment  upon 
that.     Eut  having  regard  to  the  fact  that  the  genuine- 
ness of  those  books  was  not  disputed  when  they  were 
offered  to  the  Inspector,   and  that  their  accuracy  was 
not  disputed  b3^  the  Eespondent's  agent,  who  attended 
to   examine    them,   but  that,   on    the   contrary,    their 
general  accuracy  was  admitted ;  that  the  accounts  con- 
tained in  those  books  had  been  for  several  months 
open  to  the  inspection  of  the  Respondent,  with  power 
to  him  to  point  out  any  inaccuracies,  if  any  inaccura- 
cies existed,  and   that  he  had  in  his  own  possession 
means  at  any  moment  of  disproving  the  accuracy  of 
those  books  (if  inaccurate  they  were)  by  the  produc- 
tion of  his  own  accounts,  books,   and  vouchers,   their 
Lordships  are  of  opinion  that  there  was  a  pri7nd  facie 
case  for  the  establishment  of  those  accounts,  and  that 
then  the  only  question  was,    whether  the  particular 
items  objected  to  had  been  made  out  by   the  Appel- 
lant,  and  whether  the  set-off  alleged  on  the  part  of 
the  Respondent  had  been  established. 

IN'ow,  with  respect  to   the  award,  the  Judges  of  the 
Judder  Court  state^  that  it  is  open  to  great  suspicion 
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1855.        on  the  ground  that  the  award  was  not  made  for  more 
DwARKA  Doss  than   twelve  months  after  the   submission   to  arbitra- 
Baboo       tion.     Their  Lordships  cannot  think   that  that  is  a 
jankek  Doss,  g^^ifjicient  grouud  for  doubting  the  fact  of  the  award 
having  been  made.     Some  determination  must  have 
been  come  to  under  the  submission,  which  is  not  de- 
nied ;   and  the  fact  of  that  award  having  been  made 
is  distinctly  sworn  to  by  the  arbitrator  who  made  it, 
and  by  another  witness  who  was  present  upon   the 
occasion  of  its  being  signed. 

Upon  the  whole,  therefore,  their  Lordships  are  of 
opinion,  that  the  judgment  of  the  Sudder  Court  must 
be  reversed,  that  the  judgment  of  the  Zillah  Court 
must  be  re-established,  and  that  the  costs  of  the  pro- 
ceedings in  the  Sudder  Court  must  be  paid  by  the 
Eespondent  to  the  Appellant ;  but  that  considering 
the  great  weight  which  is  to  be  attributed  to  the  judg- 
ment of  the  Sudder  Court,  and  the  doubt  which  un- 
questionably exists  upon  some  parts  of  the  case,  it 
will  not  be  fit  to  award  any  costs  of  the  proceedings 
in  this  Court. 
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Ea.ta  Lelanund  Sing  Baiiadoor     Appellant^ 

AND 

The  Government  of  Bengal     -     Respondent.'^ 

On  appeal  from  the  Court  of  the  Special   Commissioners 
for  the  Districts  of  Calcattci  and  Moorshedahad. 


Government  of  Bengal 


sought 


to 


xN  this  suit  the 

establish   their  right  to   resume   and   assess  with 

venue  certain  Ghatiualbj  lands,  containing  755  heghas^ 


re- 


13th,  14th  <fe 

loth  June, 

1855. 


*  Present:  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward 
Ryan,  the  Right  Hon.  the  Lord  Justice  Turner,  and  the  Right 
Hon.  Sir  John  Patteson. 


By  the 
tenure  of 
GludwaJlij, 
the  lands  are 
held  under  a 
grant  from  the 
ruling  power, 
by  the  per- 
formance of  the  defined  duty  of  the  Ghatwal  guarding  the   Ghats  or 
passes. 

Upon  the  death  of  the  Ghatival  last  seised,  the  lands  descend  entire 
to  a  male  heir,  as  Ghatival . 

Ex})osition  of  the  principles  which  induced  the  Government  to  recog- 
nise the  title  of  the  Zemindars  in  Bengal,  as  landowners,  and  to  make 
the  Settlement  with  them  for  a  permanent  'dimusiljumma. 

Under  the  provisions  of  the  Decennial  Settlement  of  1789,  the  Bengal 
Government,  in  1790,  assessed  the  whole  of  the  Zemindary  of  Khuruck- 
pore,  including  certain  GhafivaUi/  lands,  at  a  fixed  y^tmma.  This  Settle- 
ment was  made  perpetual  in  179(3,  under  Ben.  Reg.  I.,  of  1793,  at  the 
same  fixedy^m/na.  In  1838,  the  Government  set  up  a  claim  to  resume,  for 
the  purpose  of  revenue  assessment,  the  Ghatwally  lands  in  this  Zemin- 
dar y.     Such  claim  dismissed,  by  reason, — 

First.  That  the  (T/ia^?/;(r?/y  lands  were  part  of  the  Zemindary  of  Khu- 
rif.ckpore,  and  weie  included  in  the  Permanent  Settlement  of  the  Zemin- 
dary, and  covered  by  the  Jumma  assessed  on  that  Zemindary  ;  and 

Second.  That  lands  of  Ghatwally  tenure  were  not  liable  to  resump- 
tion under  cl.  4,  sec.  8,  Ben.  Reg.  L,  of  1793,  as  included  in  allowances 
made  to  Zeinindars  for  Taiuiah,  or  police  establishments. 

In  circumstances  respecting  the  enforcement  by  Government  of  their 
claim  to  resume  these  lands,  the  Judicial  Committee,  in  reversing  the 
decree. of  the  Special  Commissioners,  decreed  all  the  costs  incurred  in 
the  proceedings  in  India  and  in  this  Court,  to  be  paid  by  the  Bengal 
Government. 
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1855.        attached  to   Ghat  Foujdar   in    Tiippa  .Dhumsaeen^    in 
Raja        Pergunnah    Gorda^  forming  part  of  the  Zemindary   of 
'^SiNG^'^    Khuruckpore^  situate  in  the  District   of  Bhagidpore^  in 
Bahadooh    Behar^  in  the  possession  of   Toofany  Sing^  as  Ghatwal^ 
on  the  ground  that  they  were  held  as  La-khiraj\  with- 
out   sufficient   title   to    exemption   from    payment   of 
revenue. 

At  the  time  when  this  suit  was  commenced,  Maha 
Raja  Rehmut  Ali  Khan  was  the  Zemindar  in  posses- 
sion of  an  extensive  Zemindary  and  principality  called 
the  Khuruckpore  estates,  within  which  the  lands  in 
question  were  situate,  and  of  which  they  had  always 
formed  part.  Raja  Biddianund  Sing^  since  deceased, 
represented  by  the  present  Appellant,  his  son  and  heir, 
and  one  Bahiath  Sahoo,  became  during  the  progress  of 
the  suit  the  purchasers  at  public  auction  of  that  Zemin- 


dary, 


together  with  the  rights 


of  3£aha  Raja  Rehmut 


Ali  Khan  therein,  and  they  were  subsequently  as  such 
auction  purchasers  made  parties  to  the  suit.  The 
Khuruckpore  estates,  including  the  Raj  and  princi- 
pality, had  descended  through  a  long  line  of  ances- 
tors on  Maha  Raja  Rehmut  Ali  Khan.  The  Zemin- 
dary was  in  the  possession  of  this  family  at  the  time 
of  the  accession  of  the  East  India  Company  to  the 
Dewanny  in.  1765,  and  it  had  been  in  their  possession 
from  a  period  long  anterior  thereto. 

The  origin  and  nature  of  Ghatwal  tenure  is  fully 
stated  and  explained  in  the  judgment.  It  appears  that 
long  before  1765,  the  Zemindars  of  the  Khuruckpore 
estates  had  created  certain  Ghatwally  tenures  for  the 
purpose  of  protecting  their  Zemindary  from  the  at- 
tacks of  mountaineers  and  other  turbulent  people  in 
their  neighbourhood ;  and  those  tenures  embraced  the 
whole  of  the  lands  lying  within  the  village  of  Dhuju- 
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meen^    of   which    the  lands  in   question   had  always        is^o. 
formed  part,  as  well  as  lands  in  other  villages  belong-         Raja 
ing  to    and  also    forming    part  of  the  Khuruckpore  es-       ^sing^^ 
tates.     These    lands,    held   in  GhahvalliJ  tenure,  were     Bahadoor 
apportioned    and  attached   by    the  Zemindar    to  parti-         The 
cular  Ghats ^  or  passes,  including  the  Foujdar  Ghat^  to  oovERifMEKr. 
which  were  apportioned   and   attached,  amongst  other 
lands,    the   755   heghas  of  land  in   question.     At  the 
same  time  persons  were  selected  and  appointed  by  the 
Zemindar  to  perform  the  duties   of  Ghatwals  at  those 
several  Ghats^   and  as   such  to  act  as  the  servants  and 
dependants  of  the  Zemindary  for  the  time  being  ;    and 
among  those    Ghatwals^   the    Zemindar^  from  time   to 
time,  allotted  and  apportioned  the  lands,  which    were 
held  by  them  on   condition   of  their  performing    those 
duties  in  lieu  of  wages,  but  subject  also  to  the  payment 
of  a  fixed  rate  of  rent  to  the   Zemindar  for  and  in  re- 
spect of  the  cultivated    land  allotted  to  them,  and  for 
and  in  respect  of  the   land  which  they  might  there- 
after   bring    into    cultivation.     These  Ghatwals   were 
appointed,    and    their  lands    were    at    the  same   time 
granted  to  them  by  formal  sunuds  and  grants  made 
and  executed  by  the  Zemindars^  who  thereby  reserved 
to  themselves  the  power  of  dimissing  such  Ghatwals, 
and  appointing  others  in  their  stead  as  they  might 
see  fit,  or  if  they  failed  to  perform  efficiently  the  ser- 
vices  required    of    them.     Thus   a    permanent  guard 
was   established   under   the  absolute   control  of   the 
Zemindar    for   the   protection   of  his  Zemindary  and 
the  Ryots^   as  well   as   travellers  and  w^ayfarers,  ac- 
cording to  the  ancient  custom  of  the  country,  and 
which  custom  still  prevails  throughout  those   Districts- 
of   India   in    immediate   proximity   to  the   mountain 
ranges,    as  a  security  against    the    inroads  and  at- 
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^^^^'  tacks  of  the  iiioiintaineers  and  other  turbulent  people 
Eaja  banded  together  for  the  purposes  of  robbery  and 
Sing  plundor. 

Bahadooe  ^\^q  proceedings  out  of  vrhich  this  appeal  arose  were 
The  commenced  in  the  year  1836,  by  the  Sudder  Board  of 
GovERNjfENT.  Bovenue  giving  instructions  to  Mr.  Travers^  the  Spe- 
cial Deputy  Collector  of  the  District  of  Bhagulpore^ 
to  investigate  the  question  of  the  G hat w ally  tenures, 
and  the  right  of  Government  to  revenue  from  the 
lands  held  by  (jrhattvals  in  his  District. 

Mr.  Travers  accordingly  proceeded  to  make  the  in- 
quiry, and,  in  May^  1838,  eleven  suits  were  instituted 
before  him  on  behalf  of  Government  against  different 
Ghatiuah  to  assert  the  Government's  right  to  assess 
the  Ghatwally  lands  in  Tuppa  Dhummeen  with  revenue. 
In  one  of  these  suits,  Too f any  Sing  of  Ghat  Fovjdar 
was  the  Defendant,  and  the  question  there  raised  and 
which  was  the  subject  of  this  appeal,  was  the  right 
of  the  Government  to  attach  and  resume  for  non-pay- 
ment of  revenue  these  755  heghas  of  land.  The  pro- 
ceedings, to  which  T oof  any  Sing  was  a  party,  involved 
the  same  question  as  that  in  the  ten  other  suits,  and 
the  question  with  regard  to  them  was  agreed  to  be 
determined  by  the  result  of  his  suit. 

A  summary  of  the  various  proceedings  before  the 
Collector  and  Special  Commissioners,  and  their  re- 
spective decrees,  will  be  found  in  their  Lordships' 
judgment. 

By  a  final  decree,  dated  the  27th  of  June^  1845, 
made  by  the  Special  Commissioner,  Mr.  Moore,  in 
favour  of  the  Government,  these  lands  were  directed 
to  be  resumed  and  assessed  under  cl.  4,  sec.  8,  Reg. 
I.  of  1793,  as  being  granted  for  police  establish- 
ments. • 


Government. 
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The  present  appeal  was  from  this  decree.  ^^^^- 

"Ra  ta 

At  the  hearing,   two  grounds  were  taken  by  the    lelanund 
Appellant  against  the  Government's  right  of  resump-        ^^^^ 
tion.     First,  that  Gliatwally  lands  were  by  the  nature  v. 

of  their  tenure  held  by,  and  formed  part  of,  the  Zemin-  bengal 
d'ary  of  KJmrucJipore^  and  were  included  in  the  De- 
cennial Settlement  made  between  the  Zeinindar  and 
Government  in  1790,  by  Avhich  the  Zemindar y  of 
Khuruchpore  was  assessed  at  a  fixed  jumma^  which 
Settlement  was  made  permanent  by  Ben.  Eeg.  I.  of 
1793,  and  that  such  Settlement  could  not  now  be  re- 
opened. Second,  that  even  if  these  lands  were  not  in- 
cluded in  the  Permanent  Settlement,  they  were  exempt 
from  resumption  for  taxation  by  the  State,  as  they  had 
been  held  for  sixty  years,  from  the  date  of  the  Com- 
pany's accession  to  the  Dewanny^  without  paying  rent, 
which  operated  as  a  prescriptive  bar  to  the  Govern- 
ment's right  to  resume. 


The  Bengal  Government  relied  upon  their  right 
to  resume  and  assess  these  lands  under  Ben.  Eeg.  I. 
of  1793,  sec.  8,  cl.  4,  and  contended,  that  previously 
to  the  passing  of  that  Eegulation,  respecting  the  Per- 
manent Settlement  of  the  revenue,  the  produce  of 
the  Ghattvally  lands  was  appropriated  by  the  Zemin- 
dar to  the  maintenance  of  the  Tannah^  or  police  esta- 
blishments ;  and  by  that  Eegulation,  in  consequence 
of  the  Government  having  taken  upon  itself  the 
charge  of  maintaining  the  police  of  the  country, 
lands  of  that  tenure  were  made  liable  to  assessment 
of  revenue,  in  addition  to  the  jumma  assessed  on 
the  Zemindary  by  the  Permanent  Settlement,  and 
that  the  jumma  assessed  by  the  Permanent   Settle- 
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ment  on  the  Zemindary  of  KhurucJcpore^  in  fact,  in- 
cluded no  sum  assessed  in  respect  of  the  produce 
appropriated  from  these  lands  to  the  maintenance 
of  the  police  establishments. 

The  authorities  referred  to  on  these  points  were :— ^ 

As  to  the  nature  and  tenure  of  Ghatwally  lands. 
Hurled  Sing  v.  Jorawum  Singh  (a). 

Upon  the  right  of  the  Government  to  resume,  Ben. 
Eegs.  LXXII.,  sec.  31  of  1791,  XLIX.  of  1792, 
sees.  1,  2;  L.  of  1792,  sec.  17;  I.  of  1793,  sec.  8, 
cl.  4  ;  VIII.  of  1793,  sees.  36  &  41 ;  XXII.  of  1793, 
sec.  2  ;  XXIII.  of  1793,  sec.  36  ;  XXVII.  of  1793, 
sec.  5,  cl.  4 ;  XXV.  of  1803,  XXIX.  of  1814,  IL  of 
1819 ;  IX.  of  1825  ;  and  2  Harrington' s  Analysis, 
p.  236. 

And,  that  the  Government's  claim  was  barred  by 
prescription,  Maha  Raja  Dheeraj  Raja  Mahatah  Chund 
Bahadoor  v.  The  Bengal  Government  (^),  Ben.  Eegs., 
II.  of  1805,  sec.  2,  cl.  2,  and  II.  of  1819. 

Mr.   R.  Palmer^  Q.  C,  and  Mr.    Leith,  for  the 
Appellant ;  and 

Mr.    Wigram,  Q.  C,  Mr.  Llogd,   Q.  C,  and  Mr, 
Melvill,  for  the  Bengal  Government. 


At  the  conclusion  of  the  argument,  judgment  was 
25tii  July,    postponed,  and  was  now  delivered  by 

1855. 

The  Eight  Hon.  T.  Pembeeton  Leigh  : 
The   question   to   be   decided  in  this  case  is  the 
validity  of  a  claim  made  by  the  East  India  Company 
to  resume,  for  the  purposes  of  revenue  assessment, 

{a)  6  Ben.  Sud.  Dew.  Kep.  169. 
(J)  4  Moore's  Ind.  App.  Cases,  466. 


Bengal 

Government-, 
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against  the  B^ja  of  KJmruckpore^  755  heghas  of  land,  18^5. 
(between  three  and  four  hundred  acres,)  part  of  his  Eaja 
Zemindary.      Their  Lordships  had  no  doubt,  at  the        si'Jg^^ 

I  hearing  of  the  appeal,  as  to  the  advice  which  it  would  Bahadooh 
be  their  duty  to  tender  to  Her  Majesty;  but  it  was  ^The 
stated  that  there  were  ten  other  suits  which  would  be 
governed  by  the  present  decision,  and  it  was  obvious, 
from  the  nature  of  the  claim,  that  if  it  could  be  main- 
tained, it  might  afltect  a  very  great  extent  of  land 
throughout  the  Provinces  included  in  the  Decennial 
Settlement.  Their  Lordships  were,  therefore,  anxious 
to  explain  fully  the  grounds  of  their  opinion,  and  by 
enabling  parties  to  judge  what  cases  will  or  will  not 
fall  within  their  decision,  to  prevent,  as  far  as  possi- 
ble, further  litigation. 

The  lands  sought  to  be  resumed,  are  of  what  is 
called  Ghatwally  tenure,  and  the  great  question  in  the 
case  is,  whether  lands  of  this  description  are  liable  to 
be  resumed  under  Eegulation  I.  of  1793,  sec.  8,  cl.  4, 
relating  to  Tannah^  or  police  establishments. 

As  the  question  depends  on  the  effect  of  the  Settle- 
ment of  1793,  and  the  changes  which  were  then  in- 
troduced, it  will  be  convenient  to  advert   to  the   state 

j[  of  these  Provinces,  and  the  mode  in  which  they  were^ 
administered  previously  to  that  time.  The  three  Pro- 
vinces of  Bengal^  Behar^  and  Orissa^  were  ceded  by  the 
Mogul  to  the  East  India  Company,  in  the  year  1765. 

At  this  time  the  territorial  division  of  the  country 
was  into  mouzas^  or  villages,  occupied  by  Bi/ots ; 
Pergunnahs^  each  of  which  included  several  villages ; 
and  Zemindaries^  varying  in  extent,  from  a  moderate 
English  estate,  to  Districts  equal  to  or  larger  than 
many  European  principalities.  The  Zemindary  of 
Beerhlwom^  which  immediately  adjoins  Klmruchpore^  m 
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1855.       stated  in  a  document,   dated  in  1786,  to  which  we 
Eaja       shall  have  occasion  to  refer,  to  be  twice  as    large  as 

"^^SiNG^^    the  Kingdom  of  Sardinia,    Khuruckpore  was  probably 

Bahadoor    of  inferior  but  still  of  vast  extent. 

The  Many  of  the  greater  Zemindars^   within  their  re- 

spective Zemindaries,  were  entrusted  with  rights,  and 
charged  with  duties,  which  properly  belonged  to  the 
Government.  They  had  authority  to  collect  from 
the  Ryots  a  certain  portion  of  the  gross  produce  of  the 
lands.  They,  in  many  cases,  imposed  taxes  and 
levied  tolls,  and  they  increased  their  income  by  fees, 
perquisites,  and  similar  ^exactions,  not  wholly  un- 
known to  more  recent  times  and  more  civilised 
nations.  On  the  other  hand,  they  were  bound  to 
maintain  peace  and  order,  and  administer  justice 
within  their  Zeminda7'ies,  and,  for  that  purpose,  they 
had  to  keep  up  Courts  of  civil  and  criminal  justice, 
to  employ  Ka^ees,  Canoongoes^  and  Tannahdars^  or 
a  police  force.  But  while,  as  against  the  Rgots  and 
other  inhabitants  within  their  territories,  many  of  these 
potentates  exercised  almost  regal  authority,  they 
were,  as  against  the  Government,  little  more  than 
stewards  or  administrators.  Their  Zemindaries  were 
granted  to  them  only  from  year  to  year ;  the  amount 
of  their  jumma^  or  yearly  payment  to  Government,  was 
varied,  or  might  be  varied,  annually  ;  it  was  an  arbi- 
trary sum  fixed  by  the  Government  officers,  calcu- 
lated upon  the  gross  produce  of  the  Zemindary  from 
all  sources,  after  making  an  allowance  to  the  Zemin- 
dar for  his  maintenance,  and  for  the  expenses  of  the 
collection  and  of  discharging  the  public  duties  with 
which  he  was  entrusted  by  the  Government.  Amongst 
the  lands  thus  granted  to  the  Zemindars  were  often 
included  lands  which  had  been  appropriated  to  the 
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payment  and  support  of  public  officers  of  the  Zemin-       i^^^. 
darieSj  or   villages   included   in   them.     These   lands       Eaja 
were  called  Chackeran  lands ;  and  it  appears  that  under       s^ng  ^^ 
the  ancient  system  such  lands  were  usually  exempted    Bahadoor 
from  assessment  in  favour  of  the  Zemindar^  though        The 
they  had  no  legal  title  to  exemption.     But  there  was  Gov™fENT. 
another   class   of   lands   called  La-khiraj\   which,   by 
reason  of  a  special  exemption  in  a  royal  grant,  or  by 
having  been  legally  devoted  to  religious  uses,  or  by 
other  means,  had  become  or  Avere  claimed  by  their 
owners  to  be  free  from  Khiraj\  or  assessment  to  the 
Government. 

The  police  of  the  country  was  maintained  by  means 
of  Tannahdars^  or  police  officers,  kept  by  the  Zemin- 
dars^ and  appointed  and  paid  by  them ;  but,  where 
no  other  provision  existed  for  their  maintenance,  the 
expense  was  in  effect  defrayed  by  the  Government, 
either  by  direct  allowances  to  the  Zemindar^  or  by  de- 
duction f vom  his  juinma^  or  by  excluding  from  assess- 
ment, or  assessing  below  their  value,  lands  appro- 
priated to  that  purpose  by  the  Zemindar. 

In  addition  to  the  police  force  thus  kept  by  the 
Zemindar^  at  the  expense  of  the  Government,  and 
which  seems  to  have  been  usually  very  inefficient, 
private  individuals  and  communities  were  accustomed 
to  keep  watchmen  for  the  protection  of  their  persons 
and  property,  under  the  name  of  CJwkeedars^  and  vari- 
ous other  names,  who  were  paid  by  their  employers^ 
and  from  whom  no  allowance  was  made  by  the  Go- 
vernment. 

Besides  the  disorder  which  prevailed  generally 
through  the  Provinces,  particular  Districts  were  ex- 
posed to  ravages  of  a  different  description.  The 
mountain  or  hill  districts  in  India  were  at  this  time 
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inliabited  by  lawless  tribes,  asserting  a  wild  independ- 
ence, often  of  a  different  race  and  different  religion 
from  the  inhabitants  of  the  plains,  who  were  fre- 
quently subjected  to  marauding  expeditions  by  their 
more  warlike  neighbours.  To  prevent  these  incur- 
sions it  was  necessary  to  guard  and  'watch  the  Ghats ^ 
or  mountain  passes,  through  which  these  hostile  de- 
scents were  made ;  and  the  Mahometan  rulers  esta- 
blished a  tenure  called  Ghatwallif'  tenure,  by  which 
lands  were  granted  to  individuals,  often  of  high  rank, 
at  a  low  rent,  or  without  rent,  on  condition  of  their 
performing  these  duties,  and  protecting  and  preserv- 
ing order  in  the  neighbouring  Districts. 

l^othing  could  be  more  deplorable  than  the  state  of 
the  Provinces  under  this  system.  Murder  and  rapine 
were  common  throughout  the  country;  more  than 
half  the  lands  were  waste  and  uncultivated;  and 
neither  the  Et/ots  nor  the  Zemindars  had  any  induce- 
ment to  improve  them,  as  any  increase  in  their  valua 
had  only  the  effect  of  increasing  the  Government  as- 
sessment. 

It  was  considered  by  the  East  India  Company  that 
the  first  step  towards  a  better  system  of  government 
and  the  amelioration  of  the  condition  of  their  subjects 
would  be  to  convert  the  Zemindars  into  landoAvners, 
and  to  fix  a  permanent  annual  jumma^  or  assessment  to 
the  Government,  according  to  the  existing  value,  so 
as  to  leave  to  the  land  proprietors  the  benefit  of  all 
subsequent  improvements. 

Accordingly,  they  determined  to  make  the  assess- 
ment in  the  first  instance  for  a  period  of  ten  years, 
'with  a  view  to  its  being  ultimately  made  permanent. 

In  1789,  the  original  Eules  and  Orders  for  the  De- 
cennial Settlement  of  Behar  were  issued ;  the  Settle- 
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iiient  in   the  other   Provinces  being   issued  in  sub-        i^^^- 
sequent  years.  Raja 

In  1791,  by  Eegulation  LXXII.,  an  amended  Code        ^^^(.' 
of  Ee2:ulations  relative  to  the  Decennial  Settlement    Bahadoor 
of  Bengal^  Beliar^  and  Orissa  was  promulgated.  The 

By  section  1  of  that  Eegulation  it  was  provided,  government. 
that  a  new  settlement  of  the  land  revenue  should  be 
concluded  for  a  period  of  ten  years. 

By  section  2,  it  was  provided,  that  it  should  be  at 
the  same  time  notified  to  the  landowners  with  whom 
the  settlement  might  be  concluded,  that  the  assess- 
ment fixed  by  the  Decennial  Settlement  would  be 
continued  after  the  expiration  of  the  ten  years,  and 
remain  unalterable  for  ever,  provided  such  conti- 
nuance should  meet  the  approbation  of  the  Court  of 
Directors. 

By  section  31,  it  was  ordered,  that  the  allowances 
of  the  Kazees  and  Canoongoes^  heretofore  paid  by  the 
landholders,  as  well  as  any  public  pensions  hitherto 
paid  through  the  landholders,  be  added  to  the  amount 
of  their  jumma^  and  be  in  future  paid  by  the  Collect 
tors  on  the  part  of  Government. 

The  assessment  was  to  be  exclusive  of  all  La-khiraj 
lands,  whether  exempt  from  Khiraj  with  or  without 
authority. 

The  Chackeran  lands,  or  lands  held  by  pubjic  officers 
and  private  servants  in  lieu  of  wages,  were  not  to  be 
excluded,  but  were  to  be  subject  to  assessment  in 
common  with  the  other  lands  in  the  Zemindary^  the 
exemption  which  such  lands  had  previously  enjoyed 
being  thus  destroyed. 

The  landholders  were  declared  responsible  for  the 
peace  of  their  Districts  as  theretofore,  and  were  to  act 
agreeably  to  such  Eegulalions  on  this  head  as  might 
be  thereafter  enacted. 
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Eaja  fair  and  equitable  principles,  with  the  reservation  of 
^^SinJ^^  the  approbation  of  the  Eoard  of  Ee venue,  to  whom 
Bahadoor    he  was  to  report  the  grounds  of  his  decision. 

The  The  Collectors,  in  fixing  the  jumma^  were  to  adopt 

the  following  as  a  general  rule  : — that  the  average 
product  of  the  land  in  common  years  be  taken  as  the 
basis  of  the  Settlement,  and  from  this  deductions  be 
made,  equal  to  the  Malikana  and  Kurcha^  leaving  the 
remainder  as  th.eju?nma  of  Government. 

The  Malikana  is  the  allowance  made  to  the  Zemindar 
for  his  maintenance,  and  the  disbursements  and  out- 
goings allowed  to  him  against  his  receipts  fall  under 
the  term  ''  Kurclia?'' 

At  this  period  Raja  Kaclir  All  was  the  Zemin-* 
dar  of  Khuruckpore.  This  Zemindary  is  situated  in 
the  Zilla  of  Baghidpore^  on  the  frontier  of  the  Pro- 
vince of  Behar^  and  forms  a  considerable  principality, 
including  many  Pergunnahs^  and,  amongst  others,  the 
Pergiinnah  of  Gorda^  in  which  the  lands  in  dispute 
lie.  A  very  large  quantity  of  lands  within  this  Dis- 
trict had  been  granted  by  the  ancestors  of  the  Raja 
on  the  Ghatwally  tenure  before  described.  In  the 
Tuppa  of  Dhiimsaeen^  a  subdivision  of  the  PergimnaJi 
of  Gorda^  no  less  than  thirty-five  villages  were  held 
at  this  time  upon  this  tenure  by  Ghatwals^  and, 
amongst  others,  the  lands  in  question  by  an  ancestor 
of  the  original  Defendant  in  these  proceedings. 

The  extent  and  particulars  of  these  vast  estates, 
and  the  nature  of  the  Ghatwally  tenures,  were  well 
known  to  the  Government  of  Bengal  at  the  time 
when  the  settlement  was  made.  Some  years  before, 
in  consequence  of  disturbances  which  had  taken  place 
in  the  country  during  the  time  of  Kadir  AWs  father, 
the  Government  had  found  it  necessary  to  interfere 
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with  a  military  force,   and  having  displaced  the  then       ^^^ 
Raja  and  restored  tranquility,   had  placed   the  Zemin-        R^ja 
dari/  under  the  charge  of  one  of  their  own  officers,        ^^^^ 
Mr.  Augustus    Cleavland,  who  had  the  management  of    Bahadoor 
it  up  to  the  year  1781,  about  which  time  Kadir  All  (his         The 
father  having  died)  was  put  into  possession  of  the  EaJ-    government. 

It  appears  from  evidence  in  the  cause  (the  report 
of  the  Collector  of  Baghulpor^e^  of  the  19th  of  Novem- 
her  J  1813),  that  Mr.  Cleavland,  during  the  time  that 
he  was  in  charge  of  these  estates,  had  granted  no  less 
than  87,084  heghas  of  land  in  this  and  (we  presume 
from  the  extent)  the  adjoining  District  upon  Ghatwally 
tenure,  in  conformity  with  the  orders  of  Government. 

It  appears  from  other  evidence  (in  Mr.  Sitther- 
land^s  Eeport,  dated  the  8th  of  June,  1819)  that  the 
grants  before  Mr.  Cleavland^s  time  to  the  Ghahvals  re- 
served a  payment  of  two  amias  per  hegha,  as  a  fee  or 
perquisite  to  the  Zemindar ;  that  some  sunuds  were 
granted  unadvisedly  by  Mr.  Cieavland  without  such 
reservation,  but  that  he  afterwards  insisted  on  such 
payment  being  made  to  the  Government  while  he 
was  in  charge  on  behalf  of  the  Government,  and  that 
all  grants  subsequently  made  by  the  Raja  of  Khuruck- 
pore  contained  the  same  reservation. 

In  1789-90  the  jumma  to  be  paid  by  Kadir  ^//was 
to  be  fixed,  with  a  view  to  the  Permanent  Settlement. 
As  might  be  expected,  considering  the  magnitude  of 
the  estate,  it  appears  to  have  undergone  great  consi- 
deration. Every  village  was  enumerated  and  entered 
in  a  register;  the  deductions  and  allowances  to  be 
made  out  of  the  income,  and  the  particulars  of  the 
lands  to  be  excepted  from  the  assessment  (for  some 
lands,  called  NanJcar  lands,  were  excepted),  were  the 
subject  of  correspondence  between  the    Collector  of 
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Raja       at  Fort    William,  and  finally  the  jumma  was  fixed  at 

^^"^^^r^  Es.  65,459.  8a.  lO^p. 

Bahadoor  It  is  beyend  dispute,  and,  indeed,  in  this  case  has 
The  ^cen  fairly  admitted,  that  the  Gkatimlli/  lands  formed 
part  of  the  Zeynindary.  It  is  equally  clear  that  they 
were  included  in,  and  covered  by^  this  assessment. 
Had  they  been  excluded,,  the  accounts  to  show  it  are 
in  the  possession  of  the  Government,  and  might  have 
been  produced ;  but  the  contrary  is  perfectly  clear 
upon  the  evidence,  and  indeed  is  found  as  a  fact  in 
the  cause  by  the  Special  Commissioner^  Mr.  Moore ^ 
in  his  judgment  of  the  17th  of  Mau^  1843. 

Whether  these  lands  Avere  or  were  not  productive 
of  revenue  to  the  Zemindar  at  this  time,  is  not  mate- 
rial ;  though,  if  it  were  important,,  a  careful  examina- 
tion of  the  evidence  has  satisfied  their  Lordships  that 
there  was  some  profit  derived  from  them  by  the  Zemin- 
dar  even  in  money  ;  but,  at  all  events,  he  derived  the 
benefit  arising  from  the  services  of  the  Ghatwals^  and 
enjoyed  the  valuable  right  of  appointing  the  indivi- 
duals, who,  with  the  lands,  were  to  take  upon  them- 
selves the  duties  of  the  office.  It  was  not  the  inten- 
tion of  the  Settlement  that  no  lands  should  be  co- 
vered by  the  jumma  which  did  not  actually  produce 
income,  and,  therefore,  contribute  to  increase  the 
jimuna  at  that  time.  On  the  contrary,  probably  more 
than  half  the  lands  in  the  country  were  waste  and 
unproductive  at  this  period,  and  one  of  the  main 
objects  of  the  Permanent  Settlement  was  to  bring 
them  into  cultivation. 

Thus  matters  continued  up  to  the  year  1792.  The 
Tannahdars^  or  public  police  officers  appointed  by  the 
Zemindars,  had  been  foiuid   verv   inefficient,    and   the 
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Government  had  appointed   officers  of  their  own   to      "  i^^^- 
assist  in  keeping  order,  who  had  concurrent  jurisdic-        Ea.ta 
tion  with  those  named  by  the  Zemindar.     But,  in  the        ^^^  ^ 
year  1792,  the   Government  determined  altogether  to     Bahapoor 
suppress  the  Tannahs^  or  police  establishments,  main-         The 
tained  by  the  landholders,   and  to  take  to    themselves    GovERNWENr. 
exclusively  the  preservation  of  peace  and  the  preven- 
tion of  crime  by  means  of  a  police  force  of  their  own, 
to  be  established  at  convenient  stations  throughout  the 
provinces.     As  the  landholders  were  to  be  relieved 
from  the  expense  to  which  they  were    subject   for  the 
maintenance  of  the  force  now  to  be  suppressed,  it  was 
very  reasonable  that,  where  allowances  for  such  ex- 
penses   had   been  made  by     the   Government,   they 
should  no  longer  be  continued,   and  the   Government, 
therefore,  resolved  to  reserve  the  right  of  discontinuing 
them,  or  (where  lands  had  been  allov/ed  for    the  pur- 
pose) of  resuming  them. 

To  carry  these  arrangements  into  effect,  Eegulations 
XLIX.  and  L.,  of  1792,  were  issued. 

The  preamble  of  Eegulatiou  XLIX.  recites,  in  strong 
language,  the  disorders  which  prevailed,  and  the  utter 
inefficiency  and  frequent  corruption  of  the  Tannahdars 
employed  by  the  landholders. 

Section  1,  provides  that  the  police  of  the  country 
is  in  future  to  be  considered  under  the  exclusive 
charge  of  the  officers  of  the  Government,  who  may 
be  specially  appointed  to  that  trust.  The  landowners 
and  farmers  of  land,  who  keep  up  establishments, 
Tannahdars  and  police  officers,  for  the  preservation  of 
the  peace,  are  accordingly  required  to  discharge  them, 
and  all  landholders  and  farmers  of  land  are  prohibited 
from  entertaining  such  establishments  in  future. 

By  section  2,  landholders  and  farm_ers  are  no  longer 
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1855.  .      to   t)e  held  responsible   for   robberies   committed  on 

Kaja        their  respective  estates.     Provision   is   then  made  for 

"^^S^NG  ^^    the  appointment  of  a  police  force  in  different  stations 

Bakadook    throughout  the  Provinces,   each  under  the  charge  of  a 

The        Darogha  or  superintendent,  and  the  whole  is  subjected 

Go^^ME^NT.  ^o  the  control  of  the  Magistrate. 

It  is  clear  that  the  police  force  here  spoken  of  is 
distinct  from  the  CJiokeedars  and  village  watchmen, 
for  these  persons  are  by  the  12th  section  declared 
subject  to  the  orders  of  the  Darogha^  and  by  the  13th 
section  are  ordered  to  apprehend  and  send  offenders 
to  the  Darogha^  and  afford  every  information  to 
him. 

By  Eegulation  L.  of  the  same  year,  1792,  a  tax  is 
to  be  levied  within  the  District  of  each  police  esta- 
blishment, for  defraying  its  expenses  ;  and  the  17  th 
section,  which  is  very  important,  is  in  these  words  (it 
4s  a  circular  addressed  to  the  magistrate  of  each  dis- 
trict) : — ''  You  will  report  whether  the  landholders 
of  your  District  have  been  allowed  any  deductions  on 
\k\.^\Y  jumma^  or  are  in  the  receipt  of  any  money  al- 
lowances, or  hold  any  lands  either  free  of,  or  at  a  re- 
duced revenue,  for  the  purposes  of  keeping  up  Tan- 
nahdars  or  other  police  officers,  and  also  your  opinion 
whether  the  whole,  or  any,  and  what  part  of  such  de- 
ductions, allowances,  or  produce  of  such  lands  may 
with  equity  be  brought  to  the  public  account,  in 
consideration  of  the  landholders  being  now  prohibited 
from  keeping  up  such  establishment,  and  Govern- 
ment having  taken  upon  itself  the  charge  of  the 
police." 

Nothing  can  be  clearer  than  this — that  the  lands 
referred  to,  are  lands  which  the  Zemindars ^  had  been 
permitted  by  the  Government  to  hold  free  from   reve- 


ON  APPEAL  FROM  THE  EAST  INDIES. 


117 


lino,  or  at  a  reduced  revenue,  for  the  purpose  of  keep-        ^^^5- 
ing  up  Tannahdars ;  not  lands   which   the   Zemindars        R\.ja 
had  permitted  other  persons   to   hold  free   from  rent,         sing' 
or  at  a  reduced  rent,  or  lands  which  such   persons  had    BAfiADooR 
a  right  to  hold  free  from  rent,  or  at  a  reduced  rent ;         The 
and  that  any  lands  which  were  in  the  first  predica-    oavBRNMENT. 
ment  were  to  be  reported  to  the   Government  by  the 
magistrate,  together  with  his   opinion,  whether  it  was 
consistent  with  equity  that  the  whole  or  any  part   of 
the  produce  of  such  land  should  be  brought  to   the 
public  account ;  and  further,  that   this  provision   re- 
lates and  is  confined  to  a  class  of  officers  whom  the 
Zemindar  is  no  longer  permitted  to  keep. 

Though  the  Decennial  Settlement  had  been  made  as 
to  the  several  Provinces  of  Behar^  Bengal^  and  Orissa 
under  different  Eegulations,  and  although  as  to  some 
of  the  estates  the  Settlement  had  not  been  entirely 
concluded  in  1793,  it  was  thought  right  in  that  year 
finally  to  establish  its  permanency,  and  for  this  pur- 
pose the  celebrated  Eegulations  of  1793  were  pub- 
lished. 

They  were  many  in  number,  and  after  declaring 
the  Settlement  to  be  now  permanent,  re-enacted,  with 
some  modifications  with  respect  to  the  three  Pro- 
vinces collectively,  the  provisions  which  had  been 
previously  made  with  respect  to  them  separately. 

The  clause  relating  to  the  resumption  of  allowances 
which  had  been  made  to  the  Zemindars  for  police  esta- 
blishments, is  in  these  words: — '^  Eegulation  1,  sec- 
tion 8,  clause  4.  The  jumma  of  those  Zemindars^  in- 
dependent Talookdars,  and  other  actual  proprietors  of 
land,  which  is  declared  fixed  in  the  foregoing  articles, 
is  to  be  considered  entirely  unconnected  with,  and 
exclusive  of,  any  allowances  which  have  been  made 
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1855.        {q  tliem  in  the  adjustment  of  their  Jiawna,  for  keep- 
Eaja        iug  up  Tannahs,  or  police  establishments,  and  also   of 
gjj^,(5^      the  produce  of  any  lands  which  they   may   have  been 
Bahadoor    permitted  to  appropriate  for  the  same  purpose  ;   and 
The        the  Governor- General  in  Council  reserves  to  himself 
Government,  the  optiou  of  resuming  the  whole   or   part  of  such 
allowances    or  produce   of    such   lands,   according    as 
he  may  think  proper,  in   consequence   of  his   having 
exonerated  the  proprietors   of  land  from  the   charge 
of  keeping  the   peace,  and   appointed   officers   on   the 
part  of  Government  to  superintend  the  police  of  the 
country.       The    Governor-General  in    Council,   how- 
ever, declares,  that  the  allowances  or  produce  of  lands 
which  may    be    resumed  will    be    appropriated   to    no 
other  purpose  but  that   of  defraying   the   expense   of 
the  police ;  and  that  instructions  will  be  sent  to   the 
Collectors    not   to  add   such  allowances,  or  the  pro- 
duce  of  such  lands,  to  the  jiimma   of   the   proprietors 
of  land,  but  to   collect   the   amount  from  them   sepa- 
rately." 

Upon  the  meaning  of  this  clause  the  question  in 
this  cause  depends.  It  is  obvious  that  it  has  refer- 
ence to  the  Police  Eegulation  of  1792,  and  to  the 
allowances  with  respect  to  which  an  inquiry  w^as  di- 
rected to  be  made  in  that  year.  It  is  unnecessary, 
therefore,  here  to  repeat  the  observation  already  made 
as  to  their  effect. 

By  Eegulation  XXIII.  of  1793,  the  same  inquiries 
are  directed  to  be  made  by  the  Collectors  as  had  been 
ordered  to  be  made  by  the  Magistrates  in  1792  ;  but, 
as  the  language  is  not  precisely  the  same,  it  may  be 
as  well  to  state  the  clause  at  length.  It  is  section  36, 
and  is  in  these  words  : — "  The  Collectors  are  to  re- 
port all  allowances  that  ?nay   have  ))rcn    made   to  the 
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proprietors  of  land  for   keeping  up  police  establish-      ^J^^^ 

ments,  either  by  deduction  from  their  jionma,  or  by        Kaja 

.     .  ,  .  PIT       Lelanund 

permitting  them  to  appropriate  the  produce   oi  lauds        sing 

for  that  purpose,  or  in  any  other  mode,   Avhich  may     ^^hadoor 
not  have  been  already  resumed,  with  their  opinion         The 
how  far  the  whole  or  any  portion  of  such  allowances    government. 
can   with   equity   be  resumed  in   consequence  of  the 
proprietors  of  lands  being  exonerated  from  the  charge 
of  keeping  the  peace,  as  declared  in  Eegulation  XXII. 
of  1793  :"  which   Eegulation  had  re-enacted  the  pro- 
visions of  Regulation  XLIX.  of  1792. 

The  same  provision  with  respect  to  Chaclceran  and 
La-ldiiraj  lands  which  had  been  contained  in  the 
Eegulations  of  1789  are  repeated  in  those  of  1793, 
namely,  that  the  Chackeran  lands  should  be  included 
in  the  Settlement,  and  the  La-khiraj  lands  excluded 
from  it. 

Although  both  the  La-hhiraj  lands  and  the  Tannah- 
dary  lands  are  reserved  for  further  inquiry  under  these  ^ 

Eegulations,  there  was  obviously  a  great  distinction 
between  them  with  respect  to  the  period  at  which  the 
decision  relating  to  them  ought  to  be  made. 

The  La-khiraj  lands  were  separate  from  the  Zemin' 
darTj^  and  were  excepted  out  of  the  Settlement.  The 
validity  of  the  exemption  claimed  for  them  depended 
on  the  validity  of  the  grant  under  which  it  was 
claimed.  Yery  many  of  the  grants  were  believed  to 
be  fraudulent ;  but  each  case  was  to  depend  upon  its 
own  circumstances.  The  investigation  of  such  cir- 
cumstances might  occupy  a  long  time,  and  a  disco- 
very of  grounds  of  suspicion  might  take  place  at  any 
period.  As  these  lands  were  not  to  be  included  in 
the  Settlement,  no  great  inconvenience  could  arise 
from  delay. 


120 


CASES    IN    THE    PRIYY    COUNCIL 


1855. 

Eaja 
Lelanund 

Sing 
Bahadooe, 

V. 

The 

Bengal 

Government. 


But  with  respect  to  the  allowances  for  a  police 
force  made  by  the  Government,  whether  in  land  or  in 
money,  the  case  was  quite  different.  They  were  in- 
cluded in  the  Settlement,  and  if  any  additional  charge 
was  to  be  thrown  upon  the  landholder  in  respect  of 
such  allowances,  it  was  necessary  that  it  should  be 
ascertained  as  part  of  the  Settlement,  l^o  difficulty 
in  ascertaining  the  fact  could  possibly  exist.  The 
assessment  had  been  very  recently  made,  and  the 
officers  who  had  made  it  must,  in  every  case,  be  per- 
fectly aware  whether  any  such  allowances  had  or  had 
not  been  made. 

In  pursuance  of  these  Eegulations,  Mr.  Dickenson^ 
the  Collector  of  Bhaghulpore^  was  required  to  report 
whether,  in  the  Settlement  for  Khuruckpore^  any  such 
allowances  had  been  made  ;  and  on  the  29th  of  April., 
1794,  he  makes  his  report  in  the  negative.  His 
words  are  these  (contained  in  a  letter  addressed  to  the 
President  and  Members  of  the  Eoard  of  Eevenue  of 
Fort  William.,  relating  to  this  and  other  Zemindaries)  : 
— ''In  obedience  to  the  36th  Article,  I  have  made 
the  necessary  inquiries,  but  do  not  find  that  any 
allowances,  either  by  deduction  from  their  junDJia,  per- 
mission to  appropriate  the  produce  of  lands,  or  any 
other  mode,  have  been  granted  to  any  proprietor  for 
keeping  up  a  police  establishment." 

This  inquiry  took  place  before  any  permanent 
grant  had  been  made  of  this  Zemindary,  and  with  a 
view  to  such  grant,  ^o  claim  to  resumption  of  lands 
or  to  alteration  of  jumma  was,  or,  upon  the  footing  of 
the  report,  possibly  could  be,  set  up  by  the  Govern- 
ment ;  and  nearly  two  years  afterwards,  namely,  on 
the  25th  of  Januarij.,  179G,  the  Government  made  a 
grant  to  the  Eaja^  of  the   wliole   Zeniindari/  of   Khu- 
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riickpore^  including  the  lauds  in  question,  to  hold  to  ^s^^- 
him  in  perpetuity  at  the  jmnma  assessed  in  1789-90,  Eaja 
namel}',  Es.  65,459.  8a.  10|-p.  ^Sing^^ 

It  is    said  that  Mr.   Dichemon  made    this    report    Bahadoor 
under  a  mistake.     A  mistake  of  what  ?     Not  of  facts,         The 
certainly.     The  existence   and   nature  of  these  Ghat-  government. 
ivally  tenures,  the  extent  to  Avhich   they  prevailed  in 
this  District,  and  the  mode  in  which  they  had  been 
dealt  with   in  making  the  assessment,  must,  from  the 
circumstances    which    have  been  stated,  have     been 
perfectly    familiar  both    to    the  Collector  and    to  the 
Eoard  of  Eevenue, 

33ut  was  he  under  a  mistake  of  law  ?  That  he  con- 
sidered the  Ghahvally  lands  as  not  within  the  mean- 
ing of  the  clause  in  question  is  abundantly  clear,  and 
if  he  was  mistaken  as  to  the  intentions  of  the  Govern- 
ment who  had  framed  it,  a  mistake  so  deeply  affecting 
their  revenues,  and  reaching  to  such  a  great  extent 
of  territory,  must  at  once  have  excited  the  remarks 
and  the  remonstrance  of  the  Revenue  Board ;  but 
they  make  no  objection  to  his  view  of  the  subject, 
and,  accordingly,  the  grant  is  made  on  the  terms 
already  stated  :  the  grantee  holds  under  it,  and  for 
more  than  forty  years  no  attempt  is  made  to  disturb 
it. 

It  would  seem  to  be  very  difficult,  under  such  cir- 
cumstances, to  permit  any  part  of  the  lands  so 
granted  to  be  resumed  on  any  allegation  of  mistake, 
if  there  were  reason  to  suppose  that  any  mistake  has 
been  made. 

Indeed,  by  Eegulation  II.  of  1819,  the  East  India 
Company  formally  ^'  renounce  all  claim  on  the  part  of 
Government  to  additional  revenue  from  lands  which 
were  included  within  the  limits  of  estates  for  which  a 
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Government, 
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1855.        Permanent  Settlement  lias  been  conekided,  at  the   pe- 

Eaja        riod  wlien  such  Settlement  was  so  concluded,   whether 

^SixG  ^^    on   the  plea  of  error   or  fraud,  or  any    pretext  w^hat* 

Bahadooe    ever,    savings    of   course,  mekals    expressly  excluded 

The         from  the  operation  of  the  Settlement." 

But  their  Lordships  ai'e  far  from  thinking  that  there 
was  any  mistake  either  C'U  the  part  of  the  Collector  or 
of  the  Board  of  Bevenue.  All  the  information  which 
their  Lordships  can  obtain  with  respect  to  those  lands 
leads  to  a  diSerent  eouckision. 

In  Mr.  Grants  Analysis  of  the  Finances  of  Bengal^ 
addressed  to  the  Court  of  Directors,  in  the  year  1786^ 
and  printed  in  the  Appendix  to  the  Fifth  Eeport  of 
the  Select  Committee  on  the  Affairs  of  the  East  India 
Company,  p.  268,  the  Zemindar jj  of  Beerhhoom,  is  stated 
to  have  been  conferred  by  Jaffier  Ehau  on  an  Afghan 
or  Patan  tribe,  ''  for  the  political  purpose  of  guarding 
the  frontiers  on  the  west  against  the  incursions  of  the 
barbarous  Hindoos  of  Jharcund^  by  means  of  a  ^var-^ 
like  Mahomedan  peasantry  entertained  as  a  standing 
militia,  with  suitable  territorial  allotments,  under  a 
principal  landholder  ;"  and  Mr.  Grant  afterwards  de- 
scribes the  tenure  ''  as  in  some  respects  corresponding 
with  the  ancient  military  fiefs  of  Europe^  inasmuch  as 
certain  lands  wei'e  held  La-kMraj\  or  exempt  from  the 
payment  of  rent,  and  to  be  applied  solely  to  the 
maintenance  of  troops." 

There  is  no  doubt  that  the  tenures  here  spoken  of 
are  Ghativcdh/  tenures,  though  they  are  not  men- 
tioned by  that  name. 

Beerhhoom  immediatelj^  adjoins  KhiiriicJqjore^  and 
in  1795  some  Ghativallg  lands  were  transferred  from 
Beerhhoom,  to  the  District  of  Bliagnlpore,  in  which  Khu- 
ruckpore   is  situate,  and   in   1797   lands   of  the  same 
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description  were  trausfcrrcd  from  Bhagiilpore  to  Beer-        ^'^^^^ 
hkoom.  Kaja 

In  1813,  a  report  was  made  by  the  Collector  of  '  sixg^ 
Bhagulpore  to  the  Magistrate  of  Beerhhoom^  in  answer  Bahadooe 
to  certain  inquiries  with  respect  to  Gliatwalhj  lands  Thb 
in  i  is  District.  The  Collector  states,  that  the  Ghat-  governj^ekt, 
wally  lands  in  his  DixStrict  are  of  four  kinds  :  First. 
The  lands  already  referred  to  as  granted  by  Mr, 
€leavlamcL  These  he  states  to  have  been  allotted  in 
the  environs  of  the  forests,  at  the  foot  of  certain 
monntains,  which  he  names  in  various  PergiiniiahSj 
and  amongst  others  ''  Pergiianah  KcmJgoIe^  and  in 
some  other  villages  of  the  Khiiruclqjoi^e  estates,  to 
certain  GhaUvals  and  watchmen  in  lieu  of  salaries,  in 
the  proportion  of  the  number  of  watchmen  attending 
the  said  GlwAwah  to  attend  to  and  guard  the  watch 
stations  at  the  passes,  and  to  patrol  the  precincts  of 
the  villages,  thf!,t  no  mountaineers  might  be  able  to 
descend  from  those  passes  of  the  mountains  to  com- 
mit night  attacks,  to  invade  or  assault,  or  to  plunder 
monev  or  cattle,  or  to  create  disturbance."  The  se- 
cond  class  the  report  describes  as,  "  The  Ghatwah 
-attached  to  the  Khuriichpore  estates,  who  pay  a  stipu- 
lated rate  of  rent  for  their  lands  and  villages,  being 
bound  to  protect  and  guard  the  highways,  to  vratch 
the  stations  at  the  passes,  to  prevent  disturbances 
being  created  by  the  mountaineers,  thieves,  and  high- 
wrymen.  They  hold  their  lands  in  virtue  of  sunuds 
granted  by  the  Zemindar  of  KhurucJcpore^  except  soma 
who  have  received  theirs  from  the  former  authori- 
ties." The  report  then  proceeds  to  state,  '^  That 
when  the  Z'imindar^  or  Government  authority,  washes 
to  appoint  a  Ghattoal  to  guard  the  frontiers  of  the 
villages.,  it  is  his  duty  to  ascertain  the  produce  of  tiie 
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1855.       Tillages,  the  quantity  of  GhaUvalhj  lauds  therein,  and 
Eaja       after  deducting  a   certain  rate  in  the   ratio    of    the 

Lelanund    p;aards  with   the  Ghakvah.   in  lieu  oi  wasres,   to  fix  a 

Sing  ^         ^  ^  '  ^     ? 

Bahadoob    certain  rent  to  be  paid  by  the  Ghahvals.''^ 

The  After  mentioning  other  descriptions  of   Ghatwalhj 

Bengal      lands,  he  states  his  opinion,  that  the  Ghahuals  have  no 

Government.  j  ir  7 

right  of  inheritance  or  proprietary  interest  in  their 
lands,  but  hold  right  of  possession  as  long  as  they 
perform  the  terms  and  condicions  of  their  sunuds. 
The  report  then  states,  that  at  the  time  of  the  De- 
cennial Settlement,  the  Ghativals  were  not  treated  as 
independent  Talookdars  ;  that  no  Settlement  w^as  made 
with  them,  but  that  they  were  included  in  the  Settle- 
ment of  the  'Zemindar  of  whom  their  lands  were  held. 

In  1816,  another  report  was  made  by  the  Collector 
of  Bhagulporc^  in  which  it  is  stated,  that  the  Ghatwals 
pay  a  fixed  rent  to  the  Zemindar  of  Khuruckpore^  and 
continue  under  his  control,  direction,  and  subjection, 
while  the  Raja  is  answerable  to  the  Collector  for  the 
rents  of  the  entire  district  of  Khuruckpore, 

With  respect  to  the  Ghatwally  tenures  in  Beerbhoom^ 
it  is  stated  in  a  Regulation  passed  with  respect  to 
them  in  1814  (Eegulation  XXIX.  of  that  year),  that 
the  class  of  persons  called  Ghativals  in  the  District  of 
Beerhhoom^  form  a  peculiar  tenure,  and  that  every 
ground  exists  to  believe,  that  according  to  the  former 
usages  and  constitution  of  the  country,  this  class  of 
persons  are  entitled  to  hold  their  lands,  generation 
after  generation,  in  perpetuity,  subject,  nevertheless, 
to  the  payment  of  a  fixed  and  established  rent  to  the 
Zemindar  of  Beerhhoom^  and  to  the  performance  of  cer- 
tain duties  for  the  maintenance  of  the  public  peace 
and  support  of  the  police . 

This  description  i?  confined  in   terms  to  the  District 
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of  Beerhhoom.,  but  in  the  case  of   Hurlall  Sinrf  v.  Jora-        ^^'^'^■ 
tviin  Sing   (6  Slid.  Dew.  Eep.  170),  wliioli  occiuTod  in        Ra.ta 
1837,  a    question    arose    as    to    the    nature    of    these     '  sing '' 
tenures  generally,  the  poiat   for  decision  being,  \yhe-    Bahadoor 
ther  they  were  divisible  on  the  death  of  a  Ghitiv.il  or         Tife 
descended    to    his    eldest    son.      One    of    the    Jndges  governmVj^t. 
states,  that    these    tenures   are    very    coinmoa  in    the 
Neroiidda  territory    for   the   protection  of   the    G fiats. 
Another    of    the    Judges    seems  to    consider  them  as 
Chackeran  hiiidis'j    and  the  Court  was   of   opinion,  that 
the  lands  being  held  conditionally  on  the  performance 
of  certain  dehaed  duties,  they   v/ere   not   divisible    on 
the  death  of  the  Ghaiwal,  but  descended  to   the   eldest 
son. 

Lands  of  this  description  c  )uld  not  properly  be 
considered  as  lands  of  which  the  Zemindars  had  been 
permitted  by  the  Government  to  appropriate  the  pro- 
duce to  the  maintenance  of  Tiimiuh,  or  police  establisli- 
nients.  They  were  held  by  a  tenure  created  long  be- 
fore the  East  India  CompaLiy  acquired  any  dominion 
over  the  country,  and  though  the  nature  and  extent 
of  the  right  of  the  Gh%twrtls  m  the  Ghitwdlly  villag(\s 
may  be  doubtful,  and  probably  differed  in  different 
Districts  and  in  different  families,  there  clearly  was 
some  ancient  law  or  usage  by  which  these  lands  were 
appropriated  to  reward  the  services  of  Ghativals ;  ser- 
vices which^  although  they  would  include  the  per- 
formance of  duties  of  police,  were  quite  as  much  in 
their  origin  of  a  military  as  a  civil  character,  and 
would  require  the  appointment  of  a  very  diff'erent 
class  of  persons ^froni  ordinary  police  officers. 

We  find  accordingly  that  the  office  of  Ghatwal  m 
this  Zemindarij  was  frequently  held  by  persons  of  high 
rank. 
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I800.  Before  the  date   of    tlie    Kegulations,  and  in  1783, 

"eajT  we  have  a  letter  from  the    Collector  of   Bhanulpore   to 

Lelanund  ij-^g  Rai^i  Kadir    Al?\  iuforminG:  him    that    the    Ranee 

Bahadoop.  ISurhlssuree  (who  from    the    title    must    have  been    a 

Thk  female   of  high  rank)  had    been  dismissed  from  her 

Bengal  office  of  GhaUviil  of  Juninice  Hamana.  which  is  situate 

CrOVERMMENT.       .  ,  '' 

in  the  Khuruckjjore  eb'^ate3,  by  order  of  the  Governor- 
CTeneral  in  Council,  and  intimating  that,  '^  as  the 
office  is  in  your  Highness's  gift,  3^our  Highness  will, 
should  Yon  deem  it  necessary  and  proper,  appoint  a 
-  person  to  the  offi.ce  of  GTmiwal  of  the  said  Pcrgunnah^ 
to  watch  day  and  niglit  at  the  said  Ghat.  '  Should  it 
be  advisable,  your  Highness  may  retain  it  under  yonr 
Highness's  control,  informing  the  Court  of  the  cir- 
onmstaiice.-'  Surely  tlie  lan.'^ua^'e  here  used  in  sneak- 
iwg  of  tlio  Ghatioal  is  little  suited  to  the  appointment 
of  a  police  officer.  It  is  ratiicr  that  which  in  ancient 
times  in  Etujland  might  have  been  addressed  to  a  Lord 
of  the  Marches  with  respect  to  a  chieftain  under  his 
orders.  J 

Agairi,  the  officers  contemplated  by  the  resum-ption.  ^1 
clause,  were  a  class  Avliom  the  landowner  was  in  future 
prohibited  fr^m  keeping.  Was  this  the  case  of  the.  ] 
Ghaiwah'^  ^P^y.  wo  have  a  letter  from  the  Collector 
of  Bhagnlpore  to  the  Raja  of  KJmnickporc^  on  the 
1st  ot'  September^  18G8,  in  v/hich  he  observes,  ^'  as 
the  settlement  of  rent  between  the  watchmen  and 
yourself  rests  with  you,  as  also  does  the  dismissal 
and  transfer  of  the  Ghatwals^  &c.,  as  usual  and  cus- 
tomary on  3^ our  estate,  the  Magistrate  has  no  objec- 
tion to  the  measure  '■  (which  the  Raja  had  proposed 
to  take),  '' nor  is  the  Collector  opposed  to  the  step:" 
and  in  the  reports  of  the  Collectors  to  wliich  we  have 
already  referred,  it  is  stated,  that  it  is  the   j)rovincc  of 
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tiie   Raja   to   appoint  and   dismiss   tlio    Ghalivah    at-         ^''^''^''^• 
taclied   to  tho   Khuruckpore  estates  ;  that  lie  usually,        Raja 
but  not  always,  malces   a   report  to  the   Government     ''4^^ 
^'hen  lie  docs  so,   '^  tliat  the  settlement  rests  with  him.    Bahat-'ook 
and  lie  raises  or  depresses  the  rent/'  The 

T\\Q  appointment  of  GJiatwal  has  been   continued,  governLest, 
'\v  1th  the  assent  of  the  Government,  up  to  the  present 
time. 

Upon  this  review  of  the  evidence,  theii*  I.or<lships 
ai'e  Oi  opinion,  tliat  if  any  attempt  had  br-en  made  in 
1796  to  resume  these  lands  under  the  Eegulation  now 
in  question,  such  attempts  must  have  failed,  and  thaty 
therefore,  there  can  bo  no  ground  for  tlie  claim  now 
set  up  by  tho  Bengal  Government. 

It  may  be  proper  to  notice  the  proceedings  which 
have  ended  i\\  the  judgment  against  which  the  pre- 
►sent  appeal  is  brought. 

It  appears  that  on  the  29th  of  Noveinocr,  1836,  the* 
Government  in  India  ordered  that  if  the  GhativaUy 
lands  were  of  a  nature  to  be  resumed  they  be  sub- 
jected to  resumption. 

The  proceedings  to  be  taken  for  the  purposes  of 
resumption^  and  the  Gourt  or  tribunal  Avldch  is  to 
decide  the  matter,  are  of  a  special  character. 

The  Collector  of  the  District,  or  his  deputy,  enters^ 
on  record,  a  claio-  to  assess  tlie  disputed  lands  ;  notice 
is  given,  to  the  owners  ;  upon  their  answers,  and  upon 
evidence,  the  Collector  who  has  made  the  claim,  or 
one  of  his  deputies,  decides  upon  its  validity,  and  if 
either  party  is  dissatisfied,  there  is  an  appeal  to  a 
Special   Commissioner  appointed  by  the  Government, 

Gn  the  1st  ^  May,  1838,  Mr.  rm^'er.9,  then  Spe- 
cial Deputy  Collector  of  the  Districts  of  BJuujulpore 
and  Movighyr,  entered  tlie    following  claim  ou  the  pai-t: 
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^J^'"^        of  tlio   Government   against    Toofany   Sing^    Ghatwal^ 

Raja        "wlio   was   in  possession   of   the  disputed  lands  in  this 
LEl>A^•u^■D 

Sing  i^^^Q  : 

liATiADooR  u  Q^^^  ^^  ^^^^^^  ^5/3  ^^^^^^^  ^f  Gliativalhj  lands, 
The  situate  on  67/ai(  Foujdar  Tuppa  Dhumsaeen.  As  it  ap- 
GovEUNMEKT.  pBai's  fi'oni  au  examination  of  the  Ghativally  books, 
furnished  by  the  Magistrate  of  this  District,  for  the 
year  1819,  C.  E.,  that  the  lands  in  dispute  have  been 
appropriated  rent-free  by  the  said  Defendant,  as  be- 
longing to  the  said  Ghntwalhj^  and  as  it  is  necessary 
under  Eegulation  IT.  of  1819,  C.  E.,  and  Eegulation 
III.  of  1828,  C.  E.,  to  inquire  into  the  legality  or 
otherwise  of  the  deeds  of  grant,  it  is,  therefore,  or- 
dered, that  this  case  be  numbered  and  placed  upon 
the  file  of  the  Court,  and  that  notice  be  served  upon 
the  Defendant." 

Ft  does  not  very  distinctly  appear  from  this  state- 
ment of  the  claim,,  upon  what  grounds  it  was  intended 
to  be  rested,  but  we  collect  that  it  was  thought  that 
these  lands  were  not  included  in  the  estate  of  Khu- 
ruckpore ;  that  they  belonged  to  the  Ghaiwal ;  and 
that  as  no  Settlement  had  been  made  with  him,  they 
were  still  the  subject  of  settlement,  or,  in  other 
words,  of  assessment. 

The  matter  then  came  upon  some  interlocutory 
proceedings  before  Mr.  Alexan,der^  described  as  Offici- 
ating Special  Deputy  Collector  of  the  Districts  of  Bha- 
gulpore  and  Monghyr^  and  on  the  10th  of  November^ 
1838,  he  made  a  minute  in  part  in  these  terms  : — 
"It  is  consequently  decided  that  these  lands  were 
conditionally  granted  :  but,  firstly,  the  ofiicers  do  not 
,  perform  those  conditions  ;  and,   secondly,  the  Clovern- 

nient  have   no  need  of  their  services ;  besides  which, 
it  is  evident   that  the   said  lands  have  not  undergone 
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any  settlement  up  to  the  present   time,  for  the  settle-        1855. 
ment  was  efected  in  1197,  F.  E.,  while  the  said  lands        ra.ta 
were  set  apart  in  1181,  F.   E.  ;  and   notwithstanding    ■^^s^ng'''' 
that  2  annas  per  hegha  used  to  be  paid  to  the  Zemindar    Bahadoor 
for  certain  lands,    yet,  as   that  cannot   be    considered        The 
rent,    but  a    simple   fee,    in   acknowledgment  of   the  government. 
right  of  the  Zemindar^  the  said  lands  are  consequently 
of  a  nature  to  be  resumed."     It  was  then  ordered,  "that 
the  Defendant  produce  any  document   in  his   posses- 
sion invalidating  the   above-mentioned   circumstances 
within   a  week,    otherwise    judgment  would   go   in 
favour  of  Government,   without  any  plea  in  opposi- 
tion being  taken  into  consideration." 

The  Raja  of  Khuruekpore  was  apparently  supposed 
to  have  nothing  to  do  with  the  question  ;  he  was  not 
made  a  party  to  the  proceedings,  nor  served  with 
notice  of  them  ;  but,  on  the  27th  of  November^  1838, 
he  presented  a  petition,  stating  that  he  was  the 
owner  of  the  land,  and  that  Toofany  Sing  held  under 
a  lease  from  him. 

The  original  Defendant  put  in  hi3  answer,  stating, 
that  he  and  his  ancestors  for  several  generations  had 
held  these  lands  at  a  rent  of  2  annas  per  hegha  from 
the  Raja  of  Khuruekpore^  and  that  lands,  including 
thirty -six  original |villages,  beside  others  subsequently 
added,  were  held  by  the  same  tenure  of  the  Raja. 

A  great  deal  of  evidence  was  gone  into  ;  many  in- 
quiries were  ordered,  in  the  result  of  which,  it  dis- 
tinctly appeared,  that  these  lands  were  part  of  the 
estate  of  Khuruekpore.^  and  had  been  included  in  the 
Settlement  for  that  estate  ;  and,  accordingly,  on  the 
9th  of  December.^  1838,  Mr.  Alexander  pronounced  a 
decision  founded  on  those  proofs,  in    which  he  de- 
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i8^5-        clared  that  the  lands  were  of  the  nature  of    ChacJceran 
Ei^jA       lands  ;  that  they  were  not  of  a  nature  to  be  resumed ; 
^^SiNG  ^^   and  he    ordered  the    claim  of  Government  to   be  dis- 
Bahadoor    missed. 

The  Like  decrees   were    at   the  same   time   pronounced 

Go^ERoiENT.  by  ^^'  Alexander  in  the  ten  other  suits. 

Not  long  after  these  judgments  were  pronounced^ 
judgments  to  which  no  objection  can  be  made,  except 
that  they  ought  to  have  awarded  costs  of  suit  to  those 
who  had  resisted  the  claims  made  against  them,  Mr. 
^feam/^r,  unfortunately  for  all  parties,  altered  his 
opinion,  and  thought  that  although  the  suits  might 
not  be  maintainable,  on  the  grounds  originally  taken, 
they  might  be  supported  under  clause  4,  section  8,  of 
Eegulation  I.  of  1793,  and  he  applied  for  permission 
to  review  his  judgment. 

The  form  of  proceeding  did  not  allow  this  to  be 
done;  and  on  the  31st  of  December^  1839,  the  Go- 
vernment appealed  to  the  Special  Commissioners, 
bringing  forward  the  clause  just  mentioned,  and  also 
insisting  that  the  lands  were  not  included  in  the  Set- 
tlement of  the  Khuruckpore  estate. 

Before  this  appeal  was  heard,  the  interest  of  Maha 
Raja  Rehnut  Ali  Khan^  the  original  opponent  of  the 
Government,  had  been  assigned  to  the  father  of  the 
present  Appellant,  and  he  was  admitted  a  Eespondent 
to  the  appeal  of  the  Government, 

During  the  course  of  these  proceedings,  the  same 
question  had  been  raised  by  the  Government  with 
respect  to  other  Ghahvally  lands  in  other  Pergunnahs 
of  this  Zemindar y  ;  and  on  the  29th  of  May^  1838, 
Mr.  Travers^  in  some  of  these  suits,  decided  in  con- 
formity with  Mr.  Alexander's  decision,  and    dismissed 
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the  claim  of  the  Government,  and,  it  is  said,  that 
these  decisions  were  confirmed  by  the  Special  Com- 
missioner on  appeal. 

Other  suits,  on  the  other  hand,  of  the  same  de- 
scription, came  before  Mr.  Alexander^  who  decided 
them,  not  in  conformity  with  his  first  determination, 
but  according'^to  the  view  which  he  had  subsequently 
taken. 

On  the  21st  of  3Iat/j  1841,  the  appeal  in  the  pre- 
sent suit  came  b'efore  Mr.  Elliott^  Special  Commis- 
sioner, who  reversed  the  decision  of  Mr.  Alexander^ 
stating  as  the  ground  of  his  judgment,  that  it  was 
evident  that  the  GhaUvallij  lands  in  dispute  in  this 
case,  as  well  as  in  the  other  [.Ghatiually  suits,  were 
distinct  and  separate  from  the  Settlement  made  by  the 
Government.  He  established,  therefore,  the  claim  of 
the  Government,  and  ordered  that  all  the  costs  of  the 
suit  should  be  borne  by  the  then  Eespondents. 

The  concurrence  of  another  Special  Commissioner 
was  necessary  to  give  effect  to  this  decision  («),  and  on 
the  27th  of  December^  1842,  the  |case  came  before  Mr. 
D'Oyley, 

Mr.  i>'  Oyley  differed  from  Mr.  Elliott^  and  the  case 
was,  therefore,  remitted  to  Mr.  Moore^  special  Com^- 
missioner  for  Calcutta  and  Moorshedahad. 

That  gentleman  directed  an  inquiry  to  be  made  of 
the  secretary  of  the  Judder  Board,  for  the  purpose  of 
ascertaining  whether  the  Ghatiually  lands  had  been 
excepted  from  the  Settlement  of  the  Khuruclcpore 
estates  or  not ;  and  finding  that  they  had  not  been  so 
excepted,  he  concurred  in  the  opinion  of  Mr.  D'  Oyley ^ 
and  ordered  that  the  appeal  of  the  Government  iu 


1855. 

Eaja 
Lelanund 

Sing 
Bahadoor 

V, 

The 
Bengal 

Government. 


(«;  See  Ben.  Eeg.  III.  of  1828,  Sec.  4,  cl.  6. 
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J^^^  this,    and   the    other   ten  suits   of  the    same  nature, 

Raja  should  be  dismissed. 

LA^uND  rjr^^  Govemmeut  was  still  dissatisfied,  and  on   the 

Bahadoor  19th  of  September,  1843,  they  applied  for  a  review  of 

The  the  judgment. 

[GovEEi^MENT.  "^^^  ^^^^  ^^^^  agalu,  ou  several  occasions,  before 
Mr.  Moore,  who  directed  many  more  inquiries,  the 
result  of  which,  in  the  opinion  of  their  Lordships, 
was  to  confirm  the  decision  at  which  he  had  alreadv 
arrived.  Mr.  Moore,  however,  considered  that  his 
former  judgment  was  erroneous,  and  on  the  9th  of 
July,  1844,  he  reversed  it.  On  the  9th  of  September, 
of  the  same  year,  the  case  came  before  Mr.  Gordon, 
a  Judge  of  the  Sudder  Court,  vested  with  the  powers 
of  a  Special  Commissioner,  under  the  orders  of  Go- 
vernment, who  expressed  his  concurrence  in  that 
decision;  and,  at  last,  on  the  27th  of  June,  1845,  a 
final  judgment  in  favour  of  the  Government  was  pro- 
nounced by  those  gentlemen,  resting  their  decision, 
as  we  understand  it,  on  the  ground  that  these  lands 
were,  in  reality,  lands  granted  for  police  establish- 
ments, and  were  to  be  considered  as  provided  for  in 
clause  4,  section  8,  Eegulation  I.  of  1793. 

From  that  decision  the  present  appeal  is  brought 
to  Her  Majesty  in  Council,  and  it  is  scarcely  neces- 
sary to  say,  that  their  Lordships  must  humbly  report 
to  Her  Majesty  their  opinion  that  the  decision  com- 
plained of  ought  to  be  reversed.  They  have  already 
sufficiently  explained  the  reasons  for  their  opinion, 
namely,  that  these  lands  are  not  properly  within  the 
meaning  of  the  clause  relied  on  by  the  Eespondent, 
that  they  were  a  part  of  the  Zemindary  of  Khuruckpore, 
and  were  included  in  the  Settlement  for  that  Zemin 
dary,  and  covered  by  the  j'umma  assessed  upon  it. 
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If  any   case  should  occur  in  which  lands  of    Ghat-         1855. 
wally  tenure,  though  not,  in  their  Lordships'  opinion,        RajT" 

properly  falling  within  the  meaning  of   the  Eegula-  J^elanund 

tion,  have  nevertheless  been  dealt  with  as  such,   and  Bahadoor 
have  not  been  included  in  the  Settlement  of   1793,         xhe 

such  case  will  have  to  be  decided  upon  its  own  cir-  Bet^tgal 

.  Government. 

cumstances,  and  will  not  be  governed  by  their  Lord- 
ships' present  decision. 

With  respect  to  the  costs  of  the  proceedings  which 
have  taken  place,  their  Lordships  do  not  doubt  that 
the  Bengal  Government,  in  bringing  forward  this  claim, 
have  acted  under  a  sense  of  public  duty,  but  it  is  an 
attempt  to  disturb,  upon  insufficient  grounds,  a  Settle- 
ment which  subsisted  without  dispute  for  above  forty 
years,  during  all  which  time  the  right  to  disturb  it,  if 
it  exists  at  all,  existed  with  as  much  force  as  when 
the  proceedings  were  instituted.  The  claim  has  been 
persisted  in  after  several  decisions  against  the  Go- 
vernment by  their  own  officers  acting  as  Judges  ;  the 
decree  in  their  favour  has  been  finally  obtained  upon 
grounds  diffcerent  from  those  on  which  it  was  ori- 
ginally sought,  and  the  Appellant  has  been  exposed 
to  a  long  and  most  expensive  litigation.  Under  these 
circumstances,  their  Lordships  think  that  they  should 
do  but  imperfect  justice,  if  they  did  not  humbly 
recommend  to  Her  Majesty  that  the  Eespondent 
should  be  ordered  to  repay  to  the  Appellant  all  the 
costs  which  they  have  received  from  him  under  orders 
of  the  Judges  below,  and  should  also  be  ordered  to 
pay  to  him  the  costs  which  he  has  himself  incurred 
in  these  proceedings,  including  the  costs  of  the  pre- 
sent appeal. 
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NussEEWANJEE     Pestonjee     and    )    .       „     , 
others         -  -         -       ..       A  Appellants, 


AND 


Meer  Mynoodeen  Khan  Wullud 

Meer  Sudroodeen  Khan  Baha-  ^  Respondent.'^ 

DOOR  -  -  -  - 


On  appeal  from  the  Sudder  Deivanmj  Adawlut  at 

Bombay. 

XN  this  appeal  the  question  raised  was,  whether  an 
award  of  Mr.  Frere^  the  agent  of  the  Bombay  Govern- 
ment at  Surat^  made  upon  a  submission  to  arbitra- 
tion by  the  Appellants  and  Eespondent,  was  within 
the  provisions  of  the  Bombay  Eegulation,  ]NJ"o.  YTI.  of 
1827,  so  as  to  entitle  it  to  the  force  of  a  decree  of 
Court,  or  had  the  effect  only  of  an  ordinary  award. 
The  Order  of  the  Sudder  Dewanny  Court  appealed 
from,  directed  the  award  to  be  enforced  as  a  decree  of 
Cornet  against  the  A|)pellants. 

^* Present:  The  Bight  Hon.  T,  Pemberton  Leigh,  the  Right 
Hon.  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward 
Pyan,  and  the  Pight  Hon.  Sir  John  Patteson. 


19th  &  20th 
June,  1855. 

In  order  to 
enable  the 
Zillali  Court, 
under  Bom. 

Eeg.  yn.,  of 

1827,  to  give 
an  award  the 
force  of  a 
decree  of 
Court,  the 
deed  of  sub- 
mission to 
arbitration 
must  contain 
all  the  condi- 
tions required 
by  that  Re- 
gulation. 

Section  3, 
clause  I,  of 

Bom.  Peg.  VH.,  of  1827,  enacts,  among  other  things,  that  the  deed  of  re- 
ference must  contain  "the  time  within  which  the  award  is  to  be  given." 
A  deed  of  submission  to  arbitration  contained  no  provision  for  the  time 
when  the  award  was  to  be  made  by  the  arbitrator  :  held  to  be  bad,  and 
an  award  made  under  it,  which  had  been  ordered  to  be  enforced  as  a 
decree  of  Court,  directed  to  be  taken  off  the  file,  as  the  Court  had  no 
jurisdiction  except  upon  the  fulfilment  of  the  requirements  of  the  Ee- 
gulation. 

The  parol  consent  of  the  parties  to  the  deed  of  submission  before  the 
arbitrator  to  waive  such  omission  will  not  cure  the  defect. 
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The  Appellants  were  Parsee  bankers,  residing  at      Jf^^^ 
Surat.     The  Eespondent  was  the  Bukshee  of  Surat,  and  Nussehwa^-- 


JEE 


JEE 


by  virtue  of  his   rank  and  relationship  to   the  Natuah    piston 
of  Sarat,  exempted  from  the  jurisdiction  of  the  Civil  j^j^^,^  ^^^ynoo- 
Courts,   unless  with  the  consent   of  the   Governor  of  been  Khan 

'  WULLUD 

Bomhay  (a),  •  Meer  Sud- 

It  appeared  that  in  the  years  1828  and  1830,  the  ^""-^^ 
Eespondent,  in  consideration  of  advances  made  to  Bahadoor, 
him,  and  for  debts  due  by  his  father,  mortgaged  to 
the  Appellants  and  others,  large  estates  called  the 
Mooglaee  of  Gundavee^  in  the  Kingdom  of  His  High- 
ness the  Gmcozvar  of  Baroda.  On  the  24th  of  April, 
1852,  the  Eespondent  conceiving  that  he  had  grounds 
for  being  relieved  from  these  mortgages,  presented 
three  petitions  to  Mr,  Frere,  the  Government  agent, 
under  whose  authority  he  was  placed  as  a  privileged 
native  of  rank  (being  a  member  of  the  family  of  the 
Natvah  of  Surat),  upon  that  subject ;  and  on  the  27th 
of  that  month,  the  Appellants  and  two  other  persons, 
who  also  held  property  motgaged  to  them  by  the  Ee- 
spondent, at  the  suggestion  of  the  Bomhay  Govern- 
ment agreed  to  refer  the  subject-matter  in  dispute 
to  the  arbitration  of  Mr.  Frere,  and,  accordingly,  they 
executed  the  following  aJdiarnamah,  or  submission  to 

{a)  Bom.  Eeg.  II.  of  1827,  ch.  ii.,  sec.  21,  cl.  2,  confii-ms  tlie 
stipulation  made  in  the  Articles  of  agreement,  dated  the  1  Sth.  of 
May,  1800,  between  the  East  India  Company  and  the  Nawab  of 
Surat,  of  the  exemption  of  the  Naivab,  his  family  and  servants, 
from  the  jurisdiction  of  the  Civil  Courts  ;  and,  by  Bom.  Eeg.  XI. 
of  1827,  ch.  i.,  from  the  Criminal  Courts.  The  Act  of  the  Legis- 
lature of  India,  No.  18  of  1848,  provides  for  the  administration  of 
the  NawaVs  estate,  and  for  certain  privileges  to  his  family.  See, 
In  re  the  Natvah  of  Stir  at,  5  Moore's  Ind.  App.  Cases,  499,  where 
the  principal  sections  of  that  Act  are  set  out. 
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NUSSERWAI^- 
JEE 

Pestonjee 

V. 

Meer  Mtnoo- 
deen  Khan 

WULLUD 

Meee  Sud- 

HOODEEN 

Khan 
Bahadoor. 


arbitration : — ''  We,  Meer  AJchar  Ali  Khan^  Wd.  Meer 
Surefuraj  Ali  Khan^  Nusserwanjee  Pestonjee^  manager 
of  the  firm  of  Pestonjee  Kalahhaee  ;  Cooverhaee^  ma- 
nager of  the  firm  of  Modee  Rustomjee  Hormusjee^ 
who  is  his  widow  ;  and  Baee  Premcoover^  manager  of 
the  firm  of  Shett  Hurgovundass  Nuthoohhaee^  write 
this  (to  wit)  :  Meer  Mynoodeen  Khan^  Wd.  Meer  Sud- 
roodeen  Khan^  in  the  matter  regarding  ns,  the  cre- 
ditors, presented  three  separate  petitions  in  English, 
with  their  Goozerothee  translations,  on  the  24:th  of 
April^  1 852,  the  same  being  attached  at  the  top  of  this 
paper.  In  this  matter,  we  contend,  that  his  claim  is 
altogether  false,  and  the  contents  of  the  petitions  are 
without  grounds.  We,  therefore,  in  conjunction  with 
the  said  Meer  Mynoodeen  Khan^  give  this  aktiarnamah^ 
authority  in  writing,  to  William  Edward  Frere^  SaJieh 
Bahadoor^  agent  of  Surat^  to  investigate  this  dispute, 
so  that  the  said  agent,  after  investigating  the  dis- 
pute consistently  with  justice,  shall  give  his  decision, 
which  shall  be  agreed  to  by  the  parties.  The  parties 
shall  not  appeal  against  it ;  and  should  the  resolu- 
tion of  the  decision  be  consistent  with  the  razee- 
namah^  it  shall  be  agreed  to  by  us,  the  parties." 
This  deed  of  reference  was  signed  by  the  parties,  and 
attested  by  four  witnesses. 

Pursuant  to  this  deed  of  reference,  both  parties  ap- 
peared before  Mr.  Frere.  Evidence  was  adduced,  and 
documents  and  accounts  of  great  length  produced, 
and  counsel  were  heard  for  both  parties  before  the 
arbitrator,  who,  on  the  2nd  of  November^  1852,  made 
his  award,  by  which  he,  in  substance,  decided  that 
the  Appellants  had  been  overpaid  what  was  due  to 
them,  and  awarded  that  the  mortgage  property  should 
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be  restored  to  the  Eespondent,  and  the  balance  due 
from  the  Appellants  respectively  refunded  to  the  Ee- 
spondent. 

Mr.  Frere^  whilst  acting  as  arbitrator,  also  held  the 
office  of  Judge  of  the  Zillah  Court  of  Surat^  in  which 
capacity  he  ordered,  on  the  16th  of  Novemher^  1852, 
the  award  and  deed  of  reference  to  be  filed  in  the 
Zillah  Court  of  Burat^  under  Bom.  Eeg.  YII.  of 
1827  (4 

On  the  16th  of  Novemler^  1852,  the  Appellants 
presented   a   petition  to    the    Zillah  Court,   insisting 

{a)  By  this  Eegulation  it  is  provided  as  follows : — Sec.  1,  cl.  1 . — 
''  Any  such  matter  of  dispute  as  is  cognisable  in  a  Civil  Coui-t,  may, 
for  the  purposes  specified  in  this  Eegulation,  be  referred  by  mutual 
consent  of  the  parties  to  one  or  more  arbitrators,  chosen  in  such 
manner  as  may  be  agreed  on  by  the  said  parties."  Cl.  3. — "  It 
is  clearly  to  be  understood  that  nothing  contained  in  this  Regu- 
lation is  meant  to  prohibit  or  discourage  amicable  adjustments, 
though  made  in  a  way  different  from  that  herein  prescribed,  pro- 
vided that  such  adjustments  shall  not  be  entitled  to  the  considera- 
tion conferred  on  arbitration  awards  by  virtue  of  this  Eegulation." 

Sec.  3,  cl.  1 . — '*  When  the  choice  of  the  arbitrator  or  arbitrators 
has  been  made,  the  parties  shall  execute  a  deed  of  reference,  which 
may  be  upon  unstamped  paper,  showing  the  names  of  the  arbitrator 
or  arbitrators, the  natui'e  and  extent  of  the  matter  referred,  the  date 
of  reference,  the  time  within  which  the  award  is  to  be  given,  the 
signatures  of  the  parties  and  of  two  witnesses,  and  the  consent  of 
the  parties  to  abide  by  the  award,  with  any  conditions  that  may  be 
involved,  such  as  whether  the  decision  of  a  majority  is  to  be  con- 
clusive, whether  an  umpire  is  to  be  appointed,  «&c." 

Sec.  6,  cl.  1. — '*  The  period  limited  for  completion  of  an  award 
may  be  extended  at  the  pleasure  of  the  parties  on  their  expressing 
the  same  and  fixing  a  new  period  in  writing  on  the  deed  of  refer- 
ence or  on  a  paper  attached  to  it,  but  the  written  attestation  of  two 
witnesses  shall  be  necessary,  as  originally  in  the  deed  of  reference." 

Cl.  2. — '^  But  if  an  award  be  not  completed  within  the  period 
either  originally  fixed  in  the  deed  of  reference,  or  afterwards  fixed 
according  to  the  rules  in  the  preceding  clause,  the  arbitration  shall 
YOL.  YI.  R 
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that  the  proceedings  were  irregular  and  contrary  to 
this  EegulatioHj.  on  the  grounds^  first,  that  under  the 
Eegulation  the  Zillah  Judge  couki  not  be  arbitrator  ; 
second,  that  the  Judge  who  made  the  award  could 
not  in  his  capacity   oi  Judge  file  it  in   his  Court ; 

Le  considered  as  cancelled,  and  the  parties  ta  be  in  tlie  same  rela- 
tion as  if  no  sucli  arbitration  bad  existed." 

Sec.  8,  cl.  1. — "  The  arbitration  award,  wbicb  may  be  upon  un- 
stamped paper,  sliall  contain  the  names  of  tbe  parties,  the  date  of 
reference,  the  nature  and  value  of  the  matter  referred,  and  the 
decision  made  ;  it  shall  be  dated  and  signed  by  the  arbitrator,  if 
sole,  otherwise  by  the  majority  which  made  the  award,  and  by 
the  umpire  (if  any)." 

Cl.  3. — '*  The  award  and  deed  of  reference  shall  be  presented 
and  filed  in  the  Zillah  Court,  or  delivered  to  any  Civil  Commis- 
sioner to  bo  forwarded  to  the  Zillah  Coui-t  for  that  purpose,  by 
the  arbitrators  or  parties  or  some  one  of  them,  within  fifteen  (15) 
days  after  the  award  is  made,  and  they  shall  be  accompanied  by 
any  documents  which  the  arbitrators  may  consrider  requisite  to- 
put  on  record." 

Cl.  4. — ''  But  previously  to  the  award  being  so  presented  or 
delivered,  the  arbitrator  or  arbitrators  shall  tender  to  each  party 
a  copy  of  it,  and  the  date  of  tender  shall  be  specified  by  indorse- 
ment on  the  award,  or  if  by  a  party  absenting  himself  the  tender 
cannot  be  made,  the  circumstance  shall  be  noted  on  the  award." 

Cl.  5. — "  When  an  award  appealable  under  section  10,  clause 
1st,  is  fded,  a  written  notification  thereof  in  the  language  of  the 
Zillah,  under  the  signature  of  the  Judge  or  Assistant  Judge,  shall 
be  affixed  to  a  conspicuous  place  in  the  Court  room,  and  shall  re- 
main there  until  the  period  for  appealing  has  expired." 

Sec.  9,  cl.  1. — ''  Awards  made  and  filed  in  conformity  with  the 
provisions  and  forms-  enacted  in  this  Regiilation,  and  final  either 
when  filed  or  by  not  being  appealed  against  under  section  10,. 
shall  have  the  force  of  decrees  and  shall  be  executed  as  such." 

Cl.  2. — ''Arbitration  awards  or  other  adjustments  not  made 
and  delivered  to  be  filed  as  prescribed  in  this  Regulation,  shall 
not  be  entitled  to  any  other  consideration  in  a  Court  than  as  evi- 
dence or  agreements  to  be  adduced  or  proceeded  on  by  ordinary 
*^ourse  of  law." 
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third,  that  the  deed   of  reference  did  not  state  fully       ^^^ 
particulars  of  the  nature  of  the  claim,  nor  the  amount,  Nusserwax- 
nor  the  time  Avithin  which  the  award  was  to  be  made  ;    pestoxjee 
and   fourth,  that    as    the   Eespondent  had    presented  ^^^^^  mynoo- 
three    separate  petitions,   there   ought    to   have   been  deexKhan 

^  ^  ^  .    .  WU1.LUD 

three   separate  deeds  of  reference;   and  the  petition   MicerSud- 
prayed  that  the  Judge  would  not  file   the  award,    or     ^^khan^ 
would  suspend  the  filing  of  it  until    the  Appellants    Bahadoor, 
could    submit    a    petition    to    the    Siidder    Adaivlut, 
This  petition  was  refused  by  the  Court,  and  the  award 
was  accordingly  filed,   but  the  three   petitions  men- 
tioned  in  the    deed  of  reference  were  not   attached 
to  the  award,  or  filed  in  the  Zillah  Court  with  it. 

On  the  19th  of  Novemher^  1852,  the  Eespondent 
applied  to  the  Zillah  Court  for  execution  of  the  award, 
and,  on  the  20th  of  the  same  month,  the  Appellants 
presented  a  petition  to  the  Court,  praying  for  delay  ; 
but  Mr.  Reid^  the  Assistant-Collector  in  charge,  con- 
sidering there  was  no  ground  to  stay  execution,  di- 
rected the  Naxir  to  enforce  execution. 

On  the  24th  of  November^  1852,  the  Appellants 
presented  a  petition  to  the  Sudder  Adawlut  at  Bom- 
hay^  by  which  they  insisted  that  Mr.  Reidh  order  was 
illegal,  on  the  ground  that  it  was  not  allowable  to 
execute  awards  as  decrees,  unless  made  in  conformity 
with  the  Provsions  of  Eeg.  YII.  of  1827,  and  that 
the  deed  of  reference  had  not  been  framed  in  con- 
formity with  sec,  3,  el.  1,  of  that  Eegulation ;  and 
insisting  further,  that  the  award  was  in  excess  of  the 
authority  conferred  on  the  arbitrator,  as  the  Eespon- 
dent's  coheirs  had  not  objected  to  the  mortgages,  and 
the  award  should,  therefore,  have  been  confined  to  his 
sliare  thereof ;  and  insisting    furthci-j  that   the   award 
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was  a  departure  from  some  of  the  questions  referred 
to  the  arbitrator  and  an  evasion  of  others,  and  dealt 
with  questions  which  were  not  intended  to  be  referred 
to  the  arbitrator,  and  prayed  that  the  Court  would 
order  the  Zillah  Court  of  Surat  to  stay  execution  on 
the  award,  and  would  send  for  the  proceedings,  and 
decide  whether  the  award  could  be  legally  executed 
as  a  decree  under  sec.  9,  cl.  1,  of  Eegulation  YII. 
of  1827  ;  and  if  not,  to  cancel  all  the  proceedings  of 
the  Zillah  Court  directed  to  enforce  it. 

On  the  25th  of  Novemher^  1852,  the  Sudder  De- 
wanny  Adawlut  made  an  order,  directing  execution  of 
the  award  to  be  stayed  till  further  order,  upon  giving 
security. 

On  the  22nd  of  December^  1852,  the  Appellants' 
petition  came  on  for  hearing  before  the  Sudder 
Adawlut^  when,  in  addition  to  the  ground  stated  in 
the  petition,  it  was  further  insisted,  on  the  part  of 
the  Appellants,  that  the  award  was  not  within  Eegu- 
lation YII.  of  1827,  on  the  grounds,  first,  that  Mr. 
Frere  being  the  Zillah  Judge  of  Surat^  and  agent  for 
the  Government  there,  was  precluded  from  acting  as 
arbitrator;  and,  secondly,  that  inasmuch  as  by  the 
Act  of  the  Government  of  India^  ISTo.  18,  of  1848, 
the  Eespondent,  who  was  of  the  family  of  the  late 
Naivah  of  Surat^  Avas  exempted  from  any  writ  or 
process,  unless  issued  with  the  consent  of  the  Go- 
vernor in  Council  of  Bombay  first  obtained,  the  award 
was  not  within  the  Eegulation  YII.  of  1827 ;  and 
thirdly,  that  the  Mooglaee  of  Gundavee^  which  was  the 
subject  of  the  mortgage,  was  situate  in  the  territories 
of  the  Guicoivar  of  Baroda  ;  that  neither  the  SuroA 
Court,    nor   the   Sadder  Adaivlut  of   Bombay^     could 
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take  cognizance  of  the  matter  on  any  suit  relating        i^^^. 
thereto.     And   by  an   order  of  that  date,   the  Siidder  Nu.^^er^\n- 
Adaivhit,   (consisting    of  Messrs.    Warden,    Le    Ge/jt,    PestoLee 
and  Grants  ordered  the   award   to   be   taken  off  the  ^• 

PI  a  r\  Meer    Mtnoo- 

nie    01  the    ISurat  Court,   as  not  being  entitled    to   been  Khan 
the  force  of   a  decree  under   that  Eegulation,  and  or-    MbeeSud- 
dered  all  proceedings  consequent    on  it  to  be  quashed,      «oodeen 
and  all    securities    furnished  by    the  parties   to    be    Bahadooe. 
cancelled,   and   any  monies  placed   in    deposit   to   be 
returned.     The   grounds  for  this   decision     were    re- 
corded in  a  minute   of     Mr.   Le    Geift,     Vvdiich,   after 
stating  that  the    matter   sought  for  was   immoveable- 
property,  and  the  rents  arising  therefrom,  (which   had 
been  ruled  in  Case  2,948,  to  be  of  the  nature  of  im- 
moveable property,)   situated  in    territory   beyond  the 
jurisdiction  of  the  Surat  Court,    and  consequently  not 
cognizable  in   that  Court,  and  that    the  award   was 
therefore  not  entitled  to  be  filed  or  allowed  the   force 

of  a  decree  in  that  Court,  proceeded  as  follows  : 

^'  The  next  question  to  determine  is  whether  the  arbi- 
trator's award  should  have  the  force  of  a  decree 
of  Court.  In  order  to  this,  the  matter  of  dispute 
must  be  such  as  is  cognizable  in  a  Civil  Court  ;  the 
deed  of  reference  must  contain  in  some  shape  the 
following  matter,  and  be  framed  according  to  the  fol- 
lowing rules.  It  must  exhibit  the  names  of  the  arbi- 
trators, the  nature  and  extent  of  the  matter  referred, 
the  time  within  which  the  award  is  to  be  given,  the 
signatures  of  the  parties  and  of  two  witnesses,  and 
the  consent  of  the  parties  to  abide  by  the  award  with 
any  conditions  involved.  If  the  ^  time'  be  extended 
during  the  inquiry,  such  extension  must  be  written, 
and  such  writing  authenticated  by  two  witnesses,  and 
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Kussehwax-  the  arbitration  is  cancelled.     The  award   must  contain 

Pestonjee   ^^^^  names  of  the    parties,  the  date   of  reference,   the 

^^-  matter  referred,   and  the  decision   made  ;  it  must  be 

JMeer  Mynoo-  .  '  ^ 

deenKiun   dated  and  signed.     An   award,  as  described,    shall  be 

WULLUD  .  .  .  . 

MeeeSud-  fil^d  in  the  Zillah  Court,  the  parties  having  been  pre- 
^Kn\N^     viously  furnished  with    copies,  and   shall  be  executed 

Ei.HADooii.  as  a  decree.  It  will  be  observed,  that  great  stress  is 
laid  on  the  fixing  of  the  time  within  which  an  award 
is  to  be  made,  and  on  turning  to  the  title  of  the  Ke- 
gulation,  and  the  notes  on  it  of  those  who  framed  it, 
the  reason  is  obvious.  It  is  a  law  for  regulating 
^  Punchayuts^^  the  chief  defect  in  which  Oriental 
mode  of  arbitration,  was  dilatoriness,  and,  therefore, 
in  the  Eegulation,  while  form  is  dispensed  with,  dis- 
patch is  insisted  on  ;  '  the  period  should  be  particu- 
larly specified,'  say  the  framers  of  the  Code,  '  within 
which  the  award  was  to  be  made,  in  order  to  promote 
regularity,  prevent  confusion  and  uncertainty,  and 
diminish  the  power  of  arbitrators  to  betray  and  neg- 
lect their  trust.'  "  The  Court  then,  after  referring  to 
the  deed  of  submission,  proceeded  : — ^'  The  decision  is, 
mutatis  mutandis^  the  same  in  respect  to  Nusserwanjee 
Festonjee.  manager  of  the  firm  of  Pestonjee  Kata- 
hhaec.  It  was  ruled  by  this  Court,  on  the  4th  of  A  u- 
fjust^  1852,  in  the  special  appeal,  '  Moteetat  Samut- 
dass  V.  D ling ur see  Deosee  and  others,'  as  follows  : — ■ 
^  It  will  be  observed,  that  cl.  1,  sec.  21,  Eeg.  II., 
A.  D.  1827,  enumerates,  first,  "  claims  on  immoveable 
property  including  rents,"  and  afterwards,  "claims  on 
moveable  property  ;"  and  cl.  2  provides,  that  in 
order  to  make  a  claim  for  the  first,  viz.,  immoveable 
property  cognizable  Avithin  a  Zillah^    such  immoveable 
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property  shall  be   situated   witliin   that   Zillah^  and  a        i^-^'^- 
Zillah  Court  has,    therefore,   jurisdiction   over  "  com-  Nusserwan- 
plaints  respecting  the  right   of  rents,"  provided   they    pesxoxjee 
are    "  derivable    from    property    situated    within    the  ,^      *;•    ^ 

■L  i  ^  MeER     MYjrOO- 

Zillah  ;"  and  where  such  property  has  been  mortgaged,  ^^^^  Kuan 
a  mortgagee  may  at  any  time,  by  the  institution  ot  a  meer  Sud- 
civil  suit  in  the  Zillah  in  which  the  immoveable  pro-  ^^han^ 
perty  is  situated,  cause  the  mortgaged  property  to  be  Bahadoor, 
applied  to  the  liquidation  of  the  debt ;  and  the  prac- 
tice is  in  such  cases  to  sue  the  mortgagor,  to  oblige 
him  to  settle  the  chiim,  failing  which,  the  property  to 
be  applied  to  the  liquidation  of  the  debt.'  The  mat- 
ter in  the  present  case  under  the  above  ruling,  relates 
to  the  disposal  of  immoveable  property  beyond  the 
jurisdiction  of  the  Court,  and  not,  therefore,  '  cogni- 
zable in  the  Civil  Court.'  The  nature  and  extent  of 
the  references  are  not  defined  in  the  deed  of  reference. 
The  umpire  is  a  person  who  has  to  determine  judi- 
cially the  awards  that  have  and  the  awards  that  have 
not  the  force  of  a  decree,  and  who,  moreover,  is  the 
person  appointed  to  hear  appeals  from  such  awards* 
The  Advocate- General  says,  it  was  by  mutual  consent 
that  '  the  time  within  which  the  award  was  to  be 
given '  was  not  defined ;  if  so,  it  was  by  mutual  con- 
sent, and  not  by  any  fraud  or  inadvertence,  that  the 
deed  of  reference  to  arbitration  was  so  drawn,  as  that 
the  award  on  it  should  never  rise  above  the  level  of 
the  ancient  sluggish  Piinchrcyetnamah^  to  invigorate 
and  reform  which,  specially  as  regards  expedition,  the 
Eegulation  was  enacted ;  and,  considering  that  one  of 
the  parties  is  not  generally  amenable  to  the  Eegula- 
tions,  this  condition  that  the  award  should  not  have 
the  force  of  a  decree  was  a  very  judicious  one  on  the 
part  of  his  antagonists ;  for  no  sooner  did  the  Biiksheey 
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who  now  seeks  to  exercise  the  force  of  the  Court 
against  his  alleged  creditor,  receive  himself  an  order 
from  that  Court  to  refund,  pending  the  present  in- 
quiry, the  money  that  had  been  paid  to  him  wrong- 
fully through  that  Court,  than  he  wrapped  himself  in 
his  privileges  and  demurred  co  its  jurisdiction.  The 
award,  therefore,  is  one  of  those  '  amicable  adjust- 
ments' alluded  to  in  cl.  3,  sec.  1,  of  the  Eegulation, 
the  value  of  which  is  declared  in  cl.  2,  sec,  9,  of 
the  same  Eegulation,  but  it  has  not  the  force  of  a 
decree,  and  should  be  taken  ofi  the  file  of  the 
Surat  Court.  It  only  remains  to  quash  all  the  pro- 
ceedings had  in  the  Siirat  Court  on  the  award,  and 
in  doing  so  the  Court  cannot  refrain  from  express- 
ing its  regret  that  Mr.  Frere  did  not,  before  leav- 
ing Surat  and  delivering  over  charge  of  his  Court 
to  an  oihcer  of  the  Eevenue  Department,  who  cannot 
be  expected  to  know  how  to  conduct  the  duties  of  the 
judicial  office,  either  request  Mr.  Reid  to  refrain,  as 
prescribed  in  the  circular  already  referred  to,  from 
meddling  with  so  important  a  case,  or  give  him  clear 
instructions  how  to  handle  it,  for  by  Mr.  Reid''s  pre- 
cipitance and  w^ant  of  caution  in  executing  tlxe  award 
before  the  expiration  of  ten  days  from  the  date  on 
wdiich  the  award  was  filed  and  considered  a  decree, 
and  that  without  taking  security,  the  Surat  Court 
has  become  involved  in  the  dilemma  of  having  paid 
money  wrongfully  to  a  person  not  generally  amenable 
to  its  jurisdiction,  to  the  injury  of  those  who  are  en- 
titled to  its  protection." 

In  obedience  to  the  judgment  of  the  Sudder  Court, 
the  award  was  taken  off  the  file,  the  Government 
secnrities  placed  in  deposit  by  the  Appellant,  Nusser- 
ivanjee  Festonj'eej  were  restored  to  him,  and  the  money 
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paid  by  the  Appellant,  Cooverhaee^  was  refunded  to 
Ler  by  the  Eespondent. 

On  the  16th  of  March^  1853,  the  Eespondent  pre- 
sented a  petition  to  the  Sadder  Adawlut  of  Bomoay 
for  a  review  of  judgment. 

At  a  proceeding  of  the  Sudder  Court,  on  the  15th 
of  June^  1853,  Mr.  Frere^  the  arbitrator,  having  be- 
come a  Judge  of  that  Court,  the  Court,  consisting  of 
Messrs.  Frere^  Rennington^  and  LarJcins^  on  taking 
the  case  into  consideration,  recorded  that  there  was 
found  on  the  original  proceedings  of  the  arbitra- 
tor, which  had  not  been  filed  in  Court,  the  following 
entry : — ^^  The  arbitrator  then  brings  to  the  par- 
ties' notice,  that  the  reference  to  him  contains  the 
words,  '  having  inquired  into  the  case,  and  in  justice 
to  decide  it,  then  we  are  content.'  That  at  the  time 
the  agreement  was  given  in  he  observed  these  words, 
but  looked  on  them  merely  as  saving  the  parties  in 
case  of  corruption,  but  having  since  heard  that  they 
have  been  quoted  as  showing  a  means  of  escaping 
from  the  arbitrator's  decision  being  held  finally  bind- 
ing, he  requests  to  be  informed,  before  coming  to  a 
decision,  whether  his  decision  was  to  be  held  final  or 
not.  Messrs.  Le  Messurier  and  Howard^  on  the  part 
of  their  principals,  both  declared  the  decision  is  to  be 
held  final,  and  the  above  is  read  over  and  explained 
to  the  parties  themselves." 

On  the  22nd  of  June.,  1843,  the  Court  also  re- 
corded the  following  minute  of  the  arbitrator,  which 
was  read  and  placed  with  the  case  : — '^  With  refer- 
ence to  the  assertion  that  the  omission  in  the  deed 
of  reference  to  specify  the  time  within  which  the 
award  was  to  be  made,  was  not  brought  to  the  Peti- 
tioners' [meaning  the  Appellants']  notice,  I  can  most 
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safely  and  truly  aver  that  it  was  brouglit  to  the  na* 
tiee  of  both  parties  before  tlieii^  counsel  appeared, 
and  omitted  with  their  consent ;  and  with  reference 
to  the  assertion,  that  the  reference  was  irrespective 
of  Eegulation  YII.,  and  grew  out  of  a  political  mat- 
ter, I  can  safely  declare,  that  all  the  reference  made 
on  the  occasion  to  political  affairs  was  my  explaining 
Bahadooe.  to  the  parties,  that  if  they  did  not  agree  to  an  arbi- 
tration I  should  be  obliged  to  recommend  to  Govern- 
ment, that  as  much  of  the  property  was  within  the 
territories  of  His  Highness  tlie  Guicotvar^  they  should 
decide  the  matter  upoii  the  evidence  they  had  before 
them,  if  the  parties  would  produce  no  other,  and 
recommend  their  decision  to  His-  Highness  for  exe- 
cution.'' 

The  Court,  on  the  same  day,  pronounced  their  de- 
cision on  the  petition  for  review,  reversing  the  deci- 
sion of  22nd  December^  1852,  and  ordering  the  award 
to  be  restored  to  the  file  of  the  Siirat  Court ;  the 
material  part  of  this  judgment  was  in  these  terms  : — 
^'  It  is  an  error  to  suppose  that  the  nature  and  ex- 
tent of  the  reference  was  not  fully  befare  the  arbi- 
trator, as  even  the  parties  w^ho  contest  the  award 
admit  that  in  the  petitions  which  headed  the  reference 
it  was  alleged  that  the  mortgages  held  by  them  were 
fraudulent  and  gi'oss  breaches  of  trust,  which  questions 
thus  raised  by  Meer  Mynoodeen  were  undoubtedly  sub- 
mitted to  the  arbitrator  for  decision  by  consent  of 
both  parties,  the  arbitrator  acting  under  Keg.  YII.  of 
1827. 

^'  That  the  nature  and  extent  of  the  reference 
should  be  defined  in  the  deed  of  submission  is  evident 
©nough,  when  it  is  found  that  one  side  are  now  con- 
t^^uding  that  it  was  never  their  intention  to  refer  t^ 
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tlie   arbitrator's    decision  tlie   propriety    of   a   former        1855^ 
aj^ent's  act,  when  once  shown  and  proved  to  be  his,  Nussehwan- 

•  TEE 

bnt  that  the   substantial   question  to  be  decided  was,    pestonjee 
whether    the   officer  in   question  had   sanctioned  the  ^^^^/^^^,^^^, 
mortgages  with   a  full  knowledg-e   of   their  cont<3nts,   dekn  Khan 

^    ^  ••111,  WULLUD 

and  this  b}^  his  own  admission  m  writnig  had   been   meer  Scd- 
established.     The  necessity,  then,  of  having  the   sub-     ^j^^^^"" 
ject  clearly  defined  is  manifest,  for  as  an  award  should   Bahadoor, 
be  consistent  with  the  reference^  and  may  be  objected 
to  if  not  so,  there  will  always  be  a  multitude  of  points 
in  which  it  may  be   suggested  that  an  arbitrator  has 
exceeded  his  authority^  though  nothing  is  so   difficult 
as  to  ascertain  wliat  may  be  an  excess. 

'^  In  the  present  instance,  the  Court  are  at  a  loss  to 
perceive  how  the  arbitrator,  keeping  finality  in  view, 
the  main  object  why  his  services  were  called  into 
requisition,  could  satisfactorily  decide  the  dispute 
without  entertaining  the  point  raised  of  there  having 
been  an  excess  of  authority  on  the  part  of  Mr.  Romer 
and  other  arbitrators, 

"  The  Court,  therefore,  do  not  consider  that  the 
award  was  in  excess  of  the  authority  conferred  upon 
the  arbitrator,  as  contended  for. 

"  It  was  an  error  to  suppose  that  the  Zlllah  Judge 
was  not  a  proper  umpire  ;  but  whether  or  not,  the  ob- 
jection is  not  a  very  material  one,  when  the  power  of 
this  Court  over  the  proceedings  is  considered,  which, 
as  already  exercised  in  this  case,  shows  that  no  preju- 
dice whatever  could  accrue  to  the  parties  by  such  an 
appointment ;  be  it  observed,  moreover,  that  neither 
the  Judge  nor  agent  are  expressly  excluded  by  the 
Eegulation. 

''  In  prescribing  that  a  time  must  be  fixed  for  pro- 
aouncing  the  award,  it  may  be  admitted  that  the  law 
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intended  to  provide  against  procrastination  and  the 
evils  attending  the  old  form  of  Punchayet.  But  the 
Court  are  struck  with  the  force  of  the  observation, 
that  in  placing  no  restriction  of  that  kind  on  the  arbi- 
trator, the  object  of  both  parties  was  to  facilitate,  not 
procrastinate,  his  proceedings,  which  they  severally 
intended  should  be  final.  The  arbitrator,  who  is  now 
sitting  in  Court,  has  satisfied  us  that  the  time  was 
waived  by  consent  of  both  parties. 

'^  The  Court  do  not,  therefore,  consider  the  condi- 
tion as  to  time  imposed  by  the  Eegulation  to  be  of  so 
stringent  a  character  as  could  not  be  waived  by  con- 
sent of  parties,  where  the  object  in  view  was  to  obtain 
a  speedy  decision  in  conformity  with  its  spirit. 

'^  The  Court  find  in  the  deed  of  reference  an  ex- 
press stipulation  that  there  shall  not  be  an  appeal 
from  the  decision  of  the  arbitrator. 

^'  Under  the  above  circumstances,  the  Court  can 
entertain  no  other  belief  than  that  the  award  of  the 
arbitrator  was  sought  for,  in  order  that  the  dispute 
between  the  parties  should  be  finally  adjusted,  and 
not  that  the  award  should  be  merely  available  as  evi- 
dence in  a  civil  suit.  The  provisions  of  cl.  1,  sec.  9, 
Eeg.  VII.,  must  be  held  to  apply  to  the  present 
award,  unless  the  Court  is  prepared  to  let  go  the 
whole  justice  of  the  case. 

'^  In  reversing  the  decision  of  the  22nd  December 
last,  it  may  be  proper  to  remark,  that  one  of  the 
three  Judges,  who  was  a  party  to  the  decision,  only 
concurred  therein  because  he  felt  bound  by  the  deci- 
sion on  Special  appeal,  2,948,  in  which,  however,  he 
did  not  sit,  and  not  because  of  the  technical  objections 
raised  by  the  Petitioners,  Nusserwanjee  Pestonjee  and 
Cooverhace, 
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^^  On  this  point  tlie  Court  record  the  two  following 
observations  : — 

''  The  first  is,  that  Mr.  Frere  has  taken  no  other 
part  in  the  proceedings  than  that  held  in  full  Court. 
Beyond  it,  the  discussion  has  been  carried  on  exclu- 
sively by  the  other  two  Judges,  unaided  by  their  col- 
league, in  his  absence,  and  without  reference  to  him 
on  a  single  point. 

"  The  second  observation  is,  that  should  any  fur- 
ther proceedings  arise  from  the  Court's  present  order, 
the  Judges  feel  at  full  liberty  to  act  in  concert  with 
their  colleague,  and  to  seek  his  opinion  and  advice  in 
disposing  of  any  question  brought  before  them. 

"  The  opinion  of  the  Court,  therefore,  is,  that  the 
order  of  the  Court  of  the  22nd  Decemher^  1852, 
should  be  reversed,  and  it  is  accordingly  annulled  ; 
and  the  award  of  the  2nd  November^  1852,  is  to  be 
restored  to  the  file  of  the  Judder  Adaivlui^  and  matters 
are  to  be  put  in  the  same  position  as  they  occupied 
prior  to  all  motions  made  in  this  Court  since  the 
filing  of  the  award  in  the  Sudder  Adatulut.^^ 

Against  this  decision  the  present  appeal  was 
brought,  and  now  came  on  for  hearing. 

Mr.  Serjeant  Bi/les^  and  Mr.   Ai/rton^  for  the  Ap- 
pellants. 

There  are  several  fatal  objections  to  the  award 
being  made  a  decree  of  Court.  The  chief  one  is, 
that  the  reference  to  arbitration  was  not  made  in  ac- 
cordance with  the  provisions  of  Bom.  Eeg.  YII.  of 
1827.  The  award  is  sought  to  be  made  a  decree  of 
Court  under  this  Eegulation,  similar  to  awards  made 
rules  of  Court  in  England^  under  the  Statutes, 
9th    &    10th  Will    III.,    cap.    15,    and    3rd   &    4th 
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1855.  ^  Will  lY.,  cap.  42,  sees.  39,  40,  41.  It  is,  there- 
fore,  essentially  necessary  that  there  should  have 
been  a  strict  compliance  with  the  requisites  of  that 
Eegulation,  in  order  to  create  a  jurisdiction  in  the 
Zillah  Court,  because  if  those  conditions  have  not 
been  complied  with,  there  is  no  jurisdiction  at  all. 
Kow,  Ave  submit,  that  any  deed  of  reference  which 
is  to  be  made,  ought  to  contain  all  the  matters  re- 
quired by  the  Eegulation,  and  that  the  omission  of 
any  portion  is  fatal  to  the  award  being  made  a  decree 
of  Court.  Section  3,  cl.  1,  enacts,  that  the  nature  and 
extent  of  the  matter  referred,  the  date  of  reference, 
with  ''  the  time  Avithin  which  the  award  is  to  be 
given,"  shall  be  contained  in  the  deed  of  reference  ; 
and  cl.  1  of  sec,  6,  provides  for  extension  of  the  time 
for  making  the  award,  but  stipulates  that  it  must  bo 
done  in  writing,  with  the  attestation  of  two  witnesses, 
as  required  by  the  original  deed  of  reference.  It  can- 
not, therefore,  be  said,  that  the  insertion  of  the  time 
in  the  deed  of  submission  is  merely  directory,  it  is 
clearly  mandatory ;  the  necessity  of  two  witnesses 
required  by  tlicse  sections  is  conclusive  upon  that 
point.  Ildre  the  deed  of  submission  to  arbitration 
entirely  omits  any  mention  of  a  time  within  which 
the  award  is  to  be  made.  That  is  fatal  by  this  Eegu- 
lation, as  well  as  by  the  principles  of  English  law  ;  for 
it  is  an  admitted  principle  that  there  must  be  in  every 
case  a  certain  day  appointed  on  or  before  which  the 
arbitrator  is  to  niake  his  award,  and  if  it  be  not  men- 
tioned it  is  void,  Watson  "'  On  Arbitration,"  p.  14  (a). 
The  fixing  of  the  time  was  the  very  object  of  passing 
this  Eegulation  :  as-  the  Court  below  truly  says,  it  Avas 
to  prevent   the  procrastination   under  the  Funchayct 


{a)  2nd  Edit, 
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system.  The  judgment  of  the  Court  below  however 
states,  that  the  omission  in  the  award  was  waived  by 
consent  of  the  parties,  and  that  such  waiving  rendered 
the  award  ^alid  :  this  was  ckmrly  wrong  in  law,  as  the 
Court  had  not  power  to  make  a  parol  submission  to 
an  award  a  rule  of  Court,  Ansell  v.  Evans  {a).  An- 
other technical  objection  is,  that  the  three  petitions 
referred  to  in  the  award  were  not  filed  with  the  award 
in  the  Zillah  Court,  as  required  by  sec.  8,  cl.  3,  of  this 
Eeguktion.  NotJiing  can  be  more  improper  than  the 
manner  in  which  these  proceedings  were  carried  on, 
Mr.  Frere  was  the  Government  agent  at  Sii7^at^  and 
also  the  arbitrator ;  he  afterwards  becomes,  first  a 
Judge  of  the  Zillah  Court,  and  afterwards  of  the 
Sudder  Adawlut,  and  seeks  to  make  his  award  a  rule 
of  the  Court  of  which  he  bad  become  a  Judge,  and 
the  Court  below  has  actually  interpreted  the  written 
submission  to  arbitration  by  oral  explanations  com- 
municated to  the  Court  by  Mr.  Frere.  If  the  objec- 
tions we  have  urged  are  not  fatal,  then  we  contend 
that  the  award  is,  on  the  face  of  it,  bad,  as  the  arbi- 
trator has  awarded  upon  matters  not  referred  to  him, 
and  directed  certain  acts  to  be  done  til  Ira  vires  the 
reference,  and  has  not  made  the  award  final,  and  we 
insist  that  it  ought  not  to  have  been  executed  as  a 
decree  of  Court,  Boiues  v.  Feme  (b)^  Turner  v.  Tur- 
ner (c),  Wilkinson  v.  Faz/e  (f/),  Ross  v.  Boards  (e). 

Mr.  Wi[/ra7n^  Q.   C,  and  Mr.  Le  Messurier,  for 
the  Eespondent. 

[Their  Lordships  directed  the  argument  to  be  con- 
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(a)  7  Term.  1. 
(r)  3  Riiss.  494. 
(^)  8  Add.  &  Ell, 


(b)  4  Myl.  &  Or.  150. 
(d)   1  Hare,  276, 
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fined  to  the  two  technical  points  raised   by  the  Appel- 
lants.] 

First,  we  submit,  that  the  omission  to  specify  in 
the  deed  of  reference  the  time  within  which  the 
award  was  to  be  made,  did  not  prejudice  the  validity 
of  the  award,  both  parties  having  consented  before 
the  arbitrator  to  waive  the  specification  of  time  ;  and 
having  raised  no  objection  on  that  ground  until  after 
the  award  had  been  actually  made,  the  award  cannot 
now  be  questioned  on  such  a  ground.  It  is  similar  to 
enlargement  of  time  by  an  arbitrator,  without  suffi- 
cient compliance  with  certain  directions  in  the  award, 
but  which  the  parties  by  consent  agree  to,  and  which 
has  been  held  to  be  valid,  IlaUett  v.  Ilalleit  {ci\  Leg- 
gettY.  F inlay  (Jj).  It  is  true  that  there  is  no  men- 
tion in  the  submission  of  the  time  when  the  award 
is  to  be  made,  but  it  is  no  less  a  good  award  for 
the  purpose  of  Bom.  Eeg.  YII.  of  1827.  Indeed,  it 
is  not  contended  that  it  is  invalid  as  an  award,  only 
as  being  incapable  of  being  made  the  subject  of  a 
decree  of  Court  by  Eeg.  YII.  of  1827.  The  object 
of  this  Eegulation  is  twofold  :  first  to  give  the  effect 
of  a  decree  to  an  award  when  made  ;  and  secondly, 
it  is  intended  to  protect  the  parties  while  the  refer- 
ence is  going  on.  In  the  case  of  a  common  award  it 
was  competent  for  a  party  to  break  off  pending  the 
arbitration.  Clause  1,  sec.  3,  must  be  construed  by 
section  7,  which  shows  that  the  mention  of  the  time  in 
the  deed  of  submission  is  only  necessary  when  a  suit 
had  been  instituted,  that  it  might  be  suspended  until 
the  reference  terminated.  The  award  in  this  case  w^as 
fully  authorised  by  the  deed  of  reference,  and  was 
final  within  the  meaning  of  section  9,  cl.  1.  The 
{a,   5  Mee.  &  ^Ycls.  25.  Q>)  6  Bing.  255. 
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deed  of  reference  says  the  party  shall  not  appeal, 
which  clearly  contemplates  a  final  award,  and  the 
same  ought  to  have  been  executed  as  a  decree.  The 
objection  that  the  petitions  were  not  attached  to  the 
award  when  filed  is  of  no  value ;  it  is  sufficient  that 
at  the  time  of  the  reference  they  were  attached  to 
the  deed.  The  circumstance  of  Mr.  Frere  being  the 
Zillah  Judge  and  agent  at  Surat^  did  not  preclude 
him  from  undertaking  the  reference,  and  acting  as 
arbitrator,  more  especially  as  by  the  terms  of  the  re- 
ference any  appeal  against  the  award  was  excluded. 
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The  judgment  of  their  Lordships  was  delivered  by 

Sir  John  Patteson  : 

This  case  comes  before  their  Lordships  under  a 
Eegulation  in  India^  ISTo.  YII.  of  1827,  and  the  ques- 
tion is,  whether  or  not  the  submission  and  the  award 
are  within  the  terms  of  that  Eegulation. 

The  objections  that  have  been  taken  are  of  a  tech- 
nical nature.  The-  first  is,  that  no  time  is  specified 
in  the  deed  of  submission  (which  it  is  said  is  re- 
quired by  that  Eegulation),  within  which  the  award 
should  be  made,  and  that  the  omission  of  the  time 
prevents  the  award  from  being  entitled  to  be  enforced 
as  a  decree  of  the  Zillah  Court,  according  to  the  Ee- 
gulation itself ;  and  the  second  objection  is,  that 
there  was  an  omission  in  the  deed  of  submission  as 
to  the  nature  and  extent  of  the  subject-matters  re- 
ferred to  arbitration,  which,  however,  was  not  the 
case  with  the  original  deed^  because  the  petitions  on 
which  the  submission  went,  were  stated  to  have  been 
attached  to  the  original  deed,  and  those  petitions  form- 
ing part  of  the  deed,  though  they  were  not  filed  in 
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the  Zillah  Court  with  the  deed  itself  and  the  award, 
so  as  to  enable  that  Court  to  proceed  as  upon  a  de- 
cree of  their  Court.  There  were  other  objections  as 
to  whether  the  award  was  final  or  not. 

Their  Lordships  have  been  very  much  struck  with 
the  first  and  second  objections  which  were  taken,  as 
to  whether  or  not  the  case  really  comes  within  the 
Eegulation  of  1827,  and  it  is  upon  those  objections 
that  they  propose  to  advise  Her  Majesty. 

Now,  Eegulation  YII.  of  1827  recites,  ^-That  it 
is  advisable  for  the  easy  and  amicable  settlement  of 
disputes  of  a  civil  nature,  that  the  parties  should 
have  the  means  of  adjusting  them  by  arbitration,  with- 
out being  obliged  to  resort  to  a  Court  of  Law,  and 
that  an  award  duly  pronounced  should  have  the  force 
of  a  decree  of  the  Court."  It  is  very  likely  |^tha'"  this 
Eegulation  may  have  been  enacted  by  the  Legislature 
in  India,  with  some  reference  to  the  Act  of  Parlia- 
ment in  this  country,  the  9th  &  10th  Will  III., 
cap.  15,  by  which  submissions  to  arbitration  were 
authorised  to  be  made  rules  of  Court,  and  enforced 
by  process  of  contempt  of  Court,  as  if  it  were  a  pro- 
ceeding actually  in  Court ;  it  is  very  possible  that 
that  was  so,  but  the  difference  between  the  law  in 
England  and  the  law  in  India,  in  that  respect,  is  very 
marked,  because,  by  the  9th  &  10th  Will.  III.,  cap.  15, 
all  that  is  enacted  is,  that  if  parties  choose  to  submit 
their  differences  to  arbitration,  they  may  insert  in 
the  submission  the  agreement  between  them,  that  the 
submission  may  be  made  a  rule  of  any  of  His  Ma- 
jesty's Courts  of  Eecord,  upon  an  affidavit  made  by 
the  witnesses  to  the  submission,  that  there  is  such  a 
clause  ;  but  there  is  no  mention  made  in  the  Statute 
of    Will  III.  with  respect   to  what  the  submission 
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itself  shall  contain  ;  it  is  left  entirely  to  the  parties 
themselves  to  put  into  the  submission  anything  they 
think  fit.  Tiierefore,  the  cases  which  have  been  cited 
upon  that  subject,  with  respect  to  the  enlargement  of 
time  by  consent,  although  not  in  the  very  terms  in 
the  deed  of  submission,  are  really  beside  the  question 
which  their  Lordships  have  now  to  consider.  No 
question  arose  in  those  cases^  as  to  whether  or  not 
the  deed  of  submission  could  be  made  a  rule  of 
€ourt ;  the  only  questions  were,  whether  the  terms  of 
the  deed  of  submission,  such  as  they  were,  had  been 
complied  with,  so  as  to  make  the  award  a  sufficient 
one,  that  the  Court  might  either  enforce  it  by  attach- 
ment or  order  it  to  be  set  aside  ;  the  motion  generally 
was  to  set  it  aside,  but,  as  I  have  said  before,  all 
these  cases  have  nothing  to  do  with  the  present 
question. 

The  present  question  turns  upon  this  principle, 
that  wherever  jurisdiction  is  given  to  a  Court  by  an 
Act  of  Parliament,  or  by  a  Eegulation  in  India  (which 
has  the  same  effect  as  an  Act  of  Parliament),  and  such 
jurisdiction  is  only  given  upon  certain  specified  terms 
contained  in  the  Eegulation  itself,  it  is  a  universal 
principle  that  these  terms  must  be  complied  with,  in 
order  to  create  and  raise  the  jurisdiction,  for  if  they 
be  not  complied  with  the  jurisdiction  does  not  arise. 

Now,  it  is  said  here,  that  there  is  one  condition 
in  which  this  Eegulation  has  not  in  terms  been  com- 
plied with.  The  Eegulation,  by  sec.  1^  cl.  1,  enacts,, 
that  any  such  matter  of  dispute  as  is  cognizable  in  a 
Civil  Court,  may,  for  the  purposes  specified  in  the 
Eegulation,  be  referred,  by  mutual  consent  of  the 
parties,  to  one  or  m.ore  arbitrators,  chosen  in  such  a 
manner  as  may  be  agreed  on  by  the  parties,  and  thea 
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the  Regulation  specifies  who  shall  be  qualified  to  act 
as  arbitrators.  And  cl.  1,  sec.  3,  states,  that  when 
the  choice  of  the  arbitrator  or  ai'bitrators  shall  have 
been  made,  the  parties  shall  execute  a  deed  of  refer- 
ence, which  may  be  upon  unstamped  paper,  showing 
the  names  of  the  arbitrator  or  arbitrators  ;  the  nature 
and  extent  of  the  matters  referred  ;  the  date  of  refer- 
ence ;  the  time  within  which  the  award  is  to  be  given  ; 
the  signatures  of  the  parties,  and  of  two  witnesses  ; 
and  the  consent  of  the  parties  to  abide  by  the  award, 
with  any  conditions  that  may  be  involved,  such  as 
whether  the  decision  of  a  majority  is  to  be  conclu- 
sive, or  whether  an  umpire  is  to  be  appointed,  and 
so  on.  Then  a  form  of  a  deed  of  reference  is  given  ; 
but  it  is  expressly  stated,  that  it  is  not  requisite  that 
the  deed  of  reference  should  be  framed  according  to 
that  form,  and  it  provides  for  the  award  being  deli- 
vered within  ten,  or  as  many  days  as  shall  be  specified, 
and  that  it  contain  the  matters  and  be  framed  ac- 
cording to  the  rule  specified  in  the  preceding  clause. 
Now,  that  provision  is  certainly  not  intended  to  put 
the  thing  altogether  at  large,  and  let  the  parties  draw 
up  their  reference  in  any  way  they  may  think  fit, 
without  regard  to  the  first  part  of  the  third  section, 
because  it  expressly  provides  that  it  shall  contain  the 
matters,  and  be  framed  according  to  the  rules  specified 
in  the  first  clause.  It  seems,  therefore,  that  the 
Legislature  of  India,  in  passing  this  Eegulation,  at- 
tach importance  to  the  matters,  which  they  expressly 
enact  shall  be  contained  in  the  deed  of  reference. 

Now,  we  are  asked  to  consider,  that,  as  far  as  re- 
gards the  insertion  of  the  time  within  which  the 
award  is  to  be  made,  it  is  directory  only.  Their  Lord- 
ships are  quite  at  a  loss  to  see  how  they  can  possibly 
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SO  construe  that  clause.     It  is  included  with  a  number        i^^^- 
of  other  thiugs,  and  if  we  say  the  insertion  of  the  time  Nusserwax- 
is  directory  only,  there   seems    no    reason  why  all  the    pestonjee 
other  things  that  are  there  specified  should  not  also  be  ^• 

^  .  .  Meer  Mynoo- 

considered  to  be  directory,  or  why  they  might  not  be  been  Khan 
disregarded  altogether  by  the  parties  if  they  thought  MeerSud- 
fit  to  do  so.  Another  argument  that  was  used  upon  Tcoodeen 
this  third  section  was,  that  so  far  as  regards  the  inser-  Bahadoor, 
tion  of  time,  that  was,  in  truth,  only  inserted  with  a 
Tiew  to  the  seventh  section,  in  which  it  is  enacted 
that  if  pending  an  arbitration  a  suit  be  instituted, 
that  suit  may  be  stayed  upon  proof  that  the  suit  and 
arbitration  relate  to  the  same  matters,  and  that  the 
time  for  making  the  award  has  not  expired.  Here  it 
is  said  by  anticipation  that  the  Legislature  put  into  the 
third  section  the  requirement  that  the  time  should 
be  specified  with  a  view  to  the  seventh  section  ;  that  if 
any  suit  should  be  instituted  in  the  meantime,  that 
suit  might  be  suspended  until  the  reference  should 
be  terminated.  This  is  really  a  very  ingenious  but 
at  the  same  time  a  very  far-fetched  argument,  and  a 
construction  Avhich  their  Lordships  cannot  think  the 
Legislature  of  India  at  all  intended  when  they  framed 
this  Eegulation.  It  is  manifest  they  required  by  the 
third  section  that  the  time  should  be  mentioned, 
and  they  required  by  the  fourth  clause  of  that  sec- 
tion, that  if  the  time  be  enlarged,  it  must  be  done 
in  a  particular  manner,  and  with  the  same  formalities 
as  the  deed  itself,  which  was  to  be  executed  before 
two  witnesses  :  and  then  they  go  on  to  make  a  pro- 
vision which  is  very  natural,  namely,  that  if  any  suit 
is  instituted  pending  an  arbitration,  that  suit  shall 
be  suspended  until  the  arbitration  is  determined. 
That  it  is  consistent  to  state,  therefore,  that  the  third 
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NussEEwAN-  seems  to  their   Lordships   to  be  going   much  further 

Pestonjee   ^^^^  ^^^y  ^^°  venture  to  do,   particularly  when  it  is 

^-  considered  that  references  had  formerlv    been  made  in 

Meer  Mynoo-  ^  'J 

BEEN  Khan   India  under  the  name   of    ^^  Punchayets,^'^    which  had 

WULLUD  . 

Meee  Sud-   been   attended   with  a  very    great   and   unreasonable 


Khan  delay.  It  might  probably  have  been  the  intention  of 
Bahadooe.  the  Legislature  in  framing  this  Regulation  to  prevent 
such  delays  from  taking  place,  and  that  might  have 
been  a  A^ery  good  reason  why  this  requirement  should 
have  been  made,  that  the  time  should  be  specified  in 
the  deed  of  reference  within  which  the  award  should 
be  made.  To  regard  it,  therefore,  merely  as  directory, 
or  of  little  importance,  would  seem  to  be  letting  in  one 
of  those  very  mischiefs  which  were  expressly  intended 
to  be  avoided  by  this  Eegulation.  It  is  difficult,  no 
doubt,  for  any  Court  to  be  quite  sure  that  they  know 
the  reasons  why  an  Act  of  Parliament  is  passed,  or 
to  account  for  the  phraseology  which  is  used  in  an 
Act  of  Parliament,  or  of  a  Regulation  in  India  ; 
but  this  reason  for  requiring  the  time  to  be  specified 
and  for  making  the  Regulation  in  these  terms,  does 
seem  to  be  natural  and  probable.  IN'ot  only  so,  but  it 
seems  to  have  been  stated  that  that  was  likely  to  have 
been  the  cause,  because  their  Lordships  perceive  that 
in  the  first  decree  of  the  Sudder  Court  in  India  in 
giving  their  judgment,  the  Court  say,  ^^  The  Ad- 
vocate-Greneral  says,  it  was  by  mutual  consent  that 
the  time  within  which  the  award  was  to  be  given  was 
not  defined  ;  if  so,  it  was  by  mutual  consent,  and  not 
by  any  fraud  or  inadvertence,  that  the  deed  of  refer- 
ence to  arbitration  was  so  drawn  as  that  the  award  on 
it  should  never  rise  above  the  level  of  the  ancient 
sluggish  punchayetnamah^    to   invigorate   and  reform 
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which,  specially  in  regard  to  expedition,  this  Eegula-        iSoo. 
tion  was  enacted ;"   so  that  the  Court  there  treat  it  as  Nusserwax- 
a  reason  for  this  Eegulation,  that  it  was   to  avoid  the    p^stonjee 
delay.     It  then  sroes  on  : — "  And  considering:  that  one  *'• 

^^  ,         ,  Meer  Myxoo- 

of  the  parties  is  not  generally  amenable  to  Eegula-  deex  Khan 
tions,  this  condition,  that  the  award  should  not  have  meerSud- 
the  force  of  a  decree,  was  a  very  judicious  one  on  the  i^ooi^een 
part  of  his  antagonists,  for  no  sooner  did  the  Bukshee,  Bahadoor. 
who  now  seeks  to  exercise  the  force  of  the  Court 
against  his  alleged  creditor,  receive  himself  an  order 
from  that  Court  to  refund,  pending  the  present  in- 
quiry, the  money  that  had  been  paid  to  him  wrong- 
fully through  that  Court,  than  he  wrapped  himself  in 
his  privileges,  and  demurred  to  its  jurisdiction."  As 
to  the  latter  part,  it  is  immaterial  in  this  case  whether 
it  be  right  or  wrong  ;  but  the  reason  which  they  gave, 
and  which  they  suppose  to  have  been  the  cause  of  this 
Eegulation,  seems  to  have  been  strong  in  the  mind  of 
the  Court  at  that  time  ;  neither  did  that  pass  away, 
because  their  Lordships  have  observed  that  in  a  sub- 
sequent decree  when  they  reverse  their  former  decree^ 
they  still  adhere  to  this  view  ;  they  say  : — ^^  In  pre- 
scribing that  a  time  must  be  fixed  for  pronouncing  the 
award,  it  may  be  admitted  that  the  law  intended  to 
provide  against  procrastination  and  the  evils  attend- 
ing the  old  form  of  Punchaijet.  But  the  Court  are 
struck  with  the  force  of  the  observation  that  in 
placing  no  restriction  of  that  kind  on  the  arbitration, 
the  object  of  both  parties  was  to  facilitate,  not  pro- 
crastinate, their  proceedings,  which  they  severally 
intended  should  be  final.  The  arbitrator,  who  is  now 
sitting  in  Court,  has  satisfied  it  that  the  time  was 
waived  by  consent  of  both  parties."  So  that  even 
in  the  last  judgment  when  they  reverse  the   former 
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one,  the  Court  still  adhere  to  their  view  of  the  reasou 
why  the  time  was  mentioned  in  the  Eegulation  of 
1827.  Their  Lordships  cannot  help  thinking  that 
that  probably  was  the  true  account  of  the  mat- 
ter, and  that  the  time  within  which  the  award  was 
to  be  made  was  considered  by  the  Legislature  of 
India  to  be  essential,  to  be  of  great  importance  and 
to  be  necessary  to  be  inserted  in  the  deed  of  reference 
in  order  to  give  to  the  award  the  force  of  a  decree 
of  the  Zillah  Court.  It  is  said  that  it  may  have 
been  that  the  arbitrator  in  this  case  being  a  Judge 
of  the  Zillah  Court,  and  also  agent  for  the  Govern- 
ment of  Surat^  his  time  was  very  much  occupied 
with  public  duties,  and  it  may  have  been  inconve- 
nient to  him  to  limit  the  time  for  making  his  award, 
because  his  time  being  so  much  occupied  with  his 
public  duties  he  would  have  very  little  time  to  afford 
to  investi2:ate  the  matters  that  were  so  submitted  to 
him.  That  might  have  been  a  very  good  reason  for 
giving  a  long  time  ;  but  it  Avas  not  any  reason  what- 
ever for  altogether  omitting  to  mention  the  time  in 
the  deed  of  reference.  Then  it  is  said,  it  is  done  by 
consent.  ^N'ow,  what  the  Sudder  Court  in  the  first 
instance  states,  would  seem  very  forcible  if  it  was 
originally  the  case  that  all  mention  of  the  time  was 
omitted  in  the  deed  of  reference  by  consent,  and  in- 
tentionally by  both  parties.  One  cannot  help  seeing 
that  it  may  very  possibly  have  been  that  niether  party 
was  willing  that  it  should  come  within  this  Regula- 
tion, and  that  the  award  should  have  the  force  of  a 
decree  of  the  Zillah  Court.  If,  on  the  other  hand,  it 
were  not  so,  if  it  were  inadvertently  omitted,  then  the 
proper  course  would  have  been,  when  it  was  found  out, 
to  have  had  a  fresh  submission,  in  which  it  could  have 
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been  interested,  in  order  to  make  the  matter  clear  ;  but        isou. 
they  proceeded  upon  the  case  as  if  it  had  been  done  Nusserwan- 
with  consent  of  both  parties.  Pesiwjee 

That  brino^s  it  to  the  question,  whether  the  consent  v. 

.  .  0      ^  T*  I'l'      Meek  Mynoo- 

of  the  parties  to  waive  one  of  the  conditions  which  is   deenKhan 
required  by  the  Legislature  in  this  Eegulation  can  give   meer  Sun- 
jurisdiction  to  the  Zillah  Court.  Now,  it  is' quite  clear,     roodeen 
upon  all  principles  and  authorities  which  have  been    Bahadoor. 
determined  in  this  country,  that  no  such  consent  can 
give  jurisdiction.     That  was  decided  in  the  case  of 
Ansell  V.  Evans  (7  Trem,  1),  regarding  a  parol  submis- 
sion not  coming  with  the  Statute,    9th  &   10th    Will. 
III.,  c.  15.     The  Court  there  said,  the  parties  cannot 
by  consent  give  us  the  power  which  the  Statute  must 
give.     In  the  case  of  a  submission,  they  required  two 
witnesses  to  attest  the  fact  and  bring  it  before  the 
Court,  and,  therefore,  they  said,  we  cannot  assume  a 
jurisdiction  by  mere   consent  of  the  parties.     Neither 
can  the  Zillah  Court   assume   a  jurisdiction    to    make 
this  award  have  the  force  of  a  decree  of ^ Court  merely 
by  consent  of  the  parties. 

If,  indeed,  we  could  have  been  satisfied  that  the 
time  was  merely  directory,  the  case  might  have  been 
very  di:fferent.  Their  Lordships  are  all  quite  clearly 
of  opinion  that  they  must  take  it  that  the  Legislature 
of  India  meant  distinctly  to  prescribe  that  any  deed  of 
reference  under  which  an  award  was  to  be  made,  to 
have  the  force  of  a  decree  of  the  Zillah  Court  should 
contain  all  those  matters  which  are  specified  in  the 
section  of  the  Eegulation  to  which  I  have  already 
referred.  And  these  matters  being  omitted,  their 
Lordships  have,  therefore,  come  to  the  conclusion 
that,  although  the  award  may  have  been  a  very  good 
one  in  itself,   it  cannot   have  the  force  which   this 

VOL.  VI.  u 
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NussERVv'AN-  all  the  requisites  which  the  sections  specify. 
-D^J,^^_^^        This  beinsr  so,  it  is  sufficient  upon  that  m'ound  to' 

^'-  decide  this  case.     The  other  point,   with  respect  to 

INlEER    MyNOO-  ..  .  ir»iTi  -ii 

deenKhan   the  petitions  not  having  been  filed  along  with  the 
Meep  Sud-    d,6ed  of  referencej   seems   to  their  Lordships   to   be 
iiooDEEN     hardly  ripe  for  their  decision  if  it  were  necessary  to 
Bahadooe.    decide  upon  it  at   all,  because  the  facts  are  not  quite 
clear.     It  may  be  that  the  petitions  were  originally 
attached  to  the  deed  of  reference  as  mentioned  in  the 
deed  of  reference,  it  may  be  that  possibly  they   may 
have  been   filed  in  the  Zillak  Court  along  with  the 
deed  itself,  and  not  considered  to  have  been  of  suffi- 
cient importance   to  be  sent  here,   or  it  may  be  tliat 
they  have  become  detached  in  some  way  that  has  not 
been  accounted  for.     Although  the  question  may  very 
fairly  have  arisen  upon  whom  the  onus  lay  of  showing 
the  fact  one   way   or  the  other,  yet   the   fact    is    not 
sufficiently  clear  upon  the  face  ef  the  proceedings    to 
enable  their  Lordships  to  come  to  a  satisfactory   con- 
clusion about  it.     All  that  their  Lordships    decide  is,. 
that  they  are  quite  satisfied  that  it  is   necessary  under 
this   Eegulation  that  the   nature   and  extent    of  the 
matter  referred  should   be    contained   in  the    deed  of 
reference,    not   meaning   by  that,    that  every    single 
thing  should  be  specified   which   the  parties   dispute,, 
but  generally   so   as  to   be    intelligible   and    clear,  so 
that  it  may   appear   when   once  filed,    if  any    future 
suit  should  arise,  what  it  was  that   had   been  deter- 
mined by  the  arbitrator.     Whether  the   reference  to 
petitions  of  a  certain  date  might   be  sufficient  or    not^ 
or  whether  the  petitions  ought  to    have  been  annexed 
or  noty  it  is  not  necessary  for  their   Lordships    to  de- 
lermine^    as   they  are    satisfied  upon  the  first  ground 
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of  objection,  so  as  to  render  it  unnecessary  for  their 
Lordships  to  express  any  positive  opinion  with  re- 
spect to  the  second  point. 

All  the  other  objections  that  have  been  taken  as  to 
the  award  not  being  final,  their  Lordships  do  not  enter 
into  ;  it  may  be  doubtful  how  far  a  Court  of  Appeal 
could  enter  into  that  question  at  all,  whether  it  ought 
not  to  have  been  originally  raised  in  the  Zillah  Court, 
and  disposed  of  there.  Many  difficulties  of  that  kind 
may  arise,  but  it  is  not  necessary  to  say  anything 
upon  the  subject ;  there  being  one  fatal  objection,  that 
objection  must  prevail.  The  consequence  will  be  that 
their  Lordships  will  advise  Her  Majesty  to  restore  the 
original  decree  of  the  Sudder  Court,  which  directed 
that  the  award  should  be  taken  of^  the  file  of  the 
Zillah  Court,  and  to  set  aside  the  second  decree  of 
the  Sudder  Court. 

Under  the  circumstances,  their  Lordships  are  of 
opinion  that  the  costs  subsequent  to  the  first  decree, 
including  the  costs  here,  ought  to  be  allowed  to  the 
Appellants, 
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Baboo    Gunesh   Dutt  Singh 

AND 

Maharaja  Moheshur  Singh, 


Appellant^ 


Baboo    Basdeo     Singh,    and  ^  Respondents.'^ 
Baboo    K:rut    Singh     - 


On  appeal  from  the  Sudder  Deivanny  Adawlut  at 

Calcutta, 

20th,  21st,  &  XhE  question  in  this  suit  was,  whether  the  ances- 
tral estate  of  the  Raj  zemindar y  of  Sircar  Tirhootj 
situate  in  the  Districts  of  Tirhoot  and  Purneah^  con- 
stituted a  Raj  domain,  and  as  such  descended  entire  to 
a  single  heir  to  the  exclusion  of  the  other  members 
of  the  family,  or  was  divisible  among  the  co-heirs  in 
equal  shares,  according  to  the  usual  course  of  succes- 
sion provided  by  the  Hindoo  law.  The  first  Eespon- 
dent  maintained  the  former,  and  the  Appellant  the 
latter,  of  these  propositions. 

The  suit  was  instituted   by  the  Appellant   against 
Rooclur  Singhj  since  deceased,    the   father   of  the  Ee- 

*  Present :  The  Kight  Hon.  T.  Pemberton  Leigh,  the  Right 

Hon.  Lord  Justice  Knight  Bruce,   the  Bight  Hon.   Sir  Edward 

Pyan,  and  the  Pight  Hon.  the  Lord  Justice  Turner  and  the  Bight 

Hon.  Sir  John  Patteson. 
in  his  life- 
time to  abdicate  and   assign   by  deed  the  Raj  title   and  domain  to  his 
eldest  son,  or  next  immediate  male  heir  ;  held  good,  and  a  deed  so  as- 
signing the  Raj  to  an  eldest  son  (provision  being  made  for  Bahoo  allow- 
ances for  the  younger  sons),  sustained. 

(9«*oere.— Whether  ^«2,.  Regs.  XI.  of  1793,  and  X.  of  1800,  being 
confined  to  cases  in  which  there  is  no  deed  or  Will  executed,  apply  to 
the  case  of  a  Raj  .^ 


1855. 
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spondent,   Maharaja   Moheshur    Singh^   Bahoo  Basdeo     Jf^f^^ 
SmqlL  and   BaJ)oo  Kir  lit  Singh,  to  recover  possession       Baeoo 

.  GrUNESH   DUTT 

of  a  moiety  of  the  above  BaJ.     He  claimed  by  inherit-       singh 
ance  through  his  father,  Gohind  Singh,  who  was  one    ^ -^haraja 

of  the  four  surviving  sons  of    Madhoo  Singh,  and  who    Moheshur 

^  •  •  f?         Singh 

was,  up  to  the   18th  of  June,  I'^^l ,   m  possession  oi    and  others. 

the  Raj  as  sole  proprietor.  The  other  three  surviv- 
ing sons  of  Madhoo  Singh,  were  Chutur  Singh,  since 
deceased,  who  was  the  eldest  son,  and  succeeded  him 
to  the  Raj,  and  Kind  Singh,  and  Ramaput  Singh, 
Although  the  late  Gohind  Singh,  the  Appellant's 
father,  deceased,  was  the  third  of  four  sons,  the  xip- 
pellant  sought  by  his  suit  to  recover  not  one  fourth 
merely,  but  one  full  moiety  of  the  Raj  and  moveable 
property  which  had  been  in  the  possession  of  Mad- 
hoo Singh  at  the  time  of  his  decease,  alleging  that 
Ramaput  Singh,  the  youngest  son,  had  been  adopted 
into  another  family,  and  had  thereby  lost  title  to  any 
share  of  the  patrimony,  and  that  Kirut  Singh,  the 
second  son,  had  released  and  relinquished  his  share. 
The  Eespondent's,  Maharajah  Moheshur  Singh^s,  answer 
to  the  Appellant's  claim,  was,  that  the  succession  to 
the  Raj  was  governed  by  ancient  family  usage,  and 
that  by  virtue  thereof  Chutur  Singh,  in  1807,  as  the 
eldest  son  and  heir  apparent,  received,  under  a  deed 
of  gift,  possession  of  the  Raj  from  Madhoo  Sing^ 
and  on  his  death  succeeded  to  the  Raj  title  and  Raj 
domain  thereunder,  and  as  sole  heir-at-law  ;  Gohind 
Singh  and  the  other  brothers  receiving  for  their 
maintenance  and  support  as  Bahoos,  agreeably  to  the 
family  usage,  a  provision  in  land,  which  was  granted 
to  them  by  Madhoo  Singh,  subject  to  the  payment  of 
Government  revenue  to  him.  Accordingly,  Pergunnah 
Biirharpoor  Ragho  was  granted,  in   1807,  to    Gohind 


166  CASES    IN    THE    rRlVY    COUNCIL 

J^^  Singh  for  his  maintenance,  under  tlie  condition  of  his 
Baboo  paying  the  Government  revenue  to  the  Chutur  Singh, 
Singh      ?<s  sole  proprietor  of  the  Raj,     This  revenue  he  paid 

Maharaja    ^^  ^^  ^^^  ^^'^^  ^^  ^^^^  decease,  which  happened  in  the 
MoHEsHUR    year  1822.     On  his  death  the  Appellant  succeeded  to 

Singh        ^.^  -      r»  i 

and  others,    tills  rergimnah. 

The  Appellant,  although  admitting  the  grant  of 
this  Fergunnah  to  his  father,  Gohind  Singh^  alleged 
that  the  same  was  made  under  a  deed,  dated  the  14th 
of  March^  1806,  by  Madhoo  Singh^  on  the  occasion 
of  the  ceremony  of  investing  Gohind  Singh  with  the 
Brahminical  thread  ;  and  the  Appellant  alleged  that 
the  Pergunnahs  which  the  brothers  of  his  father  also 
received  were  not  granted  for  their  maintenance,  but 
that  such  Pergunnahs  were  granted  by  Madhoo  Singh 
on  the  occasion  of  their  being  invested  with  their 
Brahminical  threads. 

The  facts  giving  rise  to  the  suit  were  shortly  these  :-^ 
The  ancestors  of  the  Appellant  and  Eespondents 
had  been  in  possession  of  the  Raj  of  Tirhoot  from  a 
period  long  anterior  to  the  commencement  of  British 
rule  in  India.  The  first  of  these  ancestors  was  Mahesh 
Thakoor^  and  from  his  death  to  the  succession  of  the 
late  Roodiir  Singh^  the  father  of  the  first  Eespondent, 
there  had  been  fourteen  several  successions  ;  and  on 
every  such  occasion  only  one  person  at  a  time  suc- 
ceeded to  the  Raj^  in  pursuance  of  the  family  usage  ; 
maintenance  having  been  provided  for  the  younger 
members  of  the  family  by  a  grant  of  a  Pergunnah  out 
of  the  Raj  estates.  By  the  custom  of  this  family,  the 
Raja  last  seised,  upon  his  abdication  by  ill  health  or 
withdrawing  from  the  world,  by  deed  of  gift  assigned 
the  Raj  to  his  eldest  son,  or  to  the  next  immediate 
male  heir. 
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3Iadhoo  Singh^    tlie     common    grandfather    of    tlie       Jf^ 
Appellant,  and  Roodur  Singh,  succeeded  to  the  Baj  in       Bab')o 

GUNESH   DUTT 

1775  upon  the  death  of  Raja  Pratah  Singh.     Madhoo       Singh 
Singh  had  four  wives  :   by  the  first  he  had  no  issue  ;    jj^^^hIraja 

bv  the  second  he  had  a  son  named  Kishun  Singh,  who   Moheshur 

♦'  ...  Singh 

died  without  issue  in  his  father's  lifetime,  and  another   and  otliers. 

son  named    Chutiir  Singh,  the  father  of  Roodur  Singh  ; 

by  the  third  he  had  two  sons,  Kirut  Singh  and  GoUnd 

Singh,  the  father  of  the  Appellant ;  and  by  the  fourth, 

a    son   named  Ramaput  Singh,    who    was,  however, 

adopted  into  another  family,  and   ceased,  therefore,  to 

have  anv  claim  or  title  to  the  ancestral  estate. 

On  the  18th  of  June,  1807,  Madhoo  Singh  being 
dangerously  ill,  and  before  leaving  his  home  for  Be- 
nares,  executed  a  deed  of  gift  of  the  Raj  and  Zemin- 
dary  to  Chutiir  Singh,  his  eldest  son,  making  provision 
for  his  other  sons  by  grants  of  Pergiinnahs,  by  way  of 
Bahoo  allowances ;  two  petitions  were  about  the  same 
time  presented  in  his  name,  one  to  the  Zillah  Court 
of  Tirhoot,  and  the  other  to  the  Collector  of  that  dis- 
trict. Both  these  petitions  stated,  thcit  he  had  given 
the  Raj  and  Zemindar g,  and  all  his  property  and 
effects,  to  Chiitur  Singh,  and  had  given  to  his  other 
sons,  Kirut  Singh,  Gohind  Singh,  and  Fiamaput  Singh, 
proprietary  deeds  for  different  Pergiinnahs,  for  their 
support  as  Bahoos.  The  petition  to  the  Zillah  Court 
prayed  that  Chutur  Singh,  might  be  allowed  to  appear 
and  conduct  in  his  own  name  all  cases  there  pending 
in  which  Madhoo  Singh  was  Plaintiff  or  Defendant, 
and  that  to  the  Collector  prayed  that  Madhoo  Singh'' s 
name  might  be  erased  from  the  revenue  papers,  and 
Chutur  Singh^s  name  entered  in  its  stead,  and  that  in 
future  the  Government  revenue  might  be  received 
from  him. 

Madhoo  Singh  died  in  the  latter  part  of  the  year 
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^!i^      1807,    whereupon    Chutur    Singh    took  possession  of 
Baboo       the  Raj,     In  the  month  of  May,  1811,  Kirut  Sinqh, 

GUNESH    DCTT     i_  •  1  >  1  ^  1      .  \      .  .  ,  ^  . 

SiNGu       his    brother,    set    up  a    claim   and  instituted  a    suit 

Maharaja   ''^g^i^'^t   1^™  in  the   Putna  Provincial  Court  of  Tir- 

MoHESHUR    hoot,  claiming    a  third  part   of   the    entire   property, 

and  others,    alleging  that  there  were  only  three  brothers   entitled 

to  share  the  property.     By    his  plaint  he   impeached 

the  validity  of  the    deed  of  gift  by    Madhoo  Sinjh    in 

Chutur  SingNs  favour.     In    his  answer  to  this    plaint 

the  Defendant  relied  upon  the  deed  of  gift  of  the  Raj 

by  Madhoo  Singh  in  his  favour,  and  insisted  that  Per- 

gimnah  Jedee  was  given  to   the  Plaintiff  by   Madhoo 

Singhj  as  a  Bahoo  allowance. 

The  Patna  Provincial  Court  pronounced  its  deci- 
sion in  the  suit  of  Kirut  Singh  v.  Chutur  Singh  on 
the  22nd  of  June^  1814,  and  dismissed  the  claim  of 
the  Plaintiff,  who  appealed  to  the  Sudder  Deivanny 
Adaivlut ;  but  before  the  case  was  tried,  he  entered 
into  a  compromise  with  Chutur  Singh,  whereby  he 
agreed  to  withdraw  and  abandon  his  appeal,  and 
acknowledge  the  invalidity  of  his  claim,  which  was 
accordingly  carried  into  effect. 

Gohind  Singh  died  in  1822,  leaving  an  only  son, 
the  present  Appellant,  who  was  then  an  infant  about 
a  year  old. 

Chutur  Singh  died  on  the  3rd  of  ApiHl,  1839,  leav- 
ing two  sons,  Roodur  Singh  and  Basdeo  Singh,  hav- 
ing made  a  deed  of  gift  of  the  Raj  to  his  eldest  son, 
who  thereupon  took  possession  of  the  Raj,  The  Ap- 
pellant having  attained  his  majority,  instituted  the 
present  suit  on  the  29th  of  July,  1839,  in  the  Civil 
Court  of  Tirhoot,  against  Roodur  Singh,  Basdeo  Singh, 
and  Kirut  Singh.  The  real  Defendant  was  Roodur 
Singh,  as  the  other  Defendants  had  substantially  no 
interest  in  the  suit.      In  his   plaint  the  Appellant   al- 
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legod  tliat  he  was  entitled  to  the  moiety  in  question, 
together  with  the  acquisitions  of  his  grandfather, 
Madhoo  Sinr/h^  and  his  father,  Gohlnd  Sinr/Ji^  which 
had  been  purchased  out  of  the  produce  of  his  grand- 
father's property,  and  the  sum  total  at  Avhich  he  va- 
lued the  property,  reckoning  the  value  of  the  reve- 
nue-paying lands  at  threefold  their  assessment,  and  that 
of  the  La-kiraj  or  unassessed  lands  at  eighteeufold  their 
yearly  produce,  amounted  to  Es.  708,G3G  14a.  Ip.  4k., 
a  moiety  of  which  he  claimed.  lie  also  alleged  that 
the  whole  of  the  lands  in  dispute  descended  from 
his  ancestor,  Maharaja  Nurindur  Hiiujli^  to  Pratah 
Sinfjh^  the  adopted  son  of  Nurindur  Singh^  and  from 
Pratah  Singh  to  his  step-brother,  Madhoo  Singh, 
his  grandfather.  He  then  stated  that  their  father 
had  given  to  each  of  them  a  Pergunnah.^  at  the  cere- 
mony of  the  Brahminical  thread,  which  Pergunnahs 
the  Appellant,  therefore,  excluded  from  his  claim, 
and  alleged  tliat  Chutur  Singh  had  fabricated  docu- 
ments while  Madhoo  Singh  was  in  a  state  of  insen- 
sibility, whereby  he  had  got  possession  of  the  Zemin- 
darg  after  his  father's  death.  He  further  stated  the 
adoption  of  Ramaput  Singh  into  another  familv,  and 
the  relinquishment  by  his  uncle,  Kirut  Singh,  of  all 
claim  to  the  hereditary  property  of  the  Zemindar g 
in  the  suit  which  he  had  instituted  against  Chutur 
Singh,  when,  as  alleged,  Chutur  Singh,  by  deed, 
assigned  the  Talook  Bukanut,  &c.,  to  Kirut  Singh, 
and  withdrew  him  from  the  claim  of  his  right  to  the 
whole  property  which  was  then  pending  in  the  Sadder 
Dewanng  Court. 

The  Defendant,    Pioodur  Singh,   by   his  answer  as- 
serted that  his  brother,  Basdeo  Singh,  and  his  uncle 
Kirut  Singh,  the  other  iJefendants,  were  in  collusion 

VOL.  VI.  V 
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1855.        with  the  Plaintiff,  and  that  the  suit  was  at  their  iusti- 

Baboo       gation.  He  insisted  that  the  property  in  question  was 

^"siNGH^^^  an  ancient  Raj  of  Tirhoot^  and  that  from  its  first  crea- 

^,    ^'  tion  and  the  commencement  of  the  family  the  follow- 

Maharaja     .  .  "^ 

MoHESHUR  ing  custom  had  prevailed,  namely,  that  the  eldest 
and  others.  ^^^^  became  the  proprietor  of  the  Raj  and  all  its 
appendages  and  property,  and  filled  the  place  of  the 
father,  and  the  younger  sons,  after  they  attained 
their  majority,  had  only  a  maintenance  as  Bahoos  (or 
younger  gentlemen  of  the  family) ;  that  it  was  also  the 
custom,  that  Avhenever  the  Raja  of  the  time  being 
found  that  he  was  grown  old,  or  for  any  other  reason 
was  desirous  of  forsaking  the  affairs  of  this  world,  or 
thought  his  death  approaching,  he  delivered  over  the 
Raj^  and  all  the  property  of  the  Raj^  to  the  eldest 
son,  who  was  the  heir-apparent,  and  appointed  a  pro- 
vision for  the  younger  sons  as  Bahoos^  and  confirmed 
the  old-established  usage  ;  that  if  there  was  no  son  or 
grandson,  the  Raja  of  the  time  then  gave  the  Raj  and 
all  its  appendages  to  the  brother  or  any  other  rela- 
tive as  his  successor,  who  succeeded  to  the  Raj^  and 
possessed  all  the  property  belonging  to  it.  He  then 
traced  the  successive  descents  of  the  Raj^  according 
to  the  family  usage  ;  by  which  it  appeared,  that  the 
actual  Raja  before  his  death  made  over  the  Raj  to  his 
eldest  son,  or,  in  case  he  had  no  issue,  to  his  brother, 
who  took  exclusive  possession  of  it,  and  the  younger 
children  had  merely  a  maintenance  as  Bahoos.  He 
alleged  that  in  this  manner,  when  Chuter  Singh  wished 
to  forsake  the  world  and  go  to  Kashee  (a  holy  place), 
he,  according  to  the  same  family  usage,  assigned  by  a 
deed  to  Roodur  Singh.,  his  eldest  son  and  heir  appa- 
rent, the  Raj  and  all  the  property,  and  in  his  own 
lifetime  placed  him  in  the  Raj  as  his  successor,  and 
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gave  him  possession  ;  and  that  he  assigned  tho  profits  i^^^- 
of  the  Pergimnah  of  Jareel^  after  paying  the  revenue,  as  Baeoo 
a  maintenance  to  Basdeo  Singh ^  the  younger  son,  and  'sixgh 
gave  him  also  a  deed  by  which  Roodur  Singh  was  ac-  j^j^jj^^'p^  ^ j^ 
knowledged  the  possessor  of  the  property  of  the  Raj  Moheshur 
and  Government  revenue.  That  sueli  an  ancient  usage  and  others, 
had  been  continued,  and  no  division  or  partition  ever 
made,  and  that  the  Plaintiff  could  not  show  that  the 
Raj  was  ever  divided  into  shares  ;  that  the  property, 
according  to  the  family  usage,  having  descended  from 
one  to  another,  did  not  prove  that  it  is  heritable  to  all, 
and  that  the  Plaintiff's  claim  for  a  share  could  not 
be  in  anywise  admissible  ;  for  country  usage,  family 
usage,  and  the  rules  of  Princes,  according  to  the  Hindoo 
law  and  rules  of  Court,  were  prevalent  and  preferable, 
and  no  book  could  abolish  such  usage.  The  answer 
next  insisted  that  the  allegations  of  the  Plaintiff  as 
to  the  various  Fergimnahs  mentioned  in  the  plaint 
having  been  given  at  the  times  of  investing  the  reci- 
pients with  the  Brahminieal  thread  were  false  and 
futile,  and  that  Madhoo  Singh  never  gave  any  Per- 
gunnaJi^  or  village,  to  any  son  on  the  occasion  of  such 
investiture  ;  and  that  such  was  not  the  family  usage, 
according  to  which  nothing  but  jewels  and  money 
were  given  on  such  occasions.  The  answer  then 
stated  that  Kirut  Sifig  had  instituted  a  suit  in  the 
Provincial  Court  of  Pahia  on  similar  grounds,  for 
a  third  share  of  the  property,  and  that  his  claim 
was  dismissed,  which  decision  the  Defendant  asserted 
was  sufficient  to  repel  the  claim  and  allegation  of  the 
Plaintiff.  He  said  that  Pergunnah  Aalapoor  was  in- 
cluded in  the  other  property  of  the  Raj^  which  Mad- 
hoo Singh  gave  to  Chutwr  Singh  by  deed  in  1807,  and 
was  given  by    Chiiiur  Singh  to  Moheshur  Sin^L  the 
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1855.  present  Eespondent,  his  eldest  grandson,  at  his  birth. 

Baboo  He  denied  that  Kisliun  Singh  got  Pergunnah  Dhiirum- 

SiNGH  poor  at  the  ceremony  of  the  thread,   and  asserted  that 

Tv/r  J'^  * .  as  he  was  the  eldest  son,  his   father,  Madhoo  Singh, 

Ma II  vEAJA  ^  '  '  «^    ' 

MoHESHUR  gave  him  that  Pergunnah  at  the  ceremon}^  of  appear- 
and others,  ance ;  and  that  as  Kishun  Singh  had  no  issue,  he 
adopted  his  brother  Chutur  ^ingh  as  his  son  ;  and 
that  on  his  death  the  Pergunnah  came  into  the  pos- 
session of  Chutur  Singh  in  the  lifetime  of  Madhoo 
Sing.  And  after  stating  the  manner  in  which  Chutur 
Singh  succeeded  to  the  Zemindary^  the  answer  alleged 
that  Gohind  Sing  was  well  acquainted  with  the  fa- 
mily usage  and  laws  of  the  Raj^  and  thinking  it  use- 
less to  prefer  a  claim,  he  continued  during  his  life  to 
pay  revenue  to  Chutur  Singh,  according  to  the  condi- 
tions of  the  deed  of  Madhoo  Sing.  It  next  alleged, 
that  when  Kirut  SingNs  suit  for  a  third  share  of  the 
property  was  dismissed  by  the  Provincial  Court,  he  ap- 
pealed to  the  Sudder  Court ;  but  when  he  understood 
that  the  eldest  brother's  right  was  complete  according 
to  family  usage  and  the  act  of  the  father,  and  that 
he  had  no  other  right  but  to  maintenance  as  a  Bahoo, 
he  withdrew  the  appeal  and  filed  a  deed  of  withdrawal, 
in  which  there  was  no  mention  of  any  mutual  exchange 
of  right  having  been  made.  The  answer  then  stated, 
that  by  every  Hindoo  law  particular  customs  were 
maintained  and  upheld,  and  concluded  thus  : — ^'  What 
the  Plaintiff's  father  got  was  merely  as  the  right  of  a 
Baboons  maintenance,  and  accordingly  Madhoo  Singh., 
when  he  was  about  to  forsake  the  world,  followed 
the  usage,  and  gave  the  eldest  son,  Chutur  Sing,  all 
the  Raj  and  its  rights  which  he  had  by  the  family 
and  country  usage,  and  laws  of  the  Raj.  It  deserves 
consideration,  that  if  the  property  appertaining  to  this 


OK    Apr  EM.    FKOM    THE    EAST    INDIES.  173 

Raj  were  divisible,  by  the  family  usage,  among  heirs,        ^855. 
the  Raj  could  not  exist."  •  Baboo 

The  Defendant,  Kirut  Slngh^  by  his  answer  insisted      ^Singh^^^ 
that  he  had  been  improperly  made  a  Defendant  in  the    ,  j.    ^• 
suit ;   that  he    was  in  possession  of  Pergunnah   Jedee^    Moheshur 
under  a  deed  of  gift  from   his    father,  Madhoo   Singh  ;    and  otliers. 
that  the   Appellant   had    improperly    included  in    his 
claim  some  villages  which  had  originally  belonged  to 
Maharanee  Pudmavutee,  the  wife  of    Niirindur    Singh^ 
and  ancestor  of  Kind  Singh^  to  which    Madhoo    Singh 
had  no  title,  and  of  which  he  never   had    possession  ; 
and  that  the  Appellant  had  no  right  to  the  hereditary 
property  claimed  by  his  suit. 

The  other  Defendant,  Basdeo  Singh^  by  his  answer 
stated  that  Kirut  Singh  had  previously  sued  Chutur 
Singh  for  the  same  property,  and  that  Chutur  Singh 
had  answered  the  plaint,  denying  that  the  property 
belonged  to  their  grandfather  and  was  ancestral, 
and  that  the  suit  was  dismissed.  He  then  said  that 
in  the  present  suit  the  Defendant,  Roodur  Singh^  had 
intentionally  abandoned  the  ground  taken  by  his  father, 
CJiutur  Singh^  in  the  former  suit,  and  had  relied  with- 
out  any  ground  upon  a  family  usage,  which  never  ex- 
isted in  the  Singh  family.  He  declared  that  the  line 
of  defence  adopted  by  Roodur  Singh  proceeded  from 
fraud  on  his  part  ;  as  he  was  in  hopes  that  on  the 
termination  of  the  suit  he  might  take  an  acknowledg- 
ment of  the  family  usuage  from  the  Appellant,  and 
acquire  a  proof  of  his  assertion  as  to  the  family  usuage. 
Basdeo  Singh  then  denied  that  the  four  Pergunnahs 
mentioned  in  the  plaint  had  been  given  at  the  cere- 
mony of  the  Brahminical  thread,  and  asserted  that  the 
Zemindarg  was  the  private  acquisition  of  Madho 
Singh^  and  had  not  descended  to  him  by  inheritance  ; 
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1855.        c^i^^  that  with  respect  to  such  property,  a  father  had 

Baboo      by  law  the  power  of  making  an  unequal  division  of  it 

Singh      amongst  his  sons. 

Mahakaja        '^^^  AppeUant  and  Roodur  Singh  adduced   evidence, 

Moii-fsnuR   and  witnesses  were  examined  on  their  respective  sides. 

and  others.    The  material  portions    relating  to    the  usage    of    the 

family  and  validity  of  the  deed   executed  by  Madhoo 

Singh ^  are  sufficiently   referred  to  in  the  judgment  of 

their  Lordships. 

Previous  to  the  cause  coming  on  for  hearing,  and 
on  the  20th  of  September^  1840,  Basdeo  Singh,  the 
younger  brother  of  the  Defendant,  Eoodtt?'  Singh,  had 
instituted  a  suit  against  Roodar  Singh,  claiming  a 
share  of  the  Raj,  and  raising  exactly  the  same  ques- 
tions as  were  raised  by  the  Appellant  in  his  suit, 
namely,  the  existence  of  the  family  usage,  and  the 
validity  of  the  deed  executed  in  conformity  Avith 
such  usuage  by  Chutur  Singh  in  favour  of  Roodar 
Singh,  his  eldest  son,  with  provision  for  the  mainte- 
nance of  his  younger  son.  In  both  suits  the  points 
raised  with  reference  to  the  family  usuage  and  the  evi- 
dence on  the  subject  being  substantially  the  same,  and 
the  two  cases  being  found  so  closely  connected,  they 
■were  heard  simultaneously  by  the  same  Judge,  and 
decided  at  the  same  time. 

In  Basdeo  Singh^s  suit  the  question  raised  respect- 
ing the  family  usage  was  fully  considered,  and  it  was 
held  by  the  Zillah  Court  of  Tirhoot  that  the  usage  was 
fully  established,  and  was  valid,  and  Basdeo  Singh^s 
suit  was  accordingly  dismissed. 

The  present  suit  came  on  for  hearing  before  the 
Zillah  Judge,  Mr.  David  Pr ingle,  on  the  31st  of  De- 
cember, 1844,  who  in  his  judgment  and  decree  of  that 
date  stated  as  follows  : — '^  In  the  case  of   Kind  Singh 
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T.  Chuiur  Singh^  the  Plaintiff's  claim  (like  the  present  ^^55. 
Plaintiff's)  was  for  an  equal  division  ;  and  the  Court,  Baboo 
upon  finding  that  the  possession  of  the  Plaintiff  was  Singk 
according  to  the  deed  of  partition  of  Madhoo  Smghj  j^j^^^'j^  ^ j^ 
and  not  by  a  ^ift  at  the  investiture  of  the  Brahminical  Moheshuk 
thread,  dismissed  it ;  and,  by  a  legal  opinion  which  and  others. 
was  taken  in  that  case  from  the  Hindoo  law-oljftcer  of 
the  Court,  and  the  acknowledged  possession  of  the 
Plaintiff,  the  deed  of  partition  was  considered  to  be  in 
conformity  with  it,  and  cannot  now  be  disputed.  It  is 
my  opinion  that  if  the  document  of  Madhoo  Singh  be 
sufficient  with  regard  to  the  right  of  Kirut  Singh,  it  is 
so  with  regard  to  all  who  are  included  in  it.  In  this 
case  the  Plaintiff  was  at  liberty  to  say  that  he  was  not 
a  party  to  such  a  claim  on  that  deed  of  partition  ;  and 
if  that  deed  was  accepted  by  his  father,  it  could  not 
be  prejudicial  to  him,  and  he  referred  to  2  Macnaghteii's 
Principles  of  Hindu  Law,  p.  50,  as  a  sufficient  pre- 
cedent for  it ;  but  the  Plaintiff  has  never  brought  for- 
ward a  claim  to  have  the  deed  of  Madhoo  Singh  an- 
nulled, and  that  deed  has  been  confirmed  by  the  Pro- 
vincial Court,  as  above  said,  and  he  could  produce  no 
kind  of  proof.  It  is  my  opinion  that  the  deed  of  gift 
at  the  investiture  of  the  Brahminical  thread  is  con- 
trary to  rule  and  usage,  and  nothing  has  been  found 
to  show  its  authenticity  ;  for  the  possession  of  the 
Plaintiff  is  according  to  the  document  of  Madhoo 
Singh,  and  not  by  any  other  document :  and  by  the 
Hindoo  law,  if  any  deed  of  partition  be  put  in  exe- 
cution, and  any  one  take  anything  under  it,  he  will 
have  possession  of  only  that  and  nothing  more,  and 
my  decision  should  be  according  to  the  Hindoo  law^ 
upon  which  the  Plaintiff  founds  his  claim  :  and  it  is 
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1855.        not    necessary    to   enter  into  the  question  of  family 

Baboo       usage  in  this  case,  because  in  a  similar  case,  in  which 

^^iisGi™  the  Defendants   are  parties,    the   question  of  family 

MAntuAjA    ^s^g^  ^^^^  ^^^^  ^^lly  tried."     The   suit  of  the  Ap- 

MoiiEsiiuR    pellant  was  accordino^ly  dismissed  with  costs. 

Sings 
and  others.        The   Appellant   appealed    from  this  decree  to  the 

Sudder  Dewanny  Adawlat  of  Calcutta. 

The  appeal  came  on  for  hearing  on  the  27th  of 
February^  1846,  concurrently  with  an  appeal  brought 
by  Basdeo  Singh  against  the  decree  of  the  Zillah 
Court  in  his  suit. 

In  Basdeo  Singh's  suit  the  Judge,  Mr.  Ratter y^  en- 
tered fully  into  the  question  respecting  the  family 
usage,  and  agreeing  in  opinion  with  the  lower  Court, 
dismissed  the  appeal  (a)  ;  and  for  the  same  reasons 
dismissed  the  appeal  of  the  Appellant  in  his  suit,  with 
costs.  In  his  judgment  he  said  : — '^  As  this  case  is 
similar  to  case  No.  50  (the  suit  of  Basdeo  Singh  v. 
Roodur  Singh)^  and  with  regard  to  the  evidence  in 
that  case  generally  and  to  the  documents  filed  by 
Roodur  Singh^  one  of  the  Eespondents  in  this  case, 
particularly,  it  is  not  necessary  in  my  opinion  to  enter 
into  particulars  in  this  case,  which  can  be  known  by 
a  reference  to  it.  In  this  case  my  opinion  coincides 
in  every  respect  with  that  of  the  District  Judge." 

From  this  decree  the  Appellant  appealed  to  Eng- 
land, Pending  the  appeal  Roodur  Singh  died,  having 
previously  abdicated  and  by  deed  granted  the  Raj  to 
his  eldest  son,  Maharajah  Moheshur  Singh^  who  was 
admitted  by  the  Sudder  Court  to  succeed  his  father  as 
Eespondent,  and  carry  on  the  appeal. 

{a)  See  case  reported,  7iom.  Mulia  Raj  Kowur  Basdeo  Singh  v. 
Miiha  Rajah  Roodur  Singh  Bahadur,  7  Ben.  Sud.  Dew.  Rex3.  228. 
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The  appeal  now    came    on  for    hearing,  and    was        1855. 
argued  by  t^  ^^ 

GUNESH   DUTT 

Mr.  R,  Palmer^  Q.  C,  and  Mr.   Shapter^  for  the         ^l^^^ 
Appellant.  Maharaja 

^  ^  MOHESKUR 

Their  argument  was  confined  to  two  points  :  first,  and  others 
to  an  examination  of  the  evidence,  whether  the  Zemin- 
dar y  of  Tirhoot  constituted  an  ancient  Raj  or  not,  and 
the  custom  and  usage  of  the  family  regulating  the  suc- 
cession ;  secondly,  as  to  the  validity  of  the  deed  of 
appointment  to  the  Raj  by  Madhoo  Singh  upon  his 
abdication  in  his  eldest  son's,  Chuter  Singli's^  favour, 
and  the  acquiescence  in  it  by  Kvntt  Singh  and  Gohind 
Singh^  the  Appellant  contending,  that  the  determina- 
tion of  the  question  of  the  succession  was  to  be 
governed  by  the  general  Hindoo  law,  by  which  he 
claimed  upon  a  partition  to  be  entitled  to  the  moiety 
sued  for.  They  referred  to  Rajah  Deedur  Hossein  v. 
Ranee  Zohoor-oon-Nissa  {a\  Raiviit  TJrjim  Sing  v. 
Raiout  Gunsiam  Sing  (^),  Baidyanund  Singh  v.  Rud- 
ranand  Singh  (c),  Muha  Raj  Koiuur  Basdeo  Singh  v. 
Muha  Rajah  Roodur  Singh  Buhadur  {d\  1  Strang^ s 
Hindu  Law  (2nd  Edit.),  pp.  16,  177,  198,  1  W. 
Macnaghtenh  Principles  of  Hindu  Law,  pp.  44,  46  : 
Ben.  Kegs.  XL  of  1793,  and  X.  of  1800. 

Mr.  Wigram^  Q.  C,  and  Mr.  Leith^  appeared  for 
the  Eespondents  ;  but  were  not  called  upon  to 
argue  the  case. 

Judgment  was  pronounced,  as  follows,  by 

{a)  2  Moore's  Ind.  Ap.  Cases,  441. 
(5)  5  Moore's  Ind.  Ap.  Cases,  169, 

{c)  5  Ben.  Sud.  Dew.  Eep.  198.    {d)  7  Ben.  Sud.  Dew.  Rep.  228. 
VOL.  VI.  .  W 
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^^^^'  The  Eight  Hon.  T.  Pemberton  Leigh  : 

In  this  case  their  Lordships  do  not  think  it  neces- 
SiKGH       sary  to  trouble  the  Counsel  for  the  Eespondents.     We 

Mahakaja     had  very  little  doubt  at  the  termination   of  the  argu- 
SiNGH^^    ment  for  the  Appellant  what  judgment  it  would  be 

and  others,  our  duty  to  recommend  Her  Majesty  to  pronounce, 
but  we  were  extremely  unwilling  to  intimate  any  opi- 
nion upon  that  subject  until  we  had  an  opportunity, 
by  a  careful  examination  of  the  whole  proceedings,  of 
ascertaining,  whether  there  was  anything  to  be  found 
in  them  which  v/ould  either  alter  or  confirm  that  im- 
pression. We  have  had  an  opportunity  of  making 
that  examination,  and  the  result  of  that  is  to  remove 
all  doubt  from  our  minds  as  to  the  utter  absence  of 
any  ground  for  the  present  appeal. 

Before  adverting  to  the  circumstances  of  the  case, 
either  of  fact  or  of  law,  which  are  in  controversy,  it 
may  be  convenient  to  state  those  as  to  which  either 
there  is  no  dispute,  or  as  to  which,  in  the  opinion  of 
their  Lordships,  all  possibility  of  their  being  success- 
fully disputed  is  removed  by  the  evidence. 

In  the  month  of  Jtiljj,  1775,  Mad/wo  Singh  suc- 
ceeded to  the  Zemindar y  of  Tirhoot.  He  succeeded 
to  the  Zemindar y  on  the  death  of  his  .brother  Pratah 
SingJi^  who  had  previously  been  in  sole  possession  of 
it,  Madhoo  Singh  during  the  lifetime  of  his  brother 
being  in  possession  of  a  Pergunnah  called  Dhurum" 
poor^  as  a  Baboo  allowance,  which  is  a  provision  for 
younger  sons,  as  an  appanage  of  the  estate.  Mad- 
hoo Singh  had  five  sons ;  Kishim  Singh,  his  eldest 
son,  died  without  issue  in  his  father's  lifetime,  and  a 
younger  son  called  Ramaput  Singh  was  adopted  into 
another  family,  and  ceased,  therefore,  to  be  a  son  of 
Madhoo   Singh,       There    remained,    therefore,    three 
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and  others. 


sons   of   Madhoo    Singh,    namely,   Chutur    Singh,   his        J^^o. 
eldest  son,  Kirut  Singh,  his  second  son,  and   Gohind 
Singh,  his  third  son. 

On  the  18th  of  June,  1807,  Madhoo  Singh,  thinking 
himself  at  the  point  of  death,  and  being,  in  truth, 
extremely  ill,  abdicated  the  Zemindary,  and  retired  to 
Benares,  or  to  the  banks  of  the  Ganges,  for  the  pur- 
pose of  dying  there,  and  on  that  day  he  made  a  deed, 
upon  which,  in  a  great  measure,  the  merits  of  this 
case  turn. 

By  that  deed,  after  reciting  that  he  was  unwell,  and 
was  retiring  from  the  world  to  die  upon  the  Ganges, 
he  transferred  the  Raj,  as  he  called  it,  or  the  Zemin- 
dary in  question,  to  his  eldest  son,  Chutur  Singh,  and 
by  the  same  deed  he  declared  that  he  had  already 
given  one  Fergunnah,  Jedee,  to  his  second  son,  Kirut 
Singh,  by  way  of  provision  as  a  Bahoo,  and  another 
Pergunnah,  Burkarpoor  Ragho,  to  his  son  Gohind 
Singh,  as  a  similar  provision  for  him  as  a  younger  son. 
He  made  a  similar  disposition  of  certain  villages  as  a 
provision  for  his  daughters.  This  deed  was  executed 
on  the  18th  day  of  June.  On  the  27th  of  that 
month  he  presented  a  petition  to  the  Judge  of  the 
Zillah  Court  of  Tirhoot,  stating  the  terms  of  this 
deed,  and  praying  that  it  might  be  carried  into 
effect.  On  the  4th  of  Jidy,  1807,  he  presented  a 
similar  petition  to  the  Collector,  praying  that  in  his 
department  this  instrument  might  be  carried  into 
effect  by  entering  the  estates  in  the  names  to  which 
the  deed  transferred  them.  On  the  12th  of  August, 
1807,  an  order  was  made  by  the  Collector  accord- 
ingly, directing  those  transfers  to  be  entered,  and  on 
the  same  day  the  Collector  issued  an  order  to  the 
tenants,  ordering  them  to  pay  their  rents  add  assess- 
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1855.        ments  according  to  the  terms  of  this  deed ;  and  on 

Baboo      the   14th  of  the  same  month,   the   Zillah  Judge  of 

^liNGH^^^  Tirhoot   sent   a    message   or   note   to    Chutur    Singh, 

,r    ^'  stating  that  he  had  received  communication  of  this 

MoHESHUR   instrument,  and  that   Chutur  Singh  should  be  put  in 
Singh  .  -,  ....  .  ,. 

and  others,  possession,  and  remain  in  quiet  possession  according 
to  the  terms  of  that  deed. 

With  respect,  therefore,  to  this  instrument,  and  to 
the  fact  of  its  having  been  made,  of  its  being  consi- 
dered valid,  and  carried  into  execution,  at  least 
adopted  by  all  the  authorities  of  the  country,  there 
can  be  no  doubt. 

But  all  this  takes  place  during  the  time  that 
3Iadhoo  Singh  was  alive  ;  he  continues  to  live  till  the 
month  of  November,  1807  ;  no  doubt  is  ever  intimated 
by  him,  no  suspicion  suggested  by  him  of  any  fraud 
having  been  practised  upon  him,  or  of  there  being 
any  invalidity  in  this  instrument,  and  upon  this  deed 
the  possession  in  all  respects,  both  with  respect  to  the 
Raj\  if  it  be  a  Raj\  and  with  respect  to  the  Pergunnahs 
given  to  those  younger  sons  as  Baboo  allowances,  is 
taken  and  confirmed  according  to  the  terms  of  the 
deed. 

Thus  matters  continued  till  the  month  of  3Iag, 
1811,  when  Kirut  Singh,  the  second  son,  who  was  in 
possession  of  the  Pergunnah  Jedee,  institutes  a  suit 
against  his  brother,  Chutur  Singh,  for  the  purpose  of 
obtaining  one-third  of  the  Zemindary.  In  the  plaint 
in  that  suit  he  states  the  facts  which  I  have  alluded 
to,  namely,  the  situation  of  the  family,  and  the  pos- 
session of  the  Raj  by  Chutur  Singh.  He  then  alleges 
that  the  Pergunnah  which  he  held  was  given  to  him 
by  his  father  upon  his  investiture  with  the  Brah- 
minical  thread,  and  that  he  was  not  by  the  acceptance 
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of  that  Fergiinnah  deprived  of  his  general   rights   in        ^^'^'^' 

the  Zeinindary  ;  and  then  he  alleged  that  the   Zemin-       Baboo 

dary  was  divisible  amongst  all  the  sons,  and  that   he,     ^  tsixoii 

therefore,  as  one  of  the  three   sons,  was   entitled  to  a    ,^    ^' 

'  ...  Maharaja 

third  share.     He  stated  that  his  brother,  Gohind  Smgh^    Moheshur 
was  then  a  minor,  bnt  that  when  Gohind  Singh   came    and  others. 
of  age,  Gohind  Singh  would  claim  his  third,  or  might 
claim  his  third,  of  the  Zemindar g. 

On  the  7th  of  Mag^  1812,  Chuticr  Singh  put  in 
his  answer  in  that  suit,  and  he  there  distinctly  alleged 
that  the  possession  of  the  Pergimnah  held  by  Kir  at 
Singh  was  under  the  terms  of  this  deed  ;  he  denied 
the  fact  of  any  grant  having  been  made  upon  the  in- 
vestiture, and  insisted  upon  the  validity  of  the  deed, 
under  which  he  v/as  in  possession,  and  of  his  right 
as  sole  heir  to  this  Zemindary. 

On  the  22nd  of  June^  1814,  the  suit  of  Kirut  Singh 
was  dismissed,  and  it  was  dismissed  upon  this  ground  ; 
that  totally  independent  of  all  family  usage  whatever, 
or  of  what  the  law  might  be  if  no  such  deed  as  that 
of  1807  had  been  assented  to  by  the  sons,  Kirut 
Singh  had  taken  possession  of  Pergunnah  Jedee^  and 
was  then  in  possession  under  the  terms  of  that  deed  ; 
that  he  had,  therefore,  assented  to  the  deed,  and  was 
bound  by  the  whole  efect  of  it. 

That  judgment  was  pronounced  on  the  22nd  of 
June^  1814.  Kirut  Singh  appealed  against  that  judg- 
ment, and  in  the  month  of  July^  1816,  he  abandoned 
that  appeal,  and  by  a  deed  of  compromise  and  adjust- 
ment, distinctly  recognised  the  title  of  his  brother  to 
the  possession  of  this  Zemindary^  of  this  Raj^  as  it  is 
there  termed,  as  his  undivided  inheritance.  On  the 
4th  of  Septemher^  1816,  it  appears  that  there  was  a  deed 
executed  by  Chutur  Singh,  which  it  was  said  was  con- 
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1855.  nected  with  the  deed  of  July^  1816.  Their  Lordships 
Baboo  can  find  no  connection  between  those  two  deeds  ; 
SixGH  there  is  nothing  in  the  snit  which  had  been  instituted 
Maharaja  ^^^  Kirut  SingJi^  in  which  the  claim  which  Chutitr 
MoHESHDR  Singh  abandoned  by  the  deed  of  the  4th  of  September^ 
and  others.  1816,  is  raised  or  insisted  upon  by  him.  It  never 
can  be  considered,  in  the  opinion  of  their  Lordships, 
as  in  the  slightest  degree  affecting  the  validity  or  the 
effect  whatever  it  may  be  of  that  abandonment  of  the 
appeal,  that  this  deed  was  executed  by  Chithir  Si7igh. 
The  effect  of  Chutur  Singh'' s  deed  was  simply  this, 
that  Kirut  Singh  Avas  to  be  put  in  possession  of 
thirty-three  villages,  a  comparatively  small  quantity  of 
land,  which  had  been  given  to  him,  not  by  a  direct 
ancestor  of  the  family,  but  by  the  Maharanee^  the 
wife  of  one  of  those  former  Rajas ^  or  at  least  a  mem- 
ber of  the  family.  Chutur  Singh^  it  seems,  had 
claimed  that,  not  in  this  suit,  but  had  claimed  it,  or 
set  up  some  right  to  it,  as  a  part  of  the  Zemin- 
dary^  and,  upon  this  deed  of  the  4th  of  September^ 
he  abandoned  it.  The  claim  involved  in  this  instru- 
ment of  the  4th  of  September^  1816,  is  thirty-three 
villages,  whereas  the  right  involved  in  the  suit 
by  Kirut  Singh  is  one- third  of  fifteen  hundred  vil- 
lages, a  large  Principality.  There  is  no  sort  of  con- 
nection between  those  two  instruments  that  we  can 
perceive,  and  if  there  were  it  would  be  idle  to  repre- 
sent that  the  one  could  be  considered  as  a  conside- 
ration for  abandoning  the  claim  to  the  other. 

Now,  observe  this  takes  place  in  1816.  Gobind 
Singh  had  been  in  possession  (as  far  as  a  minor  can 
be  in  possession  during  his  minority)  of  the  Pergun- 
wdx^  which  had  been  allotted  to  him,  but  in  1815  or 
1816  he  came  of  age.     Kirut   Singh^   in  his  suit,  had 
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adverted  to  his  claim,     I  rather  think  he   was  guar-        i^^^- 
diaii  of  Gohind  Singh ;  but    Gohind  Singh^  on  coming       Baboo 
or  age,  must  nave  known,  and  could  not  nave  avoiaecl        Singh 
knowing,  the  question  which  had  been  raised  in  this    j^j^^j^'j^^j^ 
suit  by  his  brother,  Kirut  Singh^  and  that  if  the  pos-    Moheshur 
session  of  the  Pergunnah  which  had  been  held  by  his    and  others-. 
brother  was  under  that  deed,  he  could  have  no  claim, 
according  to  the  decision  of   the  Zillah  Court,  to  any 
portion    of    the    Zemindary,      l^ow,    in    this   state  of 
things,  what  does  he  do  ?    Having  full  knowledge   of 
this  claim,  being  called  upon  by  the  circumstances  of 
the  case,  if  he  could  distinguish  his   case  from  Kirut 
SingJi'Sj  to  point  out  that  distinction,  and  assert   that 
claim  in  a  suit  of  his  own :  he  lives  for  seven  or  eight 
years  afterwards ;  he  acquiesces  entirely  in  the  pos- 
session of  that  Pergunnah  ;  he  raises  no  claim   to  the 
smallest  portion  of  the  Zemindary^  and  he  dies  in  the 
month  of  June^  1822,  leaving   the  present  Appellant, 
his  son,  a  minor. 

Now,  at  the  death  of  Gohind  Singh^  the  present 
Appellant  was  about  a  year  and  a  half  old.  His 
father  had  remained,  at  all  events,  after  he  came  of 
age,  for  seven  or  eight  years  in  the  possession  of  this 
Pergunnah  under  that  title,  whatever  it  was,  by  which 
at  that  time  it  was  held.  In  1837,  I  think,  the  pre- 
sent Appellant  would  come  of  age.  It  is  not  mate- 
rial, but  on  the  death  of  Gohind  Singh  the  Appellant 
was  made  a  ward  of  the  Court  of  Wards,  and  during 
his  minority  the  income  of  this  Pergunnah  was  ap- 
plied to  his  use. 

In  1839,  Chutur  Singh^  who  had  thus  remained 
during  the  whole  of  .his  life  in  the  individual  posses- 
sion of  this  Zemindary^  made  a  gift  to  his  son,  Roo- 
dur  Singh^  according    to    the    family    custom,  as  it    is 
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1855.        alleged,    by  whicli    he    abdicated  the    Zemindary   iu 
Baboo      favour  of  his  SOD,  and  he  soon  afterwards  died,  and 
^^'^Singh"^^  J^oodur  Singh  took  possession  as  sole  Zemindar. 

^-  ^  On  the  29th  of  i/w/y,  1839,  the  present  Appellant 
MoHESHUR  instituted  his  suit.  ISTow,  it  must  be  observed,  that 
and  others.  ^^  ^^^  ^^^  notice  of  the  ground  upon  which  Kind 
Singh'' s  suit  had  been  decided,  and  the  points  which 
he  had  to  make  out,  therefore,  were  these :  that  the 
Zemindary  in  its  nature  was  divisible  ;  that  there  was 
no  deed,  or  no  valid  deod,  executed  which  could  de- 
stroy that  divisibility,  and  that  he  never  had  assented, 
whatever  Kind  Singh  might  have  done,  to  the  deed 
of  1807,  by  which,  what  they  call  a  partition  of  this 
family  property  was  made. 

Accordingly,  in  his  suit,  he  distinctly  alleges,  and 
it  is  the  necessary  foundation  of  his  suit,  that  his 
possession  of  that  Pergunnah  had  not  been  under  the 
deed  of  1807,  but  that  grants  had  been  made  to  each 
of  the  sons,  and  among  them  to  Kirut  Slngh^  upon 
their  investiture  with  the  Brahminical  thread  by  their 
father ;  that  upon  the  occasion  of  that  investiture,  a 
grant  had  been  made  to  each  son,  of  a  Peagunnah^  as 
a  free  gift  by  the  father.  He  then  disputed,  as  had 
been  done  in  the  former  suit,  the  validity  of  the  deed 
of  1807  upon  other  grounds,  and  he  claimed  one 
half  of  this  Zemindary, 

The  answer  put  in  by  Roodur  Singh  insisted  that 
the  possession  had  been  under  the  deed  of  1807,  and 
under  the  family  usage,  warranting  the  execution  of 
that  deed.  In  that  answer  he  distinctly  stated  what 
was  very  important,  that  with  respect  to  Kind  Singh 
there  was  not  a  pretence  for  saying  that  it  had  been 
made  upon  the  investiture  with  the  Brahminical 
thread.     It   appeared  upon  the  documents    to   which 
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liG  referred,  that  there  Iiad  been  a  gift  made  to  him        ^^^^• 
upon  his  birth  by  his  father,  as  the  eldest  son,  and       Baeoo 
that  the  documents  in  the  Collector's  ofnce,  and   the       Singh 

Magistrate's  office,  distinctly  proved  that.     K'ow,  on  ]v,i;^jr%^,vjA. 

the  31st  of  August^  1841,  the   replication  was  filed  by    Moheshur 

•n  ••        •!•  c     ^  •  Singh 

the  Appellant,  still  persisting  m  his  statement  of  this    and  others. 

grant  having  been  made  to  all  the  sons  upon  the  in- 
vestiture with  the  Brahminical  thread,  and  then  for 
the  first  time  he  sets  up  a  deed  which  he  states  is 
dated  the  14th  of  March^  1806,  by  which  he  alleges 
that  that  grant  to  him  was  made. 

Now  it  appears,  that  Rooclur  Singh  had  a  brother 
named  Basdeo  Singh^  and  when  this  claim  was  set  up 
by  the  present  Appellant,  insisting  that  the  Zemin- 
dary  was  divisable,  and  that  he  was  entitled  to  one 
half  of  it,  as  coming  from  MadJioo  Singh^  it  occurred 
naturally  enough  to  Basdeo  Singh^  that  if  that  were 
so  he  was  entitled  to  one  half  of  that  which  belonged 
to  Chutur  Slnghy  and,  accordingly,  on  the  20th  of 
September  J  1841,  he  instituted  a  suit,  and  the  effect 
of  the  success  of  those  two  suits  would  have  been 
this  :  in  the  first  place,  one  half  of  the  Zemindary 
must  have  gone  to  the  present  Appellant,  and  one 
half  of  the  remainder  must  have  gone  to  Basdeo 
Singh.. 

Now,  there  was  this  difference,  and  this  difference 
only,  in  the  questions  which  were  raised  in  those  two 
suits.  In  both,  the  validity  of  the  deed  of  1807  and 
the  existence  of  the  family  custom  were  equally  in 
controversy.  In  the  suit  of  the  Appellant  alone, 
could  any  point  be  raised  as  to  the  deed  of  1807  be- 
coming valid  by  acquiescence  of  the  parties.  In  the 
Appellant's  suit,  therefore,  both  the  family  usage  and 
the  validity  of  the  deed  of  1807  were  raised,  and  also 
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the  point  wlietlier  the  present  Appellant  was  or  ^YaB^ 
not  bound  by  the  acquiescence  of  his  father  in  the 
deed  of  1807.  These  two  suits  inyolving  in  a  great 
degree  the  same  points,  an  order  was  made  by  w^hich 
they  were  referred  to  the  same  Judge  ;  they  were 
heard  at  the  same  time,  and  there  appears  to  have 
been  a  reference  made  to  the  evidence  in  both  suits.. 
The  evidence  taken  in  one  was  referred  to  in  the 
other.  On  the  31st  of  December ^  1844,  both  these 
suits  were  dismissed.  The  first  suit,  the  Appellant's^ 
was  dismissed  in  this  manner  :  It  was  said  by  the 
Court,  tliat  he  raised  there  two  points,  first  the  ac- 
quiescence, which,  as  they  held  to  be  decisively  against 
him,  it  was  unnecessary  to  enter  into  the  question  of 
family  usage  in  that  case,  because  that  was  fully  done 
in  Bascleo  Singh- s  suit,  in  which  equally  with  this  it 
was  an  essential  part  of  the  case.  In  the  two  suits 
together,  therefore,  they  decide  that  this  is  a  Raj ; 
that  family  usage  exists  for  which  the  deed  of  1807 
was  executed;  that  the  deed  of  1807  was  a  deed  to- 
which  Gohind  Singh  assented,  and  by  which  the  Ap~ 
pellant,  his  son,  is  bound. 

On  the  10th  of  March^  1845,  there  was  an  appeal 
in  both  suits  to  the  Sadder  Court,  and  on  the  27th 
of  February^  1846,  both  appeals  were  dismissed.  In 
August^  1846,  there  was  leave  given  to  appeal  to  Eng- 
land. In  1850,  Roodur  Singh^  the  then  Raja^  fol- 
lowing the  usage  which  had  prevailed  in  this  family^ 
or  was  represented  to  have  prevailed  in  this  family^ 
for  at  least  two  centuries^  abdicated  in  favour  of  his 
eldest  son,  the  present  Eespondent,  and  by  an  order 
made  by  the  Sudder  Court,  the  Eespondent  was  sub- 
stituted for  him  in  the  appeal. 

l^ow.  the  questions  which  have  been  raised  at  their 
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Lordships'  bar,  and  argued  with  that  ability  which  we  i§^^- 
always  find  in  the  arguments  of  the  Counsel  who  have  Baboo 
been  employed  in  the  appeal,  are  these :  The  first  sixgh 
question  is  as  to  the  validity  of  the  deed  of  Madlioo  ^^^^l 
Singh^  and  that  independent  of  any  acquiescence  by  Moheshur 
Gohind  Singh,  ISTow,  questions  of  general  law  of  andotlitrs. 
great  importance  have  been  raised,  but  which  it  ap- 
pears to  their  Lordships  do  not  really  arise  in  the 
present  case.  We  apprehend  that  the  principle  upon 
which  we  are  about  to  proceed  in  this  case  admits  of 
no  doubt  or  question  whatever.  By  the  general  law 
prevailing  in  this  District,  and  indeed  generally  under 
the  Hindoo  law,  estates  are  divisible  amongst  the 
sons,  when  there  are  more  than  one  son  ;  they  do  not 
descend  to  the  eldest  son,  but  are  divisible  amongst 
all.  With  respect  to  a  Raj  as  a  Principality,  the 
general  rule  is  otherwise,  and  must  be  so.  It  is  a 
Sovereignty,  a  Principality,  a  subordinate  Sovereignty 
and  Principality  no  doubt,  but  still  a  limited  Sove- 
reignty and  Principality,  which,  in  its  very  nature, 
excludes  the  idea  of  division  in  the  sense  in  which 
that  term  is  used  in  the  present  case.  Again,  there 
is  no  doubt  that  the  general  law  with  respect  to  inhe- 
ritance, as  well  as  with  respect  to  other  matters,  may, 
in  the  case  of  great  families  where  it  is  shown  that 
usage  has  prevailed  for  a  very  long  series  of  years,  be 
controlled,  unless  there  be  positive  law  to  the  con- 
trary. Now,  it  is  said  in  this  case,  that  there  is  no 
positive  law  which  excludes  the  divisibility  of  this 
inheritance,  unless  it  be  clearly  proved  to  be  an 
ancient  Raj\  which  it  is  denied  that  it  is.  But  Re- 
gulation XL  of  1793  really  has  no  bearing  upon  the 
case,  for  the  Regulation  of  179o  is  confined  to  cases 
in  which   there  is  no   deed  and  no  Will   executed. 
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1855.        While  there  is  a  deed,   or  where  there  is  a  Will,  it 
Baboo       does  not  glve  a  validity  to  that  deed  or  that  Will, 
Singh  ^^  which  the  deed  or  Will  would  not  otherwise  possess, 
Mahabaja    ^^^  ^^  leaves  it  pre(3isely  where  it  stood  before ;  there- 
MoiiESHUR    fore,  the  Regulation  of  1793,  and  Eegulation  X.  of 
and  others,    1800,  and  the  authorities  upon  this  point  which  have 
been  referred  to,   do   not  appear  to  their  Lordships 
to  be  at  all  involv^ed  in  the  consideration  of  the  pre- 
sent case. 

The  question,  therefore,  is,  first,  was  this  a  real  and 
true  Baj.  Now,  upon  looking  into  the  evidence  upon 
that  point,  one  can  hardly  avoid  expressing  some  sur- 
prise that  even  the  strong  necessity  of  the  case  could 
induce  a  doubt  to  be  raised  upon  that  point  at  the  Bar ; 
because,  what  is  the  evidence  ?  lu  the  first  place,  it 
is  not  disputed  that  a  considerable  time  before  this 
country  fell  under  the  dominion  of  the  East  India 
Company,  this  was  a  Eaj\  with  all  the  circumstances 
attending  a  Raj ;  that  it  was  treated  as  such  by  the 
supreme  authorities  ;  it  was  treated  as  such  by  the 
vassals  or  tenants  of  the  Eaj\  and  that  from,  that  time 
to  the  present  no  question  as  to  its  being  a  Baj  has 
existed. 

But  the  evidence  goes  a  great  deal  further,  and  it 
is  some  satisfaction  to  their  Lordships  in  this  case 
to  find  that  there  is  at  length  one  case  (I  think  I  may 
almost  say  it  is  the  first  I  have  ever  seen  in  my  expe- 
rience in  this  Court),  in  which  the  parol  evidence 
given  in  the  case  upon  the  part  of  the  Eespondents  is 
really  worthy  of  the  utmost  attention.  It  is  given  by 
persons  not  liable  to  any  imputation  whatever,  either 
in  respect  of  their  position,  or  in  respect  of  the  form 
and  mode  in  which  they  gave  their  testimony. 

ISTow,  the  e^udence  which  was  given  in  this  case  is 
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produced  from  nineteen  witnesses,  fourteen  or  fifteen  is^o. 
of  them,  if  not  more,  being  Zemindars  or  Talookdars^  Baboo 
persons  of  station  holding  property,  paying  a  large  ^'"singi/^^ 
revenue  to  the  Government,  some  Es.  3,000,  some  ,  ^• 
Ks.  5,000,  some  Es.  4,000,  some  Es.  8,000;  all  well  Moheshur 
acquainted  with  the  country,  wdiose  ancestors,  as  it  and  others. 
appears  in  many  instances,  for  twelve  generations,  in 
some  for  longer,  and  in  others  for  a  less  period,  have 
held  lands  in  this  District,  who  were  interested,  there- 
fore, in  knovv^ing  what  the  nature  of  this  property  was  ; 
and  what  is  the  account  which  tliey  give  ?  Why,  the 
account  which  they  give  is  this,  that  this  was  ^  a  Raj. 
Independent  of  this,  however,  there  is  the  evidence  of 
three  Canoongoes^  or  Record-keepers,  persons  in  this 
part  of  India  especially,  as  it  appears  from  reports 
which  we  have  had  occasion  to  look  into  for  another 
purpose,  entitled  to  great  credit,  and  v/ho  tell  us  that 
that  which  is  stated  in  the  parol  testimony,  as  a  tra- 
dition from  their  ancestors  by  other  witnesses,  is  con- 
sistent v/ith  their  knowledge  collected  from  the  re- 
cords which  have  been  in  their  possession.  The 
account,  therefore,  which  they  give  upon  that  point 
is  this :  that  before  the  time  of  Mahesh  ThaJcoor^ 
above  two  hundred  years  ago,  before  the  original 
founder  of  this  family,  Mahesh  ThaJcoor^  came  into 
possession  of  it,  it  was  a  Principality,  that  it  was 
granted  by  the  Emperor  to  this  first  founder  of  the 
family,  and  that  ever  since  it  has  continued  in  this 
family,  one  and  indivisible  ;  but  to  that  I  will  advert 
presently.  ISTow,  what  do  they  tell  us  ?  They  are 
asked  how  they  know  this  ;  why  they  say,  we  know  it 
for  this  reason,  that  the  vv^hole  of  this  Sircar  Tirhoot 
was  originally  included  in  it.  The  whole  of  that  great 
property  was  included  in  the  possession  of  this  family ; 
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1855.       tliey  were  the  only  rulers  whom  we  knew,  and  we 

Baboo      knew  they  were  the  rulers,   and  we   knew  who  they 

^"'siNGH^^^  were,  for  this  reason,  that  we  and  our  ancestors  held 

,r    ^*  our  lands  from  them,  and  until  the  East  India   Com- 

Maharaja  '         .    , 

Moiis:sHUK  pany  assumed  the  dominion  over  this  territory,  we 
and  others.  P^i<i  c>ur  rents  as  vassals  or  as  holders  to  the  Lords 
of  this  Zemindary^  who  were  the  rulers  of  the  country, 
we  knowing  nothing  of  the  Emperor  from  whom  the 
grant  to  this  founder  of  the  family  was  made,  and  we 
find  the  seal  with  the  i^sh,  which  is  not  in  its  own 
expression  very  intelligible,  is  stated  to  be  an  emblem 
of  Sovereignty  or  of  high  nobility  granted  by  the 
Emperor  to  great  families ;  and  if  it  were  further 
necessary  to  inquire  into  the  antiquity  of  this  Zemin- 
dary  before  the  possession  of  the  East  India  Com- 
pany, there  is  evidence  which  admits,  in  the  opinion 
of  their  Lordships,  of  no  doubt  whatever  that  this 
was  a  Ra]  ;  was  a  Principality  indeed,  the  remnant  of 
it,  as  it  appears,  extending  even  at  the  present  time 
to  about  1,500  villages. 

Well,  then,  in  the  next  place,  is  there  usage  ?  Is 
the  family  usage  proved  ?  Now,  the  witnesses  to 
whom  I  have  already  referred,  one  and  all,  speak  of 
its  being  not  only  a  Raj^  but  without  divi.sibilit3\ 
They  state  further,  that  according  to  their  knowledge, 
it  has  always  been  treated  as  indivisible,  and  that 
there  is  no  instance  to  be  found  anywhere  in  which 
there  are  two  Rajas  to  be  found  upon  the  records  of 
the  Supreme  Government  as  coparceners  of  this  Ze- 
mindary.  NoWy  is  that  consistent  with  the  evidence 
on  the  other  side  ?  Why,  evidence  on  the  other  side 
there  is  none.  The  case  has  been  examined  Avith  the 
greatest  ability  and  ingenuity,  and  in  different  parts 
of  the  case  circumstances  have  been  pointed  out  as  to 
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which  it  is  said,  '^  Why,  it  is  difficult  to  reconcile  that  1^55. 
with  the  statement."  Why,  we  are  dealing  with  Baboo 
usage  continued  for  two   hundred  years,  and  when  you    ^^singh"^^ 

have  no  other  knowdedsre  than  that   which  can  be  col-    ,^    ^• 

*^  .  .  .  Maharaja 

lected,  after  a  great  lapse  of  time,   with   the  ignorance    Moheshur 
of   those    circumstances    which   might    explain    diffi.-    and  others, 
culties,  it  is  impossible  but  that  there  should  be  diffi- 
culties ;  but  I  must  say,  that  this  is  a  case    in  which 
there  are  as  few  difliculties,  at  least  in  my  judgment, 
as  I  have  ever  seen. 

Kow,  let  us  see  what  the  evidence  is.  The  pedigree 
put  in  by  the  Eespondent  describes  the  original 
founder  of  the  family  and  many  of  his  successors,  not 
as  ^^  Rajas'''  or  '^  Maharajas ^'^''  but  as  ^'  Thahoors  :^^ 
why,  really,  that  is  a  circumstance  which  is  utterly 
unimportant.  The  question  is  not  what  was  the  title 
or  designation  of  the  owner,  but  what  was  the  nature 
of  the  property  which  the  person  held  ?  The  term 
^^  Eajaj^^  as  it  is  well  said,  has  been  and  may  be 
usurped  by  almost  anybody  who  is  in  a  situation 
which  would  in  any  degree  give  countenance  to  it, 
as  we  find  commonly  enough  in  this  country  with 
respect  to  other  titles.  But  we  all  know  that  in 
feudal  times  the  greatest  barons  and  princes  in  the 
feudal  empire,  in  France  especially  at  all  events,  held 
their  estates  without  titles ;  one  of  them,  I  think 
De  Oourci/j  boasting  that  he  was  neither  King,  nor 
Count,  but  Seigneur  De  Courcy.  It  may  be  just  the 
same  with  this  family.  They  may  be  called  '^  Tha- 
hoors^^''  they  may  be  called  '^  Rajas^''^  but  that  makes 
no  difference.  Nay,  these  very  Bahoos  themselves, 
the  younger  sons  of  the  family,  are  in  this  very  case 
termed  Maharaja  Bahoo  so  and  so. 

But  then^   it  is  said,  (and  it  is  the  circumstance 
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1855.  wliicli  alone  appears  to  their  Lordships  to  have  any 
Baboo  weight  in  this  casOj)  but  we  give  you  evidence  that 
"^liNGH^^^  with  respect  to  one  of  those  parties.  Ram  Singh^  there 
Maiiaraji  ^^^  a  joint  possessor  of  this  ^em?2aary,  and  we  prove 
MoHEsnuR  it  in  this  way  : — Nurindur  Singh  was  in  possession  as 
and  others.  Rojci^  and  during  the  time  that  he  was  in  possession 
as  Raja^  from  about  1745  down  to  1752,  we  find 
several  grants  made  by  Ram  Singh  of  property  within 
the  limits  of  this  great  Zemindary^  most  of  them 
made  for  religious  uses  ;  but  whether  or  not  so  made, 
it  appears  that  one  or  two  of  those  grants  were  sub- 
sequentl}^  confirmed  by  the  Supreme  Court.  In  the 
first  place,  it  is  quite  consistent  with  possibility,  and 
I  should  say  with  probability,  that  this  Bahoo  would 
have,  as  the  sons  of  the  family  always  appear  to  have 
had,  a  Baboo's  allowance,  and  that  those  grants  were 
made  out  of  that  property  which  he  held  as  Bahoo^ 
or  out  of  other  property  which  belonged  to  him  in 
his  individual  character,  and  which  was  the  subject  of 
his  own  acquisition.  But  there  is  further  evidence, 
that  some  of  these  grants  were  confirmed  by  Maha- 
raja Nurindur  ;  and  with  respect  to  others  which  were 
not  confirmed,  it  is  perfectly  notorious  to  everybody 
acquainted  with  Bengal  usage,  that  there  is  a  very 
great  reluctance  on  the  part  of  the  great  proprietors 
to  interfere  with  property  so  appropriated,  whether 
with  or  without  law  ;  it  is  considered  a  sort  of  sacrilege 
so  to  do. 

I  am  not  aware  that  there  are  any  other  circum- 
stances established  in  the  evidence  in  this  case  which 
is  in  the  smallest  degree  inconsistent  with  that  usage 
which  is  proved  by  the  witnesses  to  have  prevailed  for 
this  great  length  of  time,  or  anything  which  can 
throw  doubt  upon  the  truth  of  that  statement. 
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?? 


But  there  is  this,  which  really  removes,  as  it  ap-        1855. 
pears  to  their    Lordships,  all  doubt  upon    the    case.       Baboo 
This  property  was  acquired  about  two  hundred  years     "^si^ngh"^^ 
ago  ;   according  to    the  case  which  the  Appellant  is  ^• 

compelled  to  insist  upon,  not  only  was  it  not  subject   Moheshur 
to  division,  but  it  was  left  to  descend  without  disposi-    and  others. 
tion ;  it  was  not  capable  of  being  made  the  subject  of 
disposition  so  as  to  exclude  divisibility.     Now,  is  it 
possible  that  in  a  period  of  two  hundred  years  there 
should  have  been  no  division  of  this  estate,  or  at  least 
no  such  division  as  finally  to  divide  and  separate  one 
portion  of  it  from  another  ?     It  is  absolutely  impos- 
sible ;  and  can  anything  more  strongly  illustrate  that 
impossibility  than  this,  that  if  the  question  he  raises, 
whether  the  general  Hindoo  law  prevails  or  not^  be 
decided  in  his  favour,  this  Zemindary  would  naturally 
be  split  into  portions  ;   the  Appellant  would  take  one 
portion,  Basdeo  Singh  would  take  another  half  of  the 
remaining  half,  and  the  Raja  would  be  left    with  only 
one-fourth  ? 

Their  Lordships,  therefore,  are  quite  unable  to  en- 
tertain any  doubt,  either  as  to  the  fact  of  its  being  a 
Raj^  or  as  to  the  fact  of  the  usage  prevailing  that  the 
reigning  Raja  has  the  power  of  abdicating,  and  by  deed 
assigning  the  Raj  in  favour  of  his  eldest  son  or  next 
immediate  male  heir ;  and  we  think  that  such  usage 
is  proved  beyond  all  controversy  to  have  prevailed 
in  this  country,  and  to  have  been  acted  upon  in  this 
instance. 

If  that  be  so,  it  is  not  very  important  to  enter 
into  the  consideration  of  the  sunuds,  which  were 
commented  upon  by  the  Appellant's  counsel,  the 
different  grants  which  are  represented  to  have  been 
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1855.  made,  "beginning  with  that  by  Maheeneth  Singh  in  the 

IbTboo  year  1690,  and  continuing  down  to  the  present  time, 

^^¥i^NGH^^^  Their  Lordships  are  unable  to  find  any  reason  to  doubt 

^'-  the  validity  of  these  instruments,  e3:cept  with  respect 

Maharaja  _Ji.  .     .         .  -      , 

M0HE8HUR  to  one.  With  respect  to  that  one,  it  is  said,  that  that 
and  others  ^^^^  purports  to  bear  date  on  the  12th  of  June^  and 
that  the  Raja  is  proved  to  have  died  on  the  9  th  of 
that  month,  and  that,  therefore,  it  could  not  be  a 
genuine  instrument.  Well,  the  force  of  that  argu- 
ment depends,  of  course,  entirely  upon  the  accuracy 
with  which  these  dates  are  given.  Yet  assuming  that 
that  instrument  could  not  be  genuine,  upon  which 
their  Lordships  in  their  present  state  of  knowledge 
upon  the  subject  are  not  able  to  pronounce  any  de- 
cided ^opinion,  and  striking  that  instrument  out  of 
the  case,  all  the  others  would  remain  unimpeached, 
and  that  which  is  the  most  important  of  all  would 
so  remain. 

Then,  if  there  were  no  deed,  the  Raj  would  de- 
scend indivisible ;  but  when  we  look  at  what  has 
been  done  within  the  last  one  hundred  years,  there 
really  seems  to  be  scarcely  room  for  the  suggestion 
of  a  doubt  that  each  of  those  different  Rajas  has 
actually  adopted  the  custom  contended  for,  whether 
reasonable  or  unreasonable ;  and,  with  respect  to^the 
deed  in  question,  it  would  be  unnecessary  if  that 
custom  prevailed :  and  it  may  be  observed,  that 
though  undoubtedly  before  the  Begulation  of  1793 
such  a  deed  was  useful  only  if  the  Zemindar  abdi- 
cated in  his  lifetime ;  yet,  if  he  chose  to  retain  the 
Raj^  the  deed  was  unnecessary  as  regards  the  Eegu- 
lation  of  1793 ;  though  it  might  possibly  be  important 
for  other  purposes. 
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If,  therefore,  th-e  case  stood  only  upon  this,  that  the  i^^^. 
Appellant  has  totally  failed  in  making  out  the  divisi-  Baboo 
bility  of  this  inheritance,  and  the  invalidity  of  the  deed  ^^^^"gh^'^ 
of  1807,  their  Lordships  would  be  clearly  of  opinion  ^.  ^^ 
that  he  had  failed  altogether  in  the  case  ;  but  as  the  Moheshuu 
property  is  of  very  great  value,  and  as  we  have  taken  and  oth^m 
the  somewhat  unusual  course  of  stopping  the  Ee- 
spondent's  counsel,  it  may  be  proper  for  us  to  advert 
to  another  point— namely,  whether  this  deed  ef  1807 
was  assented  to  by  Gohind  Singh^  so  as  to  bind  his 
son,  the  present  Appellant  ?  Now,  that  depends 
entirely  upon  this.  That  Gohind  Singh  held  posses- 
sion of  this  Pergunnah  admits  of  no  doubt ;  that  he 
took  possession  and  held  it,  or  that  it  was  held  for 
him,  during  his  minorityj  and  that  he  held  it  for  him- 
self during  his  lifetime,  and  that  after  his  death  it  was 
held  for  his  son  during  his  minority,  and  is  held  by 
him  up  to  this  very  hour,  as  it  appears  by  the  Appel- 
lant's statement,  are  facts  which  admit  of  no  doubt. 
The  Appellant  says,  that  is  very  true,  but  I  do  not 
claim  that  Pergunnah  under  tlie  deed  of  1807  ;  if  I 
do,  no  doubt  I  am  out  of  Court :  for  the  deed  of 
1807  allots  it  to  me  expressly  as  a  Baboo  allowance  ; 
but  I  claim  it  not  as  a  Baboo  allowance,  but  as  a  dis- 
tinct and  absolute  grant  made  to  me  upon  my  investi- 
ture with  the  Brahminieal  thread ;  similar  grants 
on  other  occasions  having  been  nmde  by  Madhoo 
Singh  in  favour  of  his  other  sons,  and  I  produce  this 
deed,  late  it  is  true,  in  the  course  of  these  proceed- 
ings, many  years  after  the  contest  had  arisen — a  deed, 
the  like  of  which  it  never  occurred  to  Kirut  'Singh  to 
suggest  or  produce.  It  is  in  his  replication,  for  the 
fu'st    timr.   he    mentions  a    deed  dated   in   the   year 
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1855.  1806,  which  purports  to  make  this  grant  to    Gohind 

Eaboo  Singh  on  the  occasion,   as  the  Appellant  alleges,   of 

Singh  his  mvcstiture  With  the  Brahminical  thread. 

Maharaja  "^^^  ^^^   ^^^  what  the  evidence  is  upon  this  point. 

MoHESHUR  He    produces    several   witnesses   to    state   that    they 

Singh  ,^  -       t      a                     p    ii                        .            i                     <. 

and  others,  saw  tnis  deed ;  some  oi  tnem  cannot  read ;  some  of 
them  do  not  know  the  language ;  but  they  say  that 
they  saw  the  deed  on  the  occasion  of  the  investi- 
ture ;  that  Madhoo  Singh  came  out  and  declared  that 
he  had  made  that  gift  to  his  son,  Gohind  Singh,  In 
the  first  place,  these  very  witnesses  swear,  at  least 
several  of  them  do,  that  a  similar  grant  was  made 
in  favour  of  Kirut  Singh  ;  and  after  the  attention  of 
the  Appellant  had  been  called  to  the  fact  that  the 
grant  to  Kirut  Singh  was  of  a  totally  different  cha- 
racter, in  his  replication  he  persists  in  that  statement, 
and  it  is  upon  that  issue  that  the  parties  go  to  evi- 
dence. 

^ow,  what  is  the  evidence  ?  The  Appellant's  coun- 
sel most  candidly,  as  well  as  most  judiciously,  with- 
drew that  from  the  consideration  of  their  Lordships 
by  stating,  ^'  We  must  admit  that  it  was  a  mistake. '^ 
A  mistake  !  Why,  it  is  a  mistake  which  must  have 
been  within  the  knowledge  of  the  parties  at  the  time 
they  made  this  allegation,  for  in  the  answer  they  were 
referred  to  the  documents ;  and  what  are  the  docu- 
ments ?  Why,  among  the  documents  is  a  grant  of 
the  Pergminah  of  Dhimimpoor^  a  portion  of  this  estate, 
but  such  a  portion  that  it  pays  18  lacs  of  rupees 
a-year  for  revenue  to  Government.  This  grant 
was  made  to  Kishun  Singh  upon  his  birth.  Whether 
any  deed  was  executed  upon  the  occasion  does  not 
appear.     I    rather  think    there   was   not :  but   upon 
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Kishun  Singh  coming  of  age  in  the  year  1802,  Madhoo  '^^'^^'  ^ 

Singh    presented   him    to    the    Collector,   stating  the  Baboo 

fact  of  his  having   made    the    grant    eighteen  years  Sixgh 

before/and  statincr  the  fact  that  his  son  had  now  come  ^i,J',^^ 

of  acre,  and  pravin«:  that  the  estate  mio-ht  be  trans-    Moheshur 
«  ,  P    1  •"  •  .  (.     r-  7  Singh 

f erred  out  oi  his  own  name  into  tne  name  or  IU-vudi    and  others. 

Smghj  and  that  is  done  by  the  Collector.  And  what 
is  the  effect  of  that?  VvHiy,  tlie  effect  is:^to  se- 
parate the  property  from  the  Zem''nda?'g ;  to  make 
Kishun  Singh  at  once  hold  from  tlie  Government,  to 
make  Kishun  Singh  liable  to  pay  the  revenue  assessed 
upon  it,  and  not  to  the  Raja^  but  to  the  Govern- 
ment. 

Then,  what  is  the  case  with  respect  to  the  other 
grants  ?  They  are  quite  different.  Where  an  estate 
is  granted  to  a,  yoimger  son  as  a  Baboo  allowance^ 
he  continues  to  pay  the  rent  luid  assessment  to  the 
Ilaja  ;  the  property  is  never  separated  from  the  Ze- 
mindar g  at  all.  The  cases,  therefore,  of  absolute 
grants,  and  of  grants  by  way  of  Baboo  allowance,  are 
essentially  dift'erent  in  their  nature. 

Let  us  see,  then,  in  what  way  the  Pergunnahs  thus 
given  are  entered  in  the  Collector's  books.  If  they 
were  entirely  transferred  under  a  deed  of  grant,  they 
would  be  transferred  as  such  into  the  names  of  those 
persons  to  whom  they  were  given.  If  they  are  made 
as  Baboo  allowances,  they  w^ill  be  described  as  Baboo 
allowances,  and  the  owners  of  those  Bahoo  allowances 
will  have  to  pay  the  revenue,  not  to  the  Govern- 
ment, but  to  the  Raja  in  Avhose  Principality  the 
property  is  situate.  Upon  that  there  is  no  question 
at  all.  We  find  with  respect  to  each  of  those  Pergun- 
nahs^  the  mode  in  which  they   were  entered  in  the 
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1800.        Collector's  books,  and  that  they  are  especially  entered 

Baboo       as    Bahoo    allowances,    and    entered    immediately   in 

^^SiNGH^^^  these  terms: — ^' Jumma   Wassilhakee^    or  revenue  ac- 

-,    ^*  count  for  the  whole  year,  of  the  Perqunnah  Jedee.  in 

Maharaja  ^  . 

MoHEsHUR    the    Sircar   of    Tirlioot^    the  property    of    Maliarajah 

and  others.  Koonivur  Boboo  Kirut  Singhj  for  his  support  as  a 
Bahoo y  ^'  Jumma  WassilhaJcec^  or  revenue  account 
for  the  whole  year,  of  tlie  Pergunnah  of  Bxirhahpoor 
Ragho^  in  the  Sircar  of  TirJtoot^  the  property  of  Maha- 
raja Koonivur  Bahoo  Gohincl  Singh^  for  his  sup- 
port as  a  Bahoo J^  Is  it  possible  to  raise  a  doubt 
upon  this  ?  You  have  these  entries  made  upon  the 
petition  of  the  Eaja  stating  that  he  has  made  the 
grants  for  the  Baboo  allowances  ;  you  have  those  grants 
recognised  by  Kirut  Singh  and  Gohincl  Singh^  who 
held  them,  and  they  settle  accounts  distinctly  upon 
the  footing  that  they  are  Baboo  allowances ;  they 
settle  accounts  upon  a  totally  different  principle  from 
that  upon  which  they  would  have  been  settled  if  they 
had  been  distinct  grants  like  that  to  Kislmi  Singh, 

It  is  useless  to  make  further  observations  upon  a 
case  which,  as  to  this  part  of  it,  at  least,  is  so  per- 
fectly plain.  But  with  respect  to  the  deed  of  1806 
thus  sworn  to  by  witnesses  who  clearly  are  unw^orthy 
of  credit,  it  may  be  remembered  that  every  one  of 
those  respectable  landowners  whose  evidence  is  given 
on  behalf  of  the  first  Eespondent  distinctly  state  that 
there  is  no  usage  to  grant  land  upon  the  occasion  of 
these  investitures,  though  there  is  a  usage  to  make 
presents  of  jewels  and  of  money,  and,  I  think,  three, 
or  perhaps  more,  of  those  witnesses  wxre  present  at 
this  very  investiture  of  Gobind  Singh  himself,  and  not 
cue  of   them    was    asked   by    the   .'\|)pcllant — ''  Was 
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there  such  a  deed  made?"    ^^Did  not  you  see  that  i^^^- 

deed  ?"       Or,  ^'  Did  not  you  hear  of  this   deed  which  Baboo 

is  sworn  to  by  the  Appelkmt's  witnesses  ?  "  ^Singh 


Upon  the  whole  of  this   case,  therefore,  their  Lord- 


V. 

Maharaja 


ships,  neither  upon  the  one  point  nor  upon  the   other,    Moheshur 
are  able  to  entertain  any  doubt.  ^^^  othors. 

They  were  much  struck  by  an  observation  made  by 
the  Appellant's  counsel  upon  the  judgment  which  had 
been  pronounced  in  this  case ;  and  they  certainly  had 
been  led  from  their  statement,  which  was  a  perfectly 
fair  one,  but  from  a  misapprehension  they  had  enter- 
tained of  the  nature  of  the  two  suits,  to  suppose 
that  the  case  had  been  decided  against  Gohind 
Singh  upon  the  ground  of  acquiescence,  because  it 
had  been  previously  decided  against  Kind  Singh  upcm 
that  ground.  IN'ow,  it  is  quite  obvious,  that  Kirut 
Singh  might  acquiesce  and  that  Gohind  Singh  might 
not,  but  the  case  of  acquiescence  as  against  Gohind 
Singh  is  precisely  the  same  as,  only  much  stronger 
than,  that  against  Kirut  Singh ;  for  with  respect  to 
Gohind  Singh,  he  never  during  his  lif-e  at  any  time, 
either  by  himself  or  by  others  on  his  behalf  during 
his  minority,  made  the  slightest  representation  of  his 
possession  of  this  Pergunnah  being  otherwise  than 
under  the  deed  of  1807,  and  according  to  the  entries 
made  upon  the  Collector's  books. 

Their  Lordships  have  looked  through  the  report 
which  was  cited  by  the  Appellant  of  the  case  of  31uha 
Raj  Koivur  Basdeo  Singh  v.  3Iuha  Rajah  Roodur  Singh 
Buhadur,  and  it  is  quite  clear  from  that  report  that 
there  was  other  evidence,  probably  a  good  deal  of  im- 
portant evidence,  which  we  have  not  before  us  upon 
the  present  occasion,  but  which  it  is  wholly  unneces- 
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1855.        gj^py    y^rQ   giioiild   liave ;    and  we  advert  to  that  now 

Baboo       only  for  this  purpose,  that  in  dismissing  the  two  suits 

Singh      at   the    same   time,    the  Court  below  do  not  say,    wo 

Mah\*kaj4.    ^^<^1^^^  ^^^    consideration    of   the  family    custom   in 

MoHESHUR   the  Appellant's  suit,  and  we   exclude   the   considera- 

and  others,    tion  of  the  validity  of  the  deed  of  1807,  independent 

of  acquiescence ;  but  having  these  same  points  raised 

in  both  suits,  both  being  for  this  purpose  consolidated, 

we  will  pronounce  our  opinion  upon  that  point  in  the 

other  suit,  and  upon  the  acquiescence  in  this. 

Upon  all  these  points,  therefore,  though  the  case  is 
one  of  much  complication,  and  has  been  argued  with 
great  ability,  which  might  have  thrown  some  doubt,  if 
it  had  been  possible  that  any  doubt  could  be  enter- 
tained wdth''respect  to  it,  their  Lordships  must  come 
to  the  conclusion  of  humbly  advising  Her  Majesty 
that  this  appeal  should  be  dismissed,  and  with  costs. 
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GuDADHUR  PuRSHAD  Tewarre  -     Appellant^ 


AND 

MoosuMAT    SooNDERKOOMAREE     -     Respondent.'^ 

On  appeal  from  the  Siidder  Dewanny  Adawlut  at 

Calcutta, 

X  HIS  was  a  motion  upon  petition,  to   restore  an  ap-    29thofJunej 
peal  which  had  been  dismissed  for  want  of  prosecution,         ■^^^^' 
pursuant  to  the   fifth  rule  of  Her  Majesty's  Order  in      Appeal  re- 
Council    of   the    13th  of   Jime^  1853  [a)^  six   months  being  dis- 
having  elapsed  from  the  arrival  of  the  transcript  and  ^anTo/effec- 
registration  in   the   Council   Office,    and  no    effectual  t?^l  prosecu- 
step  taken  for  the  prosecution  of  the  appeal.  the  time 

The  petition  stated  that   the  transcript  arrived,  and  gXh^^e  of  ^^ 
the  appeal  was   registered   at   the    Council  Office   on  the  Order  in 
the    28th  of  July^   1853;  and  that  on  the    1st    of  theisthof 
February^   1854,   notice  was  given  by  the  Eegistrar  ^e^newmie 

having  been 
*  Present :    Members  of   the  Judicial    Committee, — The  Eight  ^"^1  recently 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward  the  ^i^^^^eJ 
Kyan,the  Eight  Hon.  the  Lord  Justice  Turner,  and  the  Eight  Hon.   Court  at  Cal- 

•Sir  John  Patteson,  Knt.  ci^^^a   and  the 

Appellant 

{a)  See  Eules,  5  Moore's  Ind.  App.  Cases,  ix.  of  ^feir  exist- 

ence, being 
engaged  in 

taking  steps  to  prosecute  the  appeal  within  the  time  and  according  to 

the  practice  previously  existing. 
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1854.  of  the  Privy  Council  to   the  Eegistrar  of  the  Sudder 

GuDADHUR  Dewanny   Adawlut  at    Calcutta^    in   the   terms  of  the 

Tewarree  ^^1^7  th^^  ^s  six  calendar   months   had  elapsed   from 

-,   ^'  its  registration,  and  no   effectual    steps   taken   for  the 

MOOSDMAT  ^        .  ^ 

sgonderkoo-  prosecution  of  the  appeal,  the  same  was,  pursuant  to 
Eule  Y.  of  Her  Majesty's  Order  in  Council  of  the 
loth  of  June^  1853,  dismissed  without  further  notice> 
The  petition  further  stated,  that  the  Petitioner  was 
wholly  ignorant  of  the  new  rules  of  practice,  having 
previously  had  the  usual  notice  to  proceed  with  his 
appeal  within  two  years,  and  was  in  no  way  piepared 
for  this  alteration,  no  Order  having  been  issued  re- 
specting such  alteration  by  the  Sudder  Court,  until 
the  16th  of  February^  1854,  when  the  new  rules  were 
first  adopted  by  the  Sudder  Court.  That  in  the 
latter  part  of  1853,  the  Petitioner  had  taken  mea- 
sures for  the  due  prosecution  of  the  appeal,  and  that 
his  Mookhtar  was  in  correspondence  with  his  agent  in 
England  on  the  subject ;  and  that  he  was  prepared  to 
proceed  with  the  appeal  in  due  course,  and  prayed 
that,  under  the  circumstances,  his  appeal  might  be 
revived. 

Mr.  R.  Palmer^  Q.  C,  in  support    of  the   petition, 

Urged,  that  it  was  a  proper  case  for  the  indulgence  of 
the  Court,  by  restoring  the  appeal,  as  there  was  no 
laches  in  prosecuting  the  same,  the  dismissal  being 
under  the  new  rules  and  regulations,  of  which  the 
Petitioner  was  necessarily  ignorant,  conceiving  that 
the  usual  period  of  two  years  allowed  by  the  Order 
in  Council  of  the  4th  of  September^  1833,  under  the 
Statute,  3rd  &  4th  Will  IV.,  c.  41,    sec.   22  (a),   was 

(a)  2  KiiapjVs   P.    C.    Cases,   xxvii. 
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still  in  force,  the  Sudder  Court  at  Calcutta  not  having 
nofiiied  the  existence  of  the  new  rules  till  after  the 
dismissal. 

Mr.  Leith  opposed,. 

Submitting,  that  if  the  appeal  was  restored,  it   ought 
to  he  upon   terms  of   paying  costs,  and   giving  fresh, 
security,  according  to  the  usual  practice. 

The  Lord  Justice  Knight  Bruce  : 

If  we  advise  any  positive  departure  from  the  new 
rules  and  regulations,  it  ^is  only  under  peculiar  cir- 
cumstances. We  think,  in  this  case,  that  enough 
has  been  shown  to  justify  us  in  recommending  the 
restoration  of  the  appeal,  upon  the  terms  of  the  sum 
of  Es.  4,000,  now  deposited  in  India  in  Government 
paper,  for  costs  to  abide  the  appeal  standing,  without 
substituting  any  fresh  security,  the  Appellant  under- 
taking to  appear  forthwith  and  use  due  diligence  to 
bring  on  his  appeal.  All  costs  of  and  consequent  on 
this  application  and  the  dismissal,  to  be  reserved. 


1854. 

GUDADHIJU 
PUESHAD 

Tewarree 

V. 

MOOSUMAT 

SOONDERKOO- 

MAREE. 
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Seto  Luchmeecktinb 


Appellant^ 


AND 


Seto  Zorawur  Mull 


Respondent^ 


On  appeal  from  the  Sudder  Dewanny  Adawlitt  at  Agra, 

XN  this  case,  the  transcript  of  the  proceedings  arrived 
in  England,  and  was  registered  in  the  Council  Office 
on  the  12th  of  October^  1853,  but  no  efectual  steps 
having  been  taken  for  the  prosecution  of  the  appeal 
within  six  months,  pursuant  to  Rule  Y.  of  the  Order 
in  Council  of  the  13th  of  June^  1853  (a),  the  appeal 
stood  dismissed  under  that  rule. 

It  appeared  that  no  notice  of  the  existence  of  the 


SOtliNov., 
1854. 

Appeal 
from  tlie  Sud- 
der Court  in 
Indiay  which 
stood  dis- 
missed under 
Eule  Y.  of 
the  Order  in 
Council  of  the 
13th  of  June, 

of  effectu^^^*  new  Rules  had  been  given  to  the  Appellant,  who  was 

prosecution, 
restored,  as 
the  Appel- 
lant was  in 
ignorance  of 
the  existence 
of  the  new 
Eules,  the 
Sudder  Court 
haying  served 
the  Appellant 
(after  the  in- 
terposition of 
the  appeal) 
\yith  notice 
that  two 
years  was  al- 
lowed after 

the  arrival  , 

of  the  transcript  in  England  for  prosecuting  the  appeal. 

Where  Government  securities  for  the  due  prosecution  of  the  appeal  and 
costs  were  deposited  in  the  Eegistry  of  the  Sudder  Court,  the  Judicial 
Committee  in  restoring  the  appeal  dispensed  with  the  usual  recognizance 
in  England, 


resident  in  India^  in  time  to  cause  effectual  steps  to 
be  taken  to  prosecute  the  appeal,  and  that  upon  the 
appeal  being  preferred  in  the  Court  below,  the  Appel- 
lant had  had  notice  served  upon  him  in  India  by  the 
Sudder  Deivanny  Court,  that  he  was   to  prosecute  the 

'^  Present :  Members  of  the  Judicial  Committee, — The  Kight 
Hon.  Dr.  Lushington,  the  Eight  Hon.  T.  Pemberton  Leigh,  the 
Eight  Hon.  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sis?- 
Edward  Eyan,  and  the  Eight  Hon.  the  Lord  Justice  Turner. 

{a)  See  Eules,  5  Moore's  Ind.  App.  Cases,  ix.. 
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appeal  within  two  years  from  the  registering  of  the        1854. 
receipt  of  the   copies   of  the   transcript  in   the  Privy  ^^^q  Luch- 
Council  Office.     The  Appellant  now  presented  a  peti-    ^eechund 
tion  setting  forth  the  above  facts,  stating  the  largeness    SetoZora- 
of  the  sum  involved  in  the  appeal,  and  praying  for 
leave   to  restore   the    same.     An    affidavit   w^as   also 
filed  by  the  agent  in  England^  stating  his  ignorance  of 
the  operation  of  the  new  rules,   and   confirming   the 
circumstances  above  mentioned. 

Mr.  Leith^  for  the  Petitioner,  cited  Gudadhiir 
Pur  shad  Tewarree  v.  Moosumat  Soonderkoo- 
maree  (a). 

The  Eight  Hon.  Dr.  Lushington  : 

The  question  is,  whether  there  was  sufficient  means 
adopted  by  the  Sudder  Court  to  promulgate  the  new 
Eules  and  Eegulations  in  India.  It  does  not  appear 
that  the  Petitioner  was  served  with  any  notice,  or  had 
means  of  knowing  of  the  existence  of  the  new  rules, 
and  the  Appellant  very  naturally  relied  upon  the  no-- 
tice  served  upon  him  by  the  Sudder  Court,  by  w^hich 
two  years  were  allowed  for  prosecuting  the  appeal 
after  the  arrival  of  the  transcript  in  England.  The 
mere  fact  of  the  arrival  of  the  transcript  here,  in  such 
circumstances,  and  that  no  steps  have  been  taken  to 
bring  the  appeal  on  for  hearing,  is  not,  in  our  opinion, 
sufficient  to  entirely  shut  out  the  appeal.  The  appeal 
will  be  restored  upon  terms  of  giving  security  here  for 

£i,oaa. 

By  the  report  of  the  Committee,  the  appeal  was 
ordered  to  be  restored,  and  the  Appellant  allowed  ta 

(a)  Ante,  p.  201. 
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i8o4;.        prosecute  the  same  upon  lodging  in  the  Council  Office, 

Seto  Luch-  within  six  months  from  the  date  of  Her  Majesty's 

y.  Order  in  Council  approving  the  report,  a  certificate 

^^^^^°^^"    of  recognizance  to  Her  Maiesty   in  the   penalty    of 
wUE  Mull.  ^  ,  J       J  r  j 

<£1,000.  This  report  was  confirmed  by  an  Order  in 
Council,  dated  the  11th  of  December,  1854. 

26tli  March,       Mr.    Leith,    for  the  Petitioner,  afterwards   moved 

1855  *  .   . 

upon  petition  for  liberty  to  waive  so  much  of  this 
Order  as  required  the  recognizance  to  be  entered  into 
in  Engla7id  for  costs,  on  the  ground  that  there  was 
already  a  sum  of  Es.  10,000,  in  Government  securi- 
ties, deposited  in  the  Eegistry  of  the  Sudder  Dewanny 
Court  for  that  purpose. — [The  Lord  Justice  Turner  :- 
This  Court  has  been  accustomed  to  require  security 
to  be  entered  into  here.  Is  not  the  appeal  originally 
allowed  in  India  defunct  ?] — The  security  now  lodged 
in  the  Court  in  India  is  amply  sufficient  for  the  costs, 
and  it  would  only  inconvenience  the  parties  to  get 
fresh  security  here. 

The  Eigbt  Hon.  T.  Pembehton  Leigh  : 

In  the  circumstances  this  application  will  be  granted, 
but  it  must  be  upon  condition  that  the  money  depo- 
sited in  India  remain  in  deposit  to  abide  the  appeal 
here. 

Ey  the  Order  in  Council  made  upon  this  petition, 
it  was  ordered  that  so  much  of  the  Order  of  the  11th 
of  December,  1854,  as  required  that  recognizance  be 
entered  into  in  the  penal  sum  of  £1,000  sterling,  be 

*  Present :  The  Right  Hon.  T.  Pemberton  Leigh,  the  Eight 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Ed- 
ward Pyan,and  the  Right  Hon.  the  Lord  Justice  Turner, 


ON    APPEAL    FROM    THE    EAST    INBIISS.  20/ 

dispensed  with,  and    that  the  Government     securities        1^^"^* 
for  Es.  10,000  be  held  in  deposit  by    the    Sudder  De-  Seto  Lugh- 
tvanny  Adawlut^   to  stand  and  abide  the  determination 
of  the  appeal,  and  such  costs    as  might  be  >a warded  by 
•the  Lords  of  the  Committee, 


MEECHUND 
V. 

Seto  Zora^ 


SiBJN'ARAiN  Ghose         -         -         -     Appellant^ 

AND  •- 

HuLLODHUR  Doss         *  .  -     Respondent,'^ 

On  appeal  from  the   Biipreme   Court  at  Calcutta. 

\^  this  case  special  leave  to  appeal    was  granted    by     30th  Nov., 
the  Committee  {(i)  on    an    application    made  ex  parte         ^®^^- 
by  the  Appellant,    upon,    among    other    grounds,    an      If  leave  to 
allegation  that  certain  exceptions  taken  in  the  Court  obtaSied^ex 
below  to  the  return  made  by  Partition  Commissioners  ^^^'^  ^^,®  ^^' 

^  ,  sponclent  may, 

had  been  overruled,  as  of  course,  in  consequence  of  as  a  matter  of 
the  absence  of  the  Appellant's  Counsel.  This  alle-  sentrcomTter- 
gation  turned  out  to  be  wholly  unfounded,    as   it  ap-  5?^^*^^^  *^ 

^  ^  7  r     dismiss. 

peared  that  Counsel  on  both  sides  had  been  present  Where  an  ] 
on  the  occasion  in  question,   and   that  the  Appellant's  beenVanted 

ex  parte  upon 

*  Present  :  Members    of  tbe   Judicial    CommiUee.^The  Eight  unfoundedln 
Hon.  Dr.  Lushingtou,  the  Eight  Hon.  T.   Pemberton  Leigh,  the  fact,  the  Ju- 
Eight  Hon.  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir  ^^9^^^  ^^^' 
Edward  Eyan,  and  the  Eight  Hon  the  Lord  Justice  Turner.  SVear^the^^ 

case,  and  dis- 

(«)  See  case  reported  on  this  point  nom,  ''  In  re  Sibnarain  Ohose  "  ^i-'^^ed  the 
5  Moore's  Ind.  App.  Cases,  322.  '     ^^^^^f  ^'^^ 
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-i?.!l,.      Counsel  had  stated  that  he  was  unable  to   support  the 

SiBXARAiN   exceptions-. 
Ghose 

V. 

HuLLoDiiuii  Mr.  Bolt,  Q.  C,  now  moved  for   leave  to  present 

a  petition  to  dismiss  the  appeal. 

The  Eight  Hon.  Dr.  Lushington  : 

This  application  is  unnecessary,  as  you  are  entitled^ 
as  of  course,  to  move  to  dismiss,  upon  presenting  a 
counter-petition  for  that  purpose  (a). 

30th  Nov.,  Upon  the  appeal  coming  on  for  hearing. 


Mr.  B.  Pahner,  Q.    C,  Mr.    Leith,  and  Mr.  Maude ^ 
appeared  for  the  Appellant  ;  and 

Mr.  Rolt,  Q.    C,  and   Mr.  A,    Gordon^  for  the  He- 
spondent. 

When  the  Eespondent  objected  to  the  hearing,  as 
leave  had  been  granted  upon  an  erroneous  allegation 
that  the  Appellant's  Counsel  had  been  absent  at  the 
hearing  of  the  exceptions  in  the  Court  below,  whereas 
the  certificate  of  the  Judges  in  India  distinctly  showed 
that  Counsel  was  present,  and  that  he  declined  to  argue 
the  exceptions. 

The  Lord  Justice  Turnee  : 

We  consider  it  a  matter  of  the  utmost  importance 
that  parties  who  come  here  for  an  indulgence  upon  an 
ex  parte  application,  should   take  care    and  speak    the 

{a)    See  Li  re  Ames,  3  Moore's  P.  0.  Cases,  413. 

'•''  Present  :  Members  of  the  Judicial  Committee, — The  Eight 
Hon.  T.  Pemberton  Leigh,  the  Eight  Hon.  Sir  Edward  Eyan,  the 
Eight  Hon.  the  Lord  Justice  Turner,  the  Eight  Hon.  Sir  John 
Patteson,  and  the  Eight  Hon.  Sir  William  H.  Maule. 
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truth.  In  thxis  casc^  the  Appellant  in  his  petition  for 
leave  to  appeal,  has  erroneously  alleged  as  a  ground 
for  the  indulgence  of  the  Court,  a  fact  to  which  the 
Judges  in  the  Court  below  certify  the  contrary.  Their 
Lordships  are  fully  satisiied  that  this  is  so,  and,  that 
this  case  may  operate  as  a  warning  in  future,  they 
dismiss  the  appeal  with  costs  (a). 

{a)  See  Wilson  v.  CaUender,  9  Moore's  P.  0.  Cases,  100,  where 
tlie  Judicial  Committee,  under  similar  circumstances,  stopped  the 
hearing  of  an  appeal,  aud  dismissed  it  with  costs. 


1854. 

SlBNARAIN 

Ghose 

V. 

Hdllodhur 
Doss, 


GUNGABHL'R  SeAL 


AND 


Sreemutty  Eaddamonet  Dossee 


Appellant y 


Respondent. 


On  appeal  from  the  Supreme  Court  at  Calcutta. 


T 


19th  Feb. 
1855. 


The  Judi- 
il  Commit 
tee  have  no 


KIS  was  an  application  by  the  Appellant  for  an 
extension  of  the  time  prescribed  by  the  5th  Eule  of 
the  Order  in  Council  of  the  13th  oi  Ju7ie,   1853,  by  ciaiCommit- 
which  the  appeal  stands  dismissed  unless  steps  for  jurisdiction 

to  entertain 
*  Present :  Members  of  the  Judicial   Committee, —"The  Eight   tSn^^or^^^ -  ' 
Hon.  T.  Pemberton  Leigh,  the  Eight  Hon.  Sii'  Edward  Eyan,  and  tension  of 

time  to  appeal 
until  the  peti- 
tion of  appeal 

"Where  it  appeared  that  an  inquiry  was  pending  before  the  Master  in 
the  Court  below,  arising  out  of  the  decree,  which  was  the  subject  of  the 
appeal,  the  result  of  which  might  render  the  prosecution  of  the  appeal 
unnecessary,  the  Judicial  Committee  enlarged  the  time  prescribed  by 
Eule  V.  of  the  Order  in  Council  of  the  13th  June,  1853,  for  prosecution 
thereof,  until  further  Order. 


the  Eight  Hon.  Sir  John  Patteson. 


VOL.  TI. 


Al 
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^^J^^^     prosenuting  the   same   be   taken  -vyithin   six   months 

GuNGADHUR  from  the  arrival  of  the  transcript  and  the  registration 

i,,  thereof.     The  affidavit  nled  in   support  of  the  appii- 

R^DDAMoJi  ^^^i^^  stated,  that  an  inquiry  was  then  pending  before 

DussEE.      the  Master  of  the  Supreme  Court  at  Calcutta^  aiising 

out  of  the   decree  appealed  from,   and   that   it   was 

anticipated   that   the   finding   of    the   Master   would 

render   the   prosecution   of   the  appeal  unnecessary, 

and  that  the  Appellant  was  desirous  of  waiting  the 

event   of    the    proceedings    in    the    Master's  Office 

in  India^  before  prosecuting  his  appeal,  as  he  might 

be  saved  the  expense  attendant  upon  the  prosecution 

thereof. 

The  transcript  had  arrived  and  was  registered  m 
the  Council  Office  on  the  12th  of  October y  1854,  but 
no  petition  of  appeal  had  been  lodged. 

Mr.  Leith^  for  the  Petitioner,  was  stopped. 

The  Eight  Hon.  T.  Pemberton  Leigh  : 

We  cannot  entertain  this  application,  as  we  have 
no  jurisdiction  until  the  petition  of  appeal  is  lodged. 
"When  it  is  lodged  you  may  renew  the  application. 

A  petition  of  appeal  was  afterwards  lodged,   and 
24tJi  March  ^^'  Leith  now  renewed  the  motion. 

1855.* 

The  six  months  expire  ta-morrow,  and  unless  the 
indulgence  is  granted  the  appeal  will  stand  dismissed. 

^  Present :  The  Eiglit  Hon.  T.  Pemberton  Leigh,  the  Pight 
Hon.  the  Lord  Justice  KnigM  Bruce,  the  Pight  Hon.  Sir  Edward 
Byan.,  and  the  Pight  Hon.  the  Lord  Justice  Turner, 
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The  Lord  Justice  Titbner  : 

Enough  has  been  shown  to  induce  us  to  retain  the 
appeal,  notwithstanding  the  new  rules,  and  to  direct 
that  the  Petitioner  be  at  liberty  to  suspend  proceed- 
ings thereon  until  further  order. 


1855, 

gungadiiur 

Seal 

Sreemcjtiy 
Raddamonlt 

DOSSBE. 


Ameer-oon-Xissa.  and  others 

AND 

MooRAD-ooN-IS'issA  and  others 


Appellants^ 


Respondents.^ 


On  appeal  from   the  Sudder  Dewanny  Adawlut  at  Agra, 

XhIS  was  a  suit  instituted  by  Seyud  Abdoollah^  the  xgtli  I9th  & 
ancestor  of  the  Appellants,  in  which   suit  he  claimed 
as  the  full  brother  and  heir-at-law  of  Seyud  Moostefah^ 


20th  July, 
1855. 


A  Maho- 
medan  of  the 
Shiahsect,hy 
a  deed  of 


*  Present  :  Members  of  the  Judicial  Committee, — The  Rio-ht 
Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right    dower  charged 

Hon.  the  Lord  Justice  Turner,  ^s  whole  es- 

tate with  a 
-        ,  1   , ,     ,  .         ,,   ,  certain  sum 

when  demanded  by  his  wedded  wife,  but  did  not  impignorate  his  es- 
tate to  secure  the  sum  put  in  settlemanfc.  The  dower  was  not  de- 
manded during  the  lifetime  of  the  husband,  and  his  widow  at  his  death 
took  possession  of  his  estate  in  satisfaction  of  her  claim.  Held,  by  the 
Sadder  Dewanny  Court,  and  such  decision  upon  appeal  affirmed  by  tho 
Judicial  ^Committee,  that  the  widow  had  a  lien  upon  her  deceased 
husband's  estate  as  being  hypothecated  for  her  dower,  and  could  either 
retain  property  to  the  amount  of  Jher  dower,  or  ahenate  part  of  tho 
estate  in  satisfaction  of  her  claim. 

Held  also,  upon  appeal,  that  a  demand  during  the  lifetime  of  tho 
husband  was  not  necessary,  and  that,  although  more  than  twelve  years 
had  elapsedfrom  the  date  of  the  deed  and  the  time  the  widow  set  up  her 
claim  for  dower,  she  was  not  affected  by  the  provisions  oiBen.  Reg.  iii. 
of  1793,  sec.  xiv.,  and  that  the  limitation  there  provided  for,  formed  no 
bar  to  her  claim. 

In  a  suit  by  the  only  brother  and  heir-at-law  of  a  Mahomedan  of  th« 
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^  and  sought  to  recover  very  considerable  real  as  well 

Amesr-oon-  as  j)ersonal  estate  belonging  to  his  deceased  brother, 
^^  Seyud  Moostefah^  with  mesne  profits.  The  Eespon- 
^^^Ni^sa'!''^  dent,  Moorad'007i'Nissa,  was  in  possession,  and  she 
claimed  a  lien  upon  the  same  as  the  widow  of  the 
deceased,  under  a  deed  of  dower  executed  by  Seijud 
Moostefah  in  her  favour  to  the  amount  of  Es.  64,000. 
The  other  Eespondents,  Gholam  Abbas  and  Sooltan 
Ali^  claimed  under  the  twofold  character  of  adopted 
sons  and  as  the  grandchildren  and  heirs  of  the  de- 
ceased Seyud  Moostefah, 

The  circumstances  of  the  case  were  as  follows  : — 
Seyiid  Moostefahj  late  of  Eoostoomnugiir^  in  the 
Zillah  of  Moradabad^  in  the  IN'orth- Western  Pro- 
vinces, a  Zemindar  and  a  Mahomedan  of  the  Shiah 
or  Immameeah  sect,  w^as  seised  and  possessed  of  the 
Zemindary  of  Mouza  Roostoomnugur^  Gundhopoora^ 
and  other  lands,  situate  in  Pergunnalis  Seondara  and 
KundurJchee^  and  of  houses,  besides  moveable  estate 
and  effects  of  about  the  value  of  Es.  70,000. 

On  the  4th  of  October^  1838,  Seyud  Moostefah  died 
intestate,  without  children,  but  leaving  Seyud  AbdooU 
lah^  since  deceased,  his  younger  brother,  and  as  such, 
by  the  Mahomedan  law  applicable  to  the  Shiah  sect, 
his  sole  heir.     At  the  time  of  his  death,  Seyud  AbdooU 

iSi/WAsect,claimmgtliewlioleoftliedeceased'sestatG,andformesne  profits, 
theissuesraisedby  thepleadingswero :  first,  whether  a  marriage  had  taken 
place  between  the  deceased  and  the  party  in  possession,  who  claimed  to 
be  his  widow  ;  and  secondlj^  the  validity  of  a  deed  of  dower  executed  by 
the  deceased  in  her  favour.  The  Courts  in  India  found  these  issues  in 
favour  of  the  widow,  and  dismissed  the  suit.  The  Judicial  Committee 
in  affirming  the  Courts'  decrees  upon  these  points,  held,  further, that  al- 
though the  estate  of  the  husband  was  hypothecated  for  the  dower,  3-et, 
as  the  heir-at-law  would  be  entitled  to  tlio  residue  after  satisfying  the 
widow's  claim,  he  was  by  right  entitled  to  an  account,  but,  as  the  plaint 
was  so  framed  as  not  to  admit  of  an  account  being  taken,  the  appeal  was 
afarmed,  without  prejudice  to  a  suit  being  brou&ht  for  administration  of 
the  deceased's  estate,  upon  the  footing  of  the^  marriage  and  deed  of 
dower  by  the  deceased  being  admitted  in  the  suit. 
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lah  lived  at  Azecmahad^  a  distance  of  800  miles  from        '^^^^^ 
Eoostoo7nnugur,      In   tlie   house   of  Seyud  Moostefah^  Ameke-oo:^-' 
and  residing  with  him   at  the  time   of  his   decease,        ^  ^^^''^ 
were   the   Eesnondent,    Moorad-oon-Nissa,    who    had   mookad-oon. 
formerly  been  a  dancing  girl,  and  kept  in  the  house 
of  the  deceased  at  a  monthly  salary,  and  who  claimed 
to  be  the  widow  of  the  deceased  ;  and  two  other  of  the 
Respondents,  Gholam  Abbas  and  Sooltan  AUj  who  had 
been  brought  up  by  the  deceased's  first  wife,  Razeeah 
Begum^  and  who  were,  as  they  contended,   his  grand- 
children,  and  had,  moreover,   been   adopted  by  him 
in  his  lifetime.     These  persons  possessed  themselves 
of  the    whole    of    the    estate,    property,    and    effects 
of  Seyud   Moostefah^    at  Moradabad^  and    their    title 
was  recognised  in  the  absence   of,  and  without  notice 
being  given  to,  Seyud  Abdoolah^  by  the  Government 
authorities;  Seyud  AbdooUah  being  engaged   in    the 
District  of  Azeemabad^  where  he  resided,  and  where 
some  of  the  deceased's  estates  were   situated,  in  esta- 
blishing his  title  as  sole  heir-at-law  to  the  deceased. 

It  appeared  that  soon  after  the  death  of  Seyud 
Moostefah^  a  qujjrrel  took  place  between  the  Eespon- 
dents,  Moorarf-Qon-Nissa,  Gholam  Abbas ^  and  Sool- 
tan  Ali.  In  consequence,  the  two  latter  Eespon- 
dents  presented  a  petition  to  the  revenue  depart- 
ment of  Government,  praying  that  their  names  might 
be  recorded  in  the  Collector's  Office  [Moorad-oon- 
JVissa^s  name  never  having  been  so  recorded)  in  place 
of  the  name  of  Seyud  Moostefah^  deceased,  as  owners 
of  the  lands  aforesaid  which  had  belonged  to  him,  and 
whom  they  therein  alleged  to  be  their  grandfather. 
Moorad-oon-Nissa  presented  a  counter-petition,  dis- 
puting their  claim  as  heirs.  By  a  proceeding  of  the 
Court   of  Commissioners,  the    parties   were    referred 


2i4 


CASES    IN    THE    PRIYY    COCxN'OIL 


1835, 
A:meer-oox- 

NlSSA 
V. 

MooRA.D-ooy- 

NlSSA. 


to  a  Civil  Court  to  establish  their  respective  titles. 
Other  proceediugs  took  place  before  the  Magistrates, 
iu  the  District,  when  Gholam  Abbas  denied  that 
Moorad-oo7i-Nissa  was  the  wedded  wife  of  the  de-* 
ceased,  and  alleged  that  she  only  cohabited  with  him. 
Ultimately  a  deed  of  compromise,  dated  the  7th  of 
April^  1842,  was  entered  into  by  Gholam  Abbas 
and  SooUan  Ali  of  the  one  part,  and  Moorad-oon- 
Nissa  on  the  other,  by  which  they  agreed  to  divide 
the  deceased's  estate  and  property  in  equal  moieties, 
Gholam  Abbas  and  SooUan  Ali  agreeing  to  take  one- 
half  and  Moorad'Oon-Nissa  the  other  half. 

The  Eespondents,  Moorad-oon-Nlssa^  Gholam  Abbas, 
and  SooUan  All,  while  in  possession,  sold  and  mort- 
gaged considerable  portions  of  the  real  estate,  and 
applied  the  produce  to  their  own  use. 

On  the  21st  of  August^  1843,  Seyiid  Abdoollah 
filed  his  plaint  in  the  Zillah  Court  of  the  Principal 
Sudder  Ameen  of  Moradabad  against  Moorad-oon- 
-Nissa,  Gholam  Abbas,  and  SooUan  Ali,  and  Kumpa 
Domnee  and  Gholam  Basil  as  accessories,  and  Chow- 
hay  Bindrabun,  Kimheya  Lai,  Ghaseeram,  Bhojraj, 
Kheoraj,  Nundram  and  Benee  Sing,  mortgagees  and 
purchasers  of  different  portions  of  the  immoveable 
estate  of  Seyud  Moostefah,  deceased,  and  Nagur 
Mull,  a  party  in  possession  of  a  house.  By  this 
plaint,  Seyud  Abdoollah,  claiming  as  the  full  brother 
and  heir-at-law  of  Seyud  Mooslefah,  sought  to  obtain 
possession  of  the  Zemindaries,  estates,  tenements,  gar- 
dens, and  lands,  of  the  late  Seyud  Moostefah,  in  the 
District  of  Moradabad,  with  the  mesne  profits  and 
interest,  amounting  to  Es.  72,290.  5.  7. ;  but  did  not 
include  the  estates  in  Azeemabad^  which  he  had  re- 
covered, and  he  charged  that  the  Eespon  dents,  Moor  ad- 
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oon-Nissa,  GJiolam  Abbas,  and  Sooltan  AH,  had  1855.^ 
taken  possession  cf  the  whole  of  the  moveable  estate  ameer-oon- 
and  effects  of  the  deceased^  amounting  in  value  to  a  '  ^^^^ 
very  large  sum  of  money,  and  also  the  whole  of  his  moorad-ook- 
immoveable  estate  and  property,  and  that  the  Eespon- 
dent,  3Ioorad-oo'n-Nissa,  was  not  the  wife  of  Seyud 
Moostefahj  deceased,  and  he  charged  collusion  be- 
tween her  and  GJiolam  Abbas  and  the  Canoongos,  in 
getting  their  names  entered  as  proprietors, ^and  sub- 
mitted, that  even  if  she  had  been  the  wife  of  Bp^/ud 
Moostefah,  still  the  name  of  Plaintiff  ought  to  have 
been  mentioned  as  an  heir,  because  he  was  the  full 
brother  of  the  deceased,  and  under  the  Mahomedan 
law,  though  there  be  a  widow,  the  brother  is  heir 
likewise ;  he  also  charged  that  Gholam  Abbas  and 
Sooltan  Ali  ^'QYQ  not  the  grandsons  of  the  deceased, 
Moorad-oon-Nissa  by  her  answer,  for  the  first 
time  alleged  that  she  held  a  deed  of  dower,  dated 
the  26th  of  July,  18.18,  executed  in  her  favour  by 
the  deceased,  Beyud  Moostefah,  on  a  stamp  paper 
of  Es.  50,  stipulating  a  dower  of  Es.  46,000  ;  and 
the  answer  averred  that  this  deed  of  dower  had 
been  brought  into  operation ;  that  it  was  a  rule 
which  the  Sliiah  sect  observed,  that  if  an  endowed 
widow  be  seised  of  the  estate  of  her  husband  a  resi- 
duary claim  [usbeeut)  could  not  be  entertained  ;  that 
it  was  also  a  maxim  that,  as  the  dower  gave  the 
wife  a  lien  on  the  property,  if  she  be  seised  of  that 
property,  a  residuary  claim  could  not  be  entertained 
by  a  Court  of  justice.  The  answer  also  submitted 
that  the  disputed  property  constituted  the  estate  of 
the  deceased,  and  that  the  Plaintiff  as  the  heir  would 
have  been  entitled  to  take  the  same  had  she  not 
a  claim  for  her  dower,  which,  under  the  Mahomedan 
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1855.        law,  took  the  precedence   of,  and   was   a  bar  to,  her 
Ameer-con-  right  of  inheritance  as  wife  of  Sejjud  Moostefah  ;  which 
^^^"^       dower  she  contended  gave  her  a  lien  on  the  disputed 
MooRAD-ooN-  property  for  the  amount :   and  the   answer  admitted 
that  mortgages  and  sales  of  portions  of  the  real  estate 
of  the  late  Seyud  Moostefah  had  been  made  by  her 
to  the  Eespondents,  Chowbay  Bindrahun  and  Kunheya 
Lal^  but  alleged  that  they  vv^ere  made  either  to  dis- 
charge debts  contracted  by  Seyud  Moostefah  in  his 
lifetime,  or  to  discharge  obligations  created  since  his 
death. 

The  joint  answer  of  the  Eespondents,  Gholarn  Abbas 
and  Sooltan  Ali,  set  up  that  they  were  brought  up.  by 
the  former  wife  of  Seyud  3foostefah,  who,  they  alleged, 
had  made  a  deed  of  gift  in  their  favour ;  and  they  fur- 
ther alleged  that  when  Seyud  Moostefah  died,  he  left 
Moorad'Oon-Nissa^  and  Gholam  Abbas  as  the  grandson 
in  possession  of  his  property  ;  that  from  the  death  of 
Seyud  Moostefah^  Moorad-oon-Nissa  was  the  proprietor 
and  occupant  of  the  estates  of  her  husband  by  virtue 
of  her  dower,  while  Gholam  Abbas  continued  to  manage 
them. 

The  other  Defendants  put  in  their  answers,  which 
raised  no  point  material  to  the  principal  questions  at 
issue.  The  Plaintiff  in  his  replication  again  denied 
the  fact  of  the  marriage  and  the  validity  of  the  deed 
of  dower. 

The  pleadings  having  been  closed,  the  Court  thought 
that  the  only  questions  to  be  proved,  were  the  marriage 
of  the  principal  Defendant,  Moorad-oon-Nissa^  and 
the  deed  of  dower  alleged  by  her  for  the  first  time 
in  her  answer,  and  ordered  the  deed  to  be  produced 
and  witnesses  to  be  examined. 

Moorad-oon-Nissa  put  in  evidence  the  deed  of  dower 
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whicli  was  registered  and  sealed  by  the  Cazee^  the  ma-        ^®^^- 
terial  part  of  which  was  as  follows  : — '^  I  acknowledge  Amekr-oon- 
myself  justly  a  debtor  for  the  dower  of  ray  said  wedded  J,^  ^ 

wife,  to  the  amount  of  Es.  46,000  of  the  present  cur-  ^^  nissa!""" 
rency,  the  moiety  whereof  is  Es.  23,000,  and  the 
amount  I  acknowledge  to  be  justly  due,  and  when 
demanded  by  my  said  wedded  wife,  in  the  payment 
thereof,  I  will  raise  no  objection,  no  excuse  make,  but 
will  deliver  the  same  to  my  said  wedded  wife."  This 
deed  had  the  Cazee's  seal  affixed,  and,  as  it  was 
obliterated  and  defaced  by  wet  and  age,  the  De- 
fendant, Moorad-oon-Nissa^  filed  an  office  copy  of  the 
same  from  the  registry  of  the  Cazee.  She  also  put 
in  evidence  a  copy  of  the  register  of  stamp  sales 
on  the  24th  of  July^  1818,  and  in  which  there  was 
an  entry  that  Seyud  Moostefah  had  bought  a  stamp 
of  Es.  50  value. 

Witnesses  were  examined  by  the  Plaintiff  in  support 
of  his  case,  and  also  by  the  Defendant,  Moorad-oon- 
JVissa,  in  order  to  prove  her  marriage  and  the  execu- 
tion of  the  deed  and  the  amount  of  her  dower.  The 
effect  of  their  evidence  is  set  out  in  the  judgment  of 
the  Principal  Sudder  Ameen,  which  was  pronounced  on 
the  14th  of  February^  1845,  and,  in  substance,  was  in 
these  terms  : — "  The  evidence  put  in  by  the  Defendant, 
to  prove  her  marriage  and  the  amount  of  her  dower, 
having  been  taken  into  consideration,  it  appears  the 
deed  of  dower,  dated  26th  of  Jidy^  1818  (correspond- 
ing with  the  21st  Rumzan^  1233  TIijree\  which  bears 
the  seal  and  signature  of  Seyud  Moostefah  and  of  the 
Cazee^  also  copy  of  the  sale  register  of  stamps  sold 
on  the  24th  of  July^  1818,  which  the  Defendant  filed, 
proves  the  declaration  of  the  Defendant  as  to  its  being 
engrossed    on   a    stamp   of  Es.  50.     Nagiir   3Iiill  and 
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1855.  Imam  BuMsh^  the  witnesses  who  subscribed  to  the 
Ameer-oon-  deed,  have  verified  it.  From  the  testimony  of  these 
,^^ '  Witnesses  it  also  appears  that  at  the  marriage,  Hosein 
^  Nis^A°°^"  ■^^<^'  ^^®  ^^^  Vakeel  of  Moorad-oon-Nissa^  and  Munnoo 
Khan  and  Imam  BuJchsh  were  the  witnesses  to  the  Va- 
^alut.  In  their  depositions,  Munnoo  Khan  and  Imam 
BuJchsh  have  distinctly  proved  the  marriage.  In  addi- 
tion to  this,  Casee  Sumeehoodden  and  Gholam  Hosein 
Khan^  the  Khansaman^  witnesses  to  the  marriage,  have 
in  their  deposition  declared  that  they  were  present  at 
the  time.  Shaikh  Ameer oollah  and  other  witnesses 
have  deposed,  that  Seyud  Moostefah  declared  to 
them  that  Moorad-oon-Nissa  was  his  wife.  Ee- 
ferring  to  the  proceeding  of  the  Collector,  dated  the 
9th  of  November^  1828,  and  to  the  Fowtenamah  of 
Moostefah^  it  appears  that  Moorad-oon-Nissa  is  the 
wife  and  the  heir  of  the  deceased,  and  that  a  settle- 
ment for  the  payment  of  the  revenue  was  made  with 
her  under  the  title  aforesaid.  By  the  Order  of  the 
Court,  dated  8th  June^  1839,  issued  in  execution 
of  a  decree  in  favour  of  Moostefah^  Plaintiff,  it  is 
proved  that  the  decree  was  put  in  execution  at  the 
motion  of  Moorad-oon-Nissa^  after  her  right  to  inherit 
had  been  proved.  Thus  it  is  fully  established  that 
Moorad'Oon-Nissa  was  married  to  the  deceased,  that 
her  dower  was  fixed  at  Es.  46,000,  and  that  she  is  in 
possession  under  that  title.  The  Plaintiff  has  caused 
the  evidence  of  certain  witnesses  to  be  taken  to  show 
that  Moorad-oon-Nissa  was  not  married,  but  these 
witnesses  profess  to  prove  a  negative.  As  the  mar- 
riage of  Moorad-oon-Nissa  with  Seyud  Moostefah,  the 
owner  of  the  property,  is  proved  on  the  grounds  given 
above,  and  as  her  possession  by  virtue  of  her  dower 
is  established,  no  other  person  can  under  the  Maho- 
medan  law  succeed  to  the  property,  and  thus   the  acts 
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of  Moorad-oori'Nissa^   whereby  certain  property   has        i^^^- 
been  alienated  to  other  parties  in  satisfaction  of  debts  Ameer -oon- 
due  to  other  parties  by  the  deceased,  are  lawful.     On  ^^^^ 

these  grounds   it  is  ordered   that  the  claim  of   the   ^^^^3^^^°'"^" 
Plaintiff  be  dismissed,  that  all  the  costs  of  suit  be 
paid  by  Plaintiff.'^ 

The  Plaintiff  appealed  from  this  decree  to  the 
Sudder  Dewanny  A datvlut  Sit  Agra. 

On  the  9th  of  April,  1846,  Mr.  Benjmnin  Tayler^ 
the  Sudder  Judge  before  whom  the  appeal  came, 
thought  it  necessary  to  call  for  a  futwa  from  the 
Cazee-ool'Coozat  on  the  following  points: — ''If  in  a 
deed  of  dower  it  be  not  mentioned  that  any  property 
is  pignorated  for  the  dower,  if  from  the  record  of  the 
case  the  marriage  and  the  settlement  by  dower  be 
proven,  can  the  wedded  wife,  according  to  Mahomedan 
law,  applicable  to  the  Immameeah  sect,  take  possession 
of  her  husband's  effects  by  virtue  of  her  claim  for 
dower,  supposing  the  effects  to  be  less  in  value  than 
the  amount  of  the  dower,  and  can  she  alienate  any 
part  of  them  ?'' 

The  futwa  of  the  Mooftee  was,  that  "  In  the 
Moofateeah-ool'Sherayeh  and  its  commentary,  books 
which  treat  of  the  Mahomedan  law  applicable  to  the 
Immameeah  sect,  and  are  works  of  great  authority,  it 
is  distinctly  declared,  that  if  any  person  have  a  claim 
against  another,  and  the  debtor  deny  the  debt,  the 
creditor  is  competent  to  take  the  debtor's  property 
which  is  of  the  same  description  as  the  debt  consists 
of.  For  example,  if  the  debtor's  property  consists  of 
cash,  and  the  debt  be  also  for  cash,  the  creditor  is 
justified  in  taking  just  so  much  of  the  property  as  is 
equal  to  the  debt.  If  the  matter  of  the  debt  and  the 
debtor's  property  be  of  different  kinds,   for  example, 


220  CASES    IN    THE    PRIVY    COUNCIL 

1855.        if  the  debtor's  property  be  immoveable,  and  tbe  debt 

Ameer-oon-  be  for  cash,  the  creditor  is  justified  in  taking  so  much 

^  ^^^'^       of  the  property,  the   value  of  which  covers  the  debt, 

^"m^T'"'  ^^  ^^  ^^^'  ^^^^  ^^  ^^^  ^PP^y  the  proceeds  to  the  liqui- 
dation of  the  debt,  but  in  no  case  is  it  lawful  to  take 
more  than  the  debt.  It  is  not  necessary  to  have 
recourse  to  the  Public  authorities  in  order  to  enable 
the  creditor  to  take  the  debtor's  property  in  payment 
of  the  debt,  but  it  is  better  to  apply  to  the  authorities. 
Thus,  under  the  authority  of  the  above  doctrines,  the 
wedded  wife  referred  to  in  the  Court's  question,  is 
competent  to  take  efects  of  her  husband  in  kind,  to 
the  amount  of  her  dower,  in  satisfaction  thereof,  or 
she  may  take  the  value  of  such  effects  to  the  amount 
of  her  dower,  without  resorting  to  the  Courts.  In 
no  case,  however,  is  she  justified  in  taking  more  than 
the  amount  of  her  claim.  Whatever  remains  over  is 
divided  among  the  heirs  according  to  Mahomedan  law, 
first  satisf3ang  claims  which  take  the  pz^eference  of 
inheritance." 

The  final  judgment  on  the  appeal  was  pronounced 
by  Mr.  Benjamin  Tai/ler^  on  the  21st  of  Aprils  1846. 
The  material  part  was  in  these  terms  : — "  The  state 
of  the  case  is,  that  the  determination  of  the  suit 
depends  entirely  on  the  proof  of  the  marriage  of 
the  Defendant  with  Seyud  Moostefah^  and  on  the 
question  of  her  dower.  Adverting  to  the  evidence 
to  these  two  facts,  I  am  of  opinion,  that  there  are 
no  grounds  for  disturbing  the  decision  of  the  Prin- 
cipal Sudder  Ameen.  The  Appellant  pleaded  that, 
although  the  Eespondent  set  up  her  marriage,  and 
the  amount  of  her  dower,  amounting  to  Es.  46,000, 
she  has  no  claim  to  the  property  of  her  husband, 
because  in   the  deed  of  dower  there  is  no  property 
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pignorated.  On  this  point,  namely,  that  if  the  mar-  i^^^- 
riage  be  proven,  and  it  be  established  that  the  dower  Ameer-oo:^- 
of  Eespondent  is  Es.  46,000,  is  she  competent  to  sell  ^  ^^^'^ 
the  ejects  of  her  husband,  which  in  value  exceeds  her  moorad-oon- 
dower  ?  a  futwa  was  called  for  from  the  Moo f tee  of 
the  Court.  The  Mooffee^  in  answer,  states  that  the 
Eespondent  is  competent  to  take  the  property  at 
the  selling  price,  or  to  sell  it,  and  that  the  surplus 
will  belong  to  the  heirs  of  her  husband.  Pro- 
ceeding, therefore,  on  this  exposition  of  the  law, 
it  is  ordered,  that  so  much  of  the  decision  of  the 
Principal  S udder  Ameettj  dated  the  14th  February/, 
1845,  which  proceeds  to  dismiss  the  Plaintiif's  claim, 
on  the  ground  that  it  is  not  proven  that  the  Eespon- 
dent is  not  the  wedded  wife  of  8e?/ud  MoostefaJi^  is 
confirmed  and  affirmed.  As  the  Mooftee  of  the 
Court  has  given  his  fuhua^  clearly  and  distinctly, 
declaring  that  Eespondent  is  competent  to  hold  pos- 
session of  the  property,  the  Court  cannot  interfere. 
The  costs  of  the  Court,  with  interest  from  the  date 
of  suit  to  date  of  satisfaction,  to  be  paid  by  the 
Appellant." 

Seyud  Ahdoollah  appealed  against  this  decree  to 
Her  Majesty  in  Council.  He  died  before  the  appeal 
eame  on  for  hearing,  leaving  the  Appellants  his  heirs 
surviving,  who  were  allowed  by  the  Siidder  Detuanny 
Adawlut  to  prosecute  the  appeal  as  xippellants  in 
place  of  Segud  Ahdoollah.  The  appeal  was  revived 
in  England  in  their  names.  The  Eespondents  not 
having  appeared,  the  appeal  was  heard  ex  parte. 

Mr.    Leith   and   Mr.   Fulton  in    support   of    the 
appeal. 

The  Court  in  India  has  acted  upon  an  erroneous 
assumption    that    the   onus  prohandi  lay     upon   the 
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1855.  Plaintiff.  It  was  clearly  upon  the  Defendants,  and 
Ameer-oon-  we  contend  that  Moorad-oon-Nissa^  the  principal 
NissA  Defendant,  failed  to  establish  the  two  material  issues 
M^oRAD-ooN-  of  fact  raised  by  the  pleadings,  namely,  her  marriage 
with  the  deceased  and  the  genuineness  of  the  deed  of 
dower  alleged  to  have  been  made  in  her  favour  by 
Ssfjiid  Moostefali.  The  evidence  of  her  witnesses 
u;)on  these  points  is  unsatisfactory  and  wholly  un- 
worthy of  credit. — [The  Lord  Justice  Knight  Bruce : 
The  evidence  of  the  marriage  is  strong.] — But,  we 
submit,  even  if  those  issues  of  fact  had  been  esta- 
blished in  her  favour,  still  the  issues  in  law  ought 
to  have  been  determined  in  favour  of  the  Plaintiff. 
He  was  the  heir-at-law,  and,  as  the  deed  of  dower 
was  disputed,  he  was  entitled  by  the  Mahomedan  law 
to  be  put  in  possession  of  the  deceased's  real  estate, 
Moosiimmaut  Wuzeeriin  v.  Mahomed  Hossein  Khan  (a\ 
Mamaghtenh  ''Principles  of  Moohummudan  Law,"  p. 
290.  Her  remedy  being  to  establish  the  deed  of  dower 
by  a  suit  at  law,  Ranee  Bukhsh  Beebee  v.  Nadir 
Beehee  (b).  A  fatal  objection,  however,  lies  to  her 
claim.  The  deed  of  dower  set  up  by  her  is  of  the 
class  known  by  the  Mahomedan  law  as  exigible,  or  pay- 
able on  demand,  Hedat/a,  Yol.  I.,  p.  \^^ ^  Macnaghten' s 
"  Principles  of  Moohummudan  Law,"  pp.  59,  278,  and 
should  have  been  demanded  against  her  husband's 
estate  within  twelve  years  from  the  date  of  the  exe- 
cution of  the  deed,  which  was  not  done ;  her  hus- 
band's estate  is,  therefore,  exonerated,  Norurmissa 
Begum  v.  Nawauh  Syud  Mooshin  Allee  Khan  [c) ; 
Meer  Nujih  Ollah  v.  Mussummaut  Doordana  Kha- 
toon  (d) ;  her  claim  being  barred  by  Ben.  Pegs.  III., 
of  1793,  sec.  14,  and  II.  of  1805;  Mac7iaghten^s 
(^)  7  Ben.  Sud.  Dew.  Eep.  34.  (5)  3  Ben.  Sud.  Dew.  Eep.  59. 
^{c)  7  Ben.  Sud.  Dew.  Eep.  40.    {d)  1  Ben.  Sud.  Dew.  Rep.  103, 
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^^  Principles  of  Moohummudan  La^^,"   p.  285.     An-       .^^^ 

other  ground  of  objection   is,    that   considering   the  Ameee-oon- 

•  N18SA 

means  of    the    deceased,    the  dower  was  excessive  ^. 

and  ';void,  MacnayUen's  ''Principles  of  Moohum-  ^^Nis1iT°''^ 
mudan  Law,"  p.  288-9.  In  no  circumstances  can 
the  decree  stand,  as  the  Court  ought  to  have 
directed  a  portion  of  the  real  estate  to  be  sold, 
and  after  payment  of  the  dower  to  the  Defendant, 
Moorad'Oon-NisBa^  and  the  deceased's  creditors,  the 
surplus  ought  to  have  been  handed  over  to  the 
Plaintiff,  who  is  clearly  entitled  to  an  account  of 
the  deceased's  estate.  A  total  dimissal  of  his  suit 
was,  therefore  palpably  wrong.  The  case  of  the 
other  Defendants  who  claim  by  adoption  is  un- 
tenable ;  no  such  thing  as  adoption  in  this  sense  is 
known  to  the  Mahomedan  law.  Macnaglitenh  "Prin- 
ciples of  Moohummudan  Law,"  p.  86.  Finally,  the 
mortgages  and  sales  ought  to  have  been  declared 
invalid,  as  the  widow  had  no  power  of  alienation. — 
[Mr.  Pemherton  Leigh  :  There  has  been  great  laches. 
The  deceased  died  in  1838,  and  the  Plaintiff  does 
not  bring  his  suit  till  1843,  and  during  that  time 
the  Eespondents  have  been  in  possession,  and  have 
dealt  with  the  estate  as  their  own.] — That  arose  from 
the  fact  of  the  Plaintiff's  taking  proceedings  in  his 
own  District  to  establish  his  title  to  property  there 
situate. 

Judgment  was  delivered  by 

The   Eight     Hon.    the     Lord    justice    EnighT 
Bruce  : 

Seyud  Moostefah^  a  Mahomedan,  in  good  circum- 
stances, died  on  the  4th  of  October^  1808,  in  the 
North- West  Provinces,  intestate,  without  child  or  de- 
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1855.  scenclant^  but  a  female,  the  principal  Defendant, 
Ameer-oon-  Moorad-oon-Nissa^  lived  in  his  house  and  passed  as 
ibSA  j^ig  wife,  and  now  claims  dower  as  his  widow,  and 
MooKAD-oox-  ^^yQ  young  men,  named  Gholam  Abbas  and  SooUan 
All^  the  sons  of  Moshun  Ali,  in  a  sense  members 
of  his  family,  were  living  with  him,  and  who  ap- 
pear to  have  been  brought  up  by  Razeeah  Begum^ 
the  first  wife  of  Seyud  Moostefah^  and  claimed  to 
be  treated  as  adopted  sons,  although  no  power  of 
adoption  is  known  to  the  Mahomedan  law.  In  these 
circumstances,  the  lady  who  lived  with  the  deceased 
appears  to  have  entered  at  his  death  into^  possession 
of  his  property  in  the  neighbourhood  of  the  place 
w^here  he  died,  and  she  was  treated  by  the  local 
authorities  as  administratrix.  As  a  Mahomedan 
widow  she  would  be  entitled  to  a  fourth  part  of 
the  deceased's  estate,  the  other  three  parts  going 
to  his  heirs. 

The  two  sons  of  Moshun  Alt,  for  reasons  not  appa- 
rent, afterwards  set  up  a  claim  to  the  property,  as 
descendants  of  Seyud  Moostefah^  and  contested  the 
title  of  the  widow,  denying  the  fact  of  her  marriage 
with  the  deceased.  This  led  to  quarrels  and  litiga- 
tion, which  ultimately,  in  1842,  ended  in  a  com- 
promise between  them,  upon  terms  sufficiently  advan- 
tageous to  these  young  men.  By  this  arrangement 
they  agreed  to  divide  the  property  of  the  deceased 
in  equal  moieties,  half  to  go  to  the  widow  and  half  to 
them. 

Shortly  after  this  compromise  there  arose  the  claim 
which  has  led  to  the  present  appeal.  That  claim  was 
set  up  by  Seyud  Abdoolah^  the  full  brother  and  heir- 
at-law  of  Seyud  Moostefah^  and  he  brought  his  suit 
in  the  year  1843,  in  the    Zillah  Court  of  the  Principal 
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Stiddcv   Ameen    of   Moradahad    against   the   Eespon-        i^^^- 
dent,   Moorad-oon-Nissa^   and  others,    seeking   to   ob-  Ameer-oon- 
tain   possession   of   the    Zemmdaries   and   other   real  ^^^^ 

and  personal  estate  of  the  deceased,  and  for  mesne    moorad-oon. 
profits ;    and   by  his   plaint   he  charged  Moorad-oon- 
Nissa^  with  not  being  the  Avedded  wife  of  the  deceased  ; 
and  made  other  allegations  which,  as  far  as  it  appears 
to  their  Lordships,  had  better  have  been  omitted.     The 
Eespondent,  by  her  answer,  set  up  her  marriage  with 
the   deceased,   and   insisted  upon   her  rights   as   his 
widow,   and  alleged  that  she  held  a  deed  of  dower 
executed   on    her   marriage,    whereby    the    deceased 
settled  upon  her  Es.    46,000,  and  that  she  held  the 
property  as  a  lien  for  such  dower.     The  reply  im- 
peached the  deed  as  a  forgery,   and  denied  the  mar- 
riage.    Evidence  was  gone  into,   and  the  Principal 
Sudder   Ameen,  by   his  decree,    decided  against   the 
claimant.     An  appeal  was  made  from   this  decision 
to  the   Sudder  Dewanny  Adawlut,  when   Mr.    Tayler, 
the   presiding   Judge,    after    consulting   the    Mooftee 
attached   to    the    Court,    as   to    the    law   relating  to 
dower,   came  to  the  same  conclusion  and  dismissed 
the  claim.     The  present  appeal  is  against  that  decree, 
and  has  been  heard  ex  parte.     The  case  has  been  here 
argued  with  great  zeal  and  ability.     There  are  four 
points  upon  which  the  case  depends.     Pirst,  marriao-e 
or  no  marriage  ;  second,  whether  the  alleged  deed  of 
dower  is  genuine  or  a  forgery  ;  third,   the  effect  of 
Eegulation  of  Limitation,  III.  of  1793,  sec.  14,  upon 
the  deed  of  dower,  which,   as  it  created  a  debt  de- 
mandable  and  payable  immediately,  it  is  said  was  a 
demand   that   was   barred,    more    than   twelve  years 
having  elapsed  ;  and,   fourthly,   the  Appellant  urges 
that  the  decision  is  erroneous,  and  that  there   ought 
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1855.        hqI  to  hate  been  a  total  dismissal  of  the  suit,  as  th# 

A.MKEK-O0N-  Plaintiif  was  the  heir-at-law,  and  that  there  ought  to 

^  ^^^^       have   been  an  account  taken  of   the  deceased's  estate^ 

MooRAD-ooN.  r^s  j-^g  ^y.^g  eutitlcd  to  thc  residuB,  a^ter  payment  of 

the  dower  to  the'  widow.- 

With  regard  to  the  marriage,  much  need  not  be 
said.  The  question  is,,  did  a  marriage  take  place  ? 
Xow  the  evidence  is  so  very  strong,,  that  after  the 
ease  had  been  gone  into,  it  was  suggested  that  it  was 
scarcely  possible  to-  resist  the  fact  of  the  marriage^ 
she  must,  therefore,  be  taken  to  be  the  w^idow.  The 
question  of  dower  is  less  clear.  The  deed  is  dated 
the  26th  of  Juli/,  1818,  and  considering  the  position 
of  the  Eespondent,  Moorad-omi-Nissay  at  that  time  a 
dancing  girl,  the  sum  of  Bs.  46,000,  for  dower  seeraa 
excessive  ;  but^  then,  there  must  be  taken  into  con* 
sideration  the  circumstances  af  Seijitd  Moostefah.  He 
had  no  family,  was  advanced  in  life,  and  appears  to 
have  formed  a  very  strong  attachment  for  this  young 
woman,  and,  therefore,  it  is  not  improbable  that  he 
should  make  a  very  liberal  provision  for  her  by  way 
of  settlement,  Seven  witnesses  are  examined,  and 
speak  to  this  deed,  and  eveiy  one  of  them  must  be 
grossly  perjured  if  there  was  no  marriage  ;  two  of 
them  are  attesting  witnesses.  The  deed  is  proved 
to  be  holograph  of  the  husband,  and,  as  he  waa 
a  man  well  acqainted  with  business,  and  his  hand- 
writing well  known  in  the  neighbourhood,  if  any 
doubt  existed,  proo-f  of  forgery  could  have  been 
given,  but  it  is  nat  attempted  to  be  established  by 
evidence  that  it  is  not  his  handwriting.  The  instru- 
ment itself,  when  produced,  is  found  to  be  partly 
obliterated  and  defaced  by  wet  and  age,  but  a  copy 
^f  the  instrument  from  the  registry  of  the  Ca^ce  m 
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brought    forward.     This    deed    does    not    appear    to         i^^^- 
have  been  registered  during  tlie  lifetime  of  the  bus-  Ameer-oon- 
band  ;  but  their  Lordships  assume  that  the  rules  re-        ^\^^^ 
quired  by  law  were  complied  with  by  the  Ca;^ee.     If  it    moorad-oon- 
was  a  forgery,  it  is  a  great  probability  that  a  different 
time  would  have  been  selected,  and  all  the    circum- 
stances seem  to  favour  the  likelihood  of  such  a   trans- 
:action  having  taken  place.  With  regard  to  the  marriage, 
it  may  be  improbable,  we  admit,  that  a  marriage  had 
taken  place    at   the   sacred  time  alleged ;  but   if  no 
marriage  had  taken  place  these    persons  w^ould  not 
have  selected  that  time,  and  alleged  it  to  have  taken 
place  at  that  time.     This  deed  of  dower  w^as,  how- 
<€ver,  never  brought  forward  during  the  intermediate 
time  when  the   disputes  arose  between  the   Eespon- 
dents  and  these  two  young  men.     Tliere  was  a  per- 
fect silence  during  that  time,  and  the  excuse  for  not 
producing  it  is  not  very  satisfactory,  but  it  must  be 
remembered  that  a  copy  Avas  on  the  registry  in  1839. 
1  cannot  say  w-hat  reason  actuated    the   Eespondent, 
Moorad'Oon-Nissa^  or  her  advisers,  in  preventing  the 
deed  being  produced,  but  that  fact  is  not  sufiicient  to 
raise  a   presumption  of   fraud,  and   to   outweigh   the 
direct  evidence  of  the  witnesses,  and   more  particu- 
larly when  a  stamp  of  the  value  required  for  such  a 
deed  is  proved  to  have  been   sold  to   the  deceased  a 
short  time  previous   to   the  date   of  the  deed,  which 
makes  the  evidence,  we  think,  preponderate  in  favour 
of  the  deed ;  and,  considering  that  it  is  a  mere  ques- 
tion   of   fact,  upon   which   no    difference   of   opinion 
-existed  in  the  Courts  below,  it  would  require  a  strong 
<iase  to  justify  us  in  reversing    their  decrees,   and, 
therefore,    we  think,    the  marriage  and  deed  must    be 
held  to  be  cstublibhcdc 
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1855.  Then  tliere  arises  the  question  as  to  the  operation 

Ameer-oon-  of  the  Regulation  of  Limitation,  III.  of  1793.  It 
^^^^^  was  contended  that  the  form  of  the  deed  by  the 
MooRAD-ooN-  Mahomedan  law  was  to  make  the  dower  exigible  im- 
mediately,  not  only  due  but  at  once  demandable, 
and  that  twelve  years,  the  period  of  limitation,  ex- 
pired in  1830,  during  the  lifetime  of  the  husband. 
Upon  this  point  a  very  great  difficulty  arises.  It 
was  never  pleaded  in  the  original  proceedings  by  the 
Plaintiif  before  the  Siidder  Aineen,  the  objection  was 
only  taken  in  the  Sudder  Deivanny  Court ;  and  con- 
sidering that  it  is  an  objection  by  the  Plaintiff  against 
the  Defendant,  that  might  perhaps  be  a  ground  for 
refusing  to  entertain  it.  Now,  section  14  of  the  Eegu- 
lation  in  question  prohibits  the  Civil  Courts  from  hear- 
ing or  determining  any  suit  whatever,  ''  if  the  cause  of 
action  shall  have  arisen  twelve  years  before  any  suit 
shall  have  been  commenced  on  account  of  it ;  unless 
the  Complainant  can  show,  by  clear  and  positive  proof, 
that  he  had  demanded  the  money  or  matter  in  ques- 
tion, and  that  the  Defendant  had  admitted  the  truth 
of  the  demand,  or  promised  to  pay  the  money ;  or 
that  he  directly  preferred  his  claim  within  that  period 
for  the  matters  in  dispute,  to  a  Court  of  competent 
jurisdiction  to  try  the  demand,  and  shall  assign  satis- 
factory reasons  to  the  Court  why  he  should  not  pro- 
ceed in  the  suit ;  or  shall  prove  that  either  from 
minority,  or  other  good  and  sufficient  cause,  he  had 
been  prevented  from  obtaining  redress."  This  may 
probably  be  a  case  fit  to  be  dealt  with  under  the 
concluding  part  of  this  Kegulation ;  there  may  be 
such  ^'good  and  sufficient  cause,"  but  their  Lord- 
ships do  not  desire  to  put  tlicir  decision  on  that 
point.     The  terms  of  the  deed  are  'Mvhcn  demanded 


ON    APPEAL    FROM    THE    EAST    INDIES. 


229 


by  my  wedded  wife."     In  this   country   various  cases     .^^^ 
have   arisen  with  regard   to   obligations   payable    on  /^3^KER-oox- 
demand  ;  a  promissory   note  not  payable   on  demand,  ^, 

is  payable  immediately.  It  is  important,  however,  in  ^^^^jgs^!"*^" 
some  cases  of  negotiable  securities,  tliat  the  demand 
be  made  within  a  reasonable  time,  in  other  cases  that 
the  demand  should  be  made  immediately,  and  in  some 
without  any  demand  at  all.  Carter  v.  Ring  [Z  Camp. 
459),  Gibhs  v.  Southam  (5  Barn.  &  Ad.  911),  Simp- 
son V.  Routh  (2  Barn.  &  Cr.  682).  In  the  latter  case 
Mr.  Justice  Littledale  lays  it  down,  that  in  the  case 
of  a  bond  with  a  penalty  to  pay  a  certain  sum  on 
demand,  an  express  demand  must  be  made  before 
the  action  can  be  maintained.  So  in  an  action 
on  a  promise  to  pay  a  collateral  sum  on  request. 
These  authorities  show  that  there  may  be  cases  where 
an  action  would  not  lie  except  where  a  request  or 
demand  is  made,  and  others  where  such  demand 
is  not  necessary.  It  is  quite  unnecessary  that  it 
should  be  any  demand  here.  The  deed  of  dower 
or  settlement  by  the  husband  in  favour  of  his  wife, 
and  the  intention  of  the  parties,  was,  that  the  wife 
was  to  have,  as  a  dowry,  the  sum  of  Rs.  46,000 ;  and 
it  is  important  to  consider  how  inconvenient  it  would 
be  if  a  married  woman  was  obliged  to  bring  an  action 
against  her  husband  upon  such  an  instrument  ;  it 
would  be  full  of  danger  to  the  happiness  of  married 
life  ;  and  we  think,  upon  the  true  construction  of  this 
settlement,  she  had  a  right  of  suit  without  a  previous 
demand,  and  that  she  was  not  obliged  to  sue  her  hus- 
band immediately  or  in  his  lifetime.  Their  Lord- 
ships are,  therefore,  of  opinion  that  the  Eegulation 
does  not  apj)ly  as  a  bar  to  her  claim,  and  that  such 
defence  entirely  fails. 
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1855.  Lastly,    there  remains  the   question  of   the  distri- 

Ameer-oox-  bution  and  administration  of  the  deceased's  estate. 
NissA  j^^  g^^i^  relief  is  asked  by  the  plaint.  The  claim 
MooRAD-oo^T-  lY^ade  by  the  Plaintilffi  is  as  sole  heir  against  the 
Defendants,  charging  them  with  collusion  in  keeping 
him  out  of  possession.  He  does  not  claim  in  the 
alternative,  that  if  '  the  marriage  of  the  Eespondent, 
3Ioorad-oo7i-Nissa^  and  the  deed  of  dowor  are 
proved,  then  that  he  may  have  his  share  of  the 
estate.  It  is  possible  it  might  have  been  competent 
to  the  Court  below,  in  their  discretion,  to  have  enter- 
tained such  a  question,  but  it  was  a  matter  of  discre- 
tion for  the  Judge  of  the  Sudder  Deivanny  Adawlut 
Independently  of  this,  Moorad-oon-Nissa  was  in  posses- 
sion, by  the  consent  of  the  local  authorities,  a  pos- 
session very  analogous  to  that  of  an  executrix  here. 
That  fact,  however,  is  not  sufficient  to  decide  the 
point  of  right,  but  the  Plaintiff  has  not  asked  for  aii 
account.  Again,  he  has  burthen ed  the  record  with 
a  number  of  unnecessary  parties  Avho  ought  not  to 
have  been  there,  and  that  w^ould  have  created  very 
considerable  inconvenience  in  taking  accounts.  lie  has 
also  excluded  all  the  moveable  estate,  and  that  portion 
of  the  immoveable  estate  of  which  he  himself  obtained 
possession.  We  are  of  opinion,  therefore,  that  the 
Judges  before  whom  the  case  has  been  heard  in  India 
took  the  right  and  convenient  course  in  dismissing  his 
suit,  and  leaving  him  to  bring  anotlier  suit  to  obtain 
an  account ;  that,  no  doubt,  was  the  effect  of  their 
decisions,  though  not  in  terms.  Under  these  circum- 
stances their  Lordships  will  add  a  recommendation  in 
their  humble  report  to  Her  Majesty,  that  the  dismissal 
of  the  appeal  be  without  prejudice  to  the  Appellants, 
n<dit  to  hxiw^  a  suit  for  an  account  and  administration 
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of  the  deceased's  estate  consistent  with  the  establish-        ^^oo. 
ment  of  the  marriage  and  the  deed  of  dower.     Costs,  Am^^X^on-- 
if  any,  incurred  in   India   by  reason   of  the   appeal,        '^[f^^ 
must  be  paid  by  the  Appellants,  moorad-ook- 

rsissA. 

The  following  report,  which  was  approved  hj  an 
Order  in  Council,  dated  the  21st  of  Jul?/,  1855,  was 
made  by  the  Judicial  Committee  :— Their  Lordships 
do  agree  humbly  to  report  to  your  Majesty  as  their 
opinion,  that  the  judgment  or  decree  of  the  Sadder 
Deivanmj  Adaiulut  at  Agra^  of  the  21st  of  April^  1846, 
ought  to  be  affirmed,  without  prejudice  to  any  suit 
which  may  be  instituted  for  the  recovery  of  the 
rights  of  the  late  Appellant,  as  one  of  the  heirs 
of  Seyud  Moostefah^  consistently  w^ith  the  establish- 
ment of  the  marriage  of  the  Kespondent,  Moorad-oon- 
Nissa^  and  of  the  validity  of  the  deed  of  dower 
alleged  by  her  in  the  suit,  both  of  which  facts  their 
Lordships  consider  to  be  proved  in  this  case,  and 
their  Lordships  direct  that  all  costs,  if  any,  incurred 
by  the  parties  to  the  suit  in  India^  by  reason  of  this 
appeal,  be  paid  by  the  Appellants. 


io'2 
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Eajah     P>o:vrMAEAT'ZE     Bahadue,  \ 

and,  on  his  demise,  his  son  and  I    .       jj     4 

leir,  K.U3rAKA    \  EXCATAPERMArL  ^      ^^  ' 

Batze  Bahadip.     - 


AlsJ) 


Bang  AS  AMY  Mudaly 


Bespondent.'^ 


0)1  appeal  from  the  Sadder  Deivanm/  Adawlut^  at 

Madras. 


28tli  &  29th    xHE  Bespondeut  instituted  the  suit  out  of  wliieh 
^^^1''        this  appeal  arose,  in  the  Civil   Court  of    Chittoor^  on 


*  Present  :  Members  of  the  Judicial  Committee, — The  E-ight 
Hon.  T.  Pemberton  Leigli,  the  Bight  Hon.  tbe  Lord  Justice 
Knight  Bruce,the  Bight  Hon.  Sir  Edward  Byan,  the  Bight  Hon. 
the  Lord  Justice  Tui^ner,  the  Bight  Hon.  Sir  John  Patteson,  and 
the  Bight  Hon.  Sir  William  H.  Maule. 


By  the  Act, 
Ko.  XXXII.of 
1839,  extend- 
ing the  pro- 
visions of  the 
Statute,  3rd 
&  4th  Wm. 
IV.,  c.  42,  sec. 

28,  to  India,it  was  enacted,  •'  That  upon  all  debts  or  sums  certain,  pay- 
able at  a  certain  time,  the  Court  before  whom  such  debt  or  sums  may  bo 
recovered,  may,  if  it  shall  think  fit,  allow  interest  to  the  creditor,  at  a 
rate  not  exceeding  the  current  rate  of  interest,  from  the  time  when  such 
debts  or  sums  certain  were  payable,  if  such  debts  or  sums  be  payable  by 
virtue  of  some  written  instrument  at  a  certain  time." 

An  instrument,  in  the  nature  of,  though  not  strictly,  a  Bond,  was 
executed  in  1833,  which  provided  for  the  liquidation  of  the  amount 
therein  specified  by  instalments,  but  no  provision  was  made  for  the 
allowance  of  interest.  The  condition  for  payment  not  having  been 
performed  :  Held,  in  an  action  brought  in  1849,  to  recover  principal 
and  interest  upon  the  Bond,  that  the  Act,  No.  XXXH.  of  1839,  was  re- 
trospective in  its  operation,  and  authorised  the  allowance  of  interest, 
although  it  was  not  provided  for  by  the  Bond. 

In  proceedings  by  the  obligee  of  the  Bond  before  the  Collector's  Court 
in  1844,  upon  an  application  for  a  sequestration  of  the  obligor's  estates, 
the  obligor  filed  an  account  of  his  liabilities,  in  which  the  Bond  in 
question  was  entered  and  certain  payments  mentioned.  Held,  that  such 
acknowledgment  took  the  Bond  out  of  the  operation  of  the  Mad,  Eeg.  of 
Limitation,  H.  of  1802,  sec.  18,  cl.  4. 

The  examination  of  a  material  witness  of  the  Plaintiff  in  the  absence 
of  the  Defendant,  his  VoMccl  having  been  removed  and  no  other  Vakeel 
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the  21st  A2')ril,  1849,  to  recover  Es.  66,384.  2.  10.,  ^^855^ 
the  balance  of  principal  and  interest  upon  a  Bond  Eajah 
executed  by  the  Appellant  in  favour  of  the  Eespon-  Bahadur 
dent's  father,  to  secure  the  principal  sum  of  Es.  ^^  ^• 
34,426.  14.  0.  The  plaint  stated  that  the  Ee-  Mudaly. 
spondent's  claim  to  the  amount  due  upon  the  Bond 
in  question  originated  in  the  Appellant's  late  father 
having  borrowed  certain  large  sums  of  money  of 
the  Eespondent's  father,  the  repayment  whereof  was 
secured  to  him  by  six  several  Bonds,  together  with 
the  deposit  of  a  number  of  gold  ornaments  set 
with  precious  stones,  and  a  mortgage  of  certain 
villages,  forming  part  of  the  Zemindary  of  the  Ap- 
pellant's father,  and  of  which  the  Appellant  since 
his  death  had  been  in  possession.  The  plaint  also 
stated,  that  the  Appellant  personally  entered  into  a 
settlement  of  accounts  with  the  Eespondent's  father, 
when  a  balance  was  struck  between  them  ;  that  the 
gold  ornaments  were  sold,  and  the  proceeds,  together 
with  the  amount  which  the  Eespondent's  father  had 
realised  from  the  mortgaged  villages,  -  being  deducted 
from  the  amount  of  principal  and  interest  due  to  him, 
left  a  net  balance  in  his  favour  of  Es.  34,426.  14.  0., 
for  which  the  Appellant,  on  the  20th  Marcli^  1833, 
executed  and  gave  the  Bond  sued  on  to  the  Ee- 
spondent's father,  wherein  it  was  stipulated  that  the 

then  acting  for  him,  is  sucli  an  irregularity,  thatif  objected  to  at  the 
proper  time  would  be  fatal  to  the  reception  of  such  evidence.  But  where 
no  objection  was  urged  during  the  trial,  or  until  an  appeal  was  interposed, 
the  Judicial  Committee  hold  that  the  objection  came  too  late,  and  could 
not  be  sustained,  as,  notwithstanding  such  irregularity  and  miscarriage, 
that  fact  did  not  taint  the  whole  proceedings  so  as  to  prevent  the 
Plaintiff  recovering  upon  the  other  evidence  which  was  sufficient  to 
establish  his  case. 

But,  although  the  other  evidence  rendered  the  evidence  improperly 
admitted  immaterial,  the  Judicial  Committee,  as  there  had  been  an  irre- 
gularity in  the  Court  below,  in  affirming  the  judgment,  refused  to  give 
the  costs  of  appeal. 
VOL.   VI.  D  1 
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^  1S55.  amount  so  due  should  be  discharged  b}^  annual  instal- 
Ea.tak  ments,  as  thereinafter  mentioned.  That  upon  the- 
iiAHADUR  execution  of  this  Bond^  the  villages  which  had  been 
E\xGAsvMY  ^^cirtgaged  to  the  Eespondent's  father  were  given 
M.DALY,  up  by  him  to  the  Appellant,  together  with  the^ 
several  Bonds  given  by  the  father  of  the  Appel- 
lant to  the  Eespondent's  father.  The  plaint  further 
stated,  that  the  Eespondent,  by  letters  and  by  the 
Plaintiff's  agents,  demanded  of  the  Appellant  the' 
balance  due  upon  the  Bond ;  that  he  made  several 
engagements  to  pay  it,  until  his  Zemindar?/  w^a& 
sequestered  by  the  Collector  of  the  District ;  who,  in 
September  J  1844,,  issued  a  proclamation  and  notices^ 
calling  upon  the  creditors  of  the  Appellant  to 
€ome  forward  and  represent  the  extent  of  their 
dues  ;  and  that  accordingly  the  Eespondent,  on  the 
4  th  November  J  1844,  presented  a  petition  to  the 
Collector,  stating  that  the  principal  of  the  Bondy 
with  interest  equal  to  it,  was  due  to  the  Eespon- 
dent. That  the  Appellant  filed  an  account  before 
the  Collector^  admitting  the  execution  of  the  Bond^ 
and  Es.  33,940.  11.  8.  to  be  the  balance  due  by 
him  on  account  of  the  principal  thereof,  after  de- 
ducting payments  made  under  it  to  the  amount  of 
Es.  486.  2.  4.,  which  was  composed  of  nuzzur^  or 
presents,  Es.  35,  and  eight  years'  quit  rent  due  from 
the  Eespondent  from  Majjj  1832^  to  the  same  month 
in  1839,  on  the  village  of  Gojyalajmram  attached 
to  the  Zemindary  of  the  Appellant,  who  had  granted 
such  village  at  an  annual  jodee  of  fifteen  pagodaz  for 
the  maintenance  of  a  public  choultry  erected  by  the 
Eespondent' s  grandfather.  That  the  Appellant's  Ze- 
mindary  having  been  released  from  attachment,  and 
the   eveditors   directed  to    seek   their    own    remedy 
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against   'Jie  Appellant,  the  Eespondent,  by  letter,  de-        is^-^. 
manded  of  him  the  balance  due  as  aforesaid,  and  that      Eajah 
lie  engaged  to  pay  it   in  a  short  tim<3,   which  ho  had    BAn^ifuii'^ 
bailed  to  do.  _      *^'- 

The  Appellant  by  his  answer  stated,  that  his  Mudaly. 
minority  ceased  about  the  time  of  the  date  of  the 
Bond  in  1833  ;  that  he  did  not  I'emember  what  balance 
was  then  struck  by  his  agents  after  selling  the  jewels 
mortgaged  to  the  Eespondent's  father,  nor  whether 
any  document  was  executed  regarding  it ;  that  the 
Appellant  made  no  engagements  either  with  the  Ee- 
spondent  or  his  father,  about  the  alleged  balance  due 
on  the  Bond  ;  that  the  Appellant  did  not  know  what 
account  was  produced  by  the  Eespondent  before  the 
Oollector  in  1844,  as  to  the  amount  of  the  Bond  and 
interest ;  that  the  Appellant  did  not  tender  any 
account  under  his  own  hand  admitting  the  execution 
of  the  Bond,  and  that  a  balance  was  due  upon  it ;  and 
that  he  did  not  enter  into  any  engagements  subse- 
quently as  alleged  by  tho  plaint.  The  Appellant, 
by  his  ansY/er,  also  pleaded  the  3Iadras  Eeg.  II.  of 
1802,  see.  18,  el.  4,  in  respect  to  suits,  the  period  of 
limitation  being  twelve  years  from  the  time  when 
the  cause  of  action  shall  have  arisen ;  and  he  sub- 
mitted, by  his  answer,  that  the  Bond  in  question  was 
€omposed  of  interest  as  well  as  principal ;  and  also  that 
such  Bond  did  not  provide  for  the  payment  of  any 
interest  upon  the  sums  therein  mentioned,  and  that 
by  the  plaint  the  Eespondent  claimed  a  sum  for  interest 
equal  in  amount  to  the  Bond ;  and  he  also  pleaded 
that  the  Eespondent's  claim  to  such  interest  was  con- 
trary to  the  terms  of  the  Bond  and  to  Madras  Eeg. 
XXXIV.  of    1802,    sec,    5,  whereby   it   is   enacted^ 
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1855.  that   the    Courts   of   Adawlut  should   not    decree   to 

Eajah  creditors   compound  interest,  and  he  finally  pleaded 

Bahadur  that  he  was  not  liable  to  pay  either   principal  or  m- 

^      **•  terest  to  the  Eespondent. 

Eangasamy  ^ 

MuDALY.         The  Eespondent  replied,  but  as  the  reply  contained 

no  allegation  of  any  new  facts  in  support  of  the 
Eespondent's  claim,  the  Court,  on  the  18th  of  Sep- 
tember^ 1849,  recorded  that  a  rejoinder  from  the 
Appellant  was  needless. 

The  cause  was  tried  before  Mr.  E.  C.  Lovell^  the 
Judge  of  the  Civil  Court  of  Chittoor^  who,  pursuant 
to  Madras  Eeg.  XY.  of  1816,  sec.  10,  cl.  3,  directed 
and  recorded  the  particular  points  in  the  suit  which 
were  to  be  proved  ;  which  were,  that  the  Eespondent 
should  file  the  Bond  and  prove  its  execution  by  the 
Appellant  and  his  payments  and  promises.  [N'o  points 
were  recorded  by  the  Judge  for  proof  by  the  Ap- 
pellant. 

The  suit  being  at  issue,  evidence  was  entered  by 
the  Eespondent  in  support  of  his  case.  The  docu- 
mentary evidence  consisted  ;  first,  of  the  instrument 
in  the  pleadings  called  a  Bond,  dated  20th  March, 
1833,  the  material  part  of  which  was  as  follows  : — - 

^*  Amount  of  principal  borrowed  by 
my  father  from  your  father's  agent, 
Perimial  Mudaly^  in  the  two  years 
Swahhanu  (a.d.  1823-4)  and  Ta- 
rana  (a.J).  1824-5)  last  past,  under 
six  Bonds  mortgaging  fifty-four  dif- 
ferent ornaments,  made  of  gold  and 
set  with  precious  stones  -  Pagodas  16,800 

Interest  thereon  up  to  30th  Masi  of 
this  year  (11th  March   1833),    as 
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per   account   (settled    in   your  pre- 
sence)      -  -  -        Pagodas 


Total   Pagodas 

Deduct  payments — 

Amount  assigned  to  you 
on  account  of  your  dues, 
being  the  price  of  the 
ornaments  which  had 
been  mortgaged  to  you, 
but  which  I  took  back 
and  sold  to  Tiruvcnga- 
dasamg  Mudaly^  of  Ar- 
cot        -  -       Pagodas 

Amount  realised  from  the 
villages     mortgaged       on 
account   of  your  dues,  as 
per     account     settled    in 
your   presence 

Amount    remitted   by    you 
under  interest 


13,809| 


iMH 


2,210t 


1855. 

1  0,261 2        Rajah 

bommar.vuze 
Bahadur 

^  ^    EvXGASAMY 

MUDALY. 


Total  payment 


20,225| 


Balance  due  to  you   -  Pagodas 

or  Es.     34,426-14-0 


9,836| 


^^  This  balance  due  to  you  of  Ks.  thirty-four  thousand 
four  hundred  and  twenty-six,  and  annas  fourteen,  I 
shall  discharge  by  annual  instalments  of  Es.  (3,500) 
three  thousand  and  five  hundred  each,  to  be  paid  on 
the  30th  Punguni  (10th  April)  of  each  year,  com- 
mencing from  Vigaija  (a.d.  1834).  If  I  fail  to  do  so, 
you  may  recover  it  according  to  judicial  regulations. 
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1855.  ii  Thus  do  I  voluntarily  execute  this  Bond,   in  the 

Rajah      handwriting  of  Dlmrjati  Vencat  Row  Uayasum. 
BAiiADUit  ^^  Raze  Bommarauze  Bahadur,'^'' 

V. 

^'S^.t^ft^       There  AYore  four  witnesses  to  this  Bond, 


MUDALY. 


Second,  a  siinnud^  or  grant,  dated  the  20th  of  March, 
1833,  of  the  village  of  Gojmlpuram^  by  the  Appellant's 
father;  third,  a  power  of  attorne}^,  dated  the  19th  of 
July,  1844,  given  by  the  Appellant  to  Sainharauze 
Venkata  Row  to  act  as  his  Vakeel ;  and  fourth,  copy 
of  an  account  of  the  Appellant's  liabilities,  dated 
7th  November,  1844,  which  had  been  filed  with  the 
Collector  by  the  Appellant's  Vakcd  in  the  proceedings 
relating  to  the  sequestration. 

On  the  22nd  Julf/^  1850,  the  Appellant's  Vakeel 
was  appointed  District  Moonsiff^  v/hen,  according  to 
the  practice  of  the  Court,  and  in  compliance  with  the 
provisions  of  Mad.  Reg.  XIV.  of  1816  [a)^  a  notice  of 
that  fact  was  issued  by  the  Court,  and  served  upon  the 
Appellant  on  the  13tli  August  following,  requiring  him 
to  engage  another  VakeeL  The  Appellant  accordingly 
appointed  a  new  Vakeel  in  the  suit,  who  first  appeared 
for  the  Appellant  on  the  24th  of  the  same  month  of 
August,  During  the  time  which  intervened  between 
the  22nd  Juljj  and  24th  August^  the  Appellant  was 
unrepresented,  either  personally  or  by  VakeeL 

[a)  By  Regulation  XIV.  of  1816,  sec.  13,  it  is  enacted,  that 
*"  if  a  pleader  sliould  be  unable  to  attend  in  the  Court  in  conse- 
quence of  indisposition,  or  other  sufficient  reason,  he  is  to  notify 
the  same  in  writing  to  the  Court,  on  unstanipt  paper ;  and  the 
hearing  of  any  cause  in  which  such  pleader  may  be  employed  is  to 
be  x^c>stponed  to  a  future  day,  unless  the  party  or  his  authorised 
agent  shall  commit  the  management  of  the  cause  to  any  other 
pleader  of  the  Court,  or  unless  the  party  himself  sliall  be  present, 
and  willing  to  plead  the  cause  in  person." 
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1855. 


Rajah 

BOMMARAUZB. 

Bahadur 

V. 


For  the  purpose  of  orally  proving  the  points  re- 
corded for  proof  by  the  Eespondent,  seven  witnesses 
were  examined ;    the  jB.rst  of   these  was  the  only  sur- 

vivino;  attestin<>  witness  to  the  execution  of  the  Bond,    -n , 

^.  ^  .  '    Eangasamy 

a  relation  of  the  Appellant,  who  deposed  that  it  was  Mudaly, 
duly  executed  by  him.  The  other  three  attesting 
witnesses  were  dead,  but  two  witnesses  identified  the 
signatures  of  the  deceased  attesting  witnesses.  Two 
other  witnesses  deposed  to  being  present  at  the  settle- 
ment of  the  accounts  and  execution  of  the  Bond  in 
question.  The  remaining  two  wdtnesses  deposed  to 
having  heard  the  Appellant  promise  to  pay  the  amount 
of  the  Bond.  With  respect  to  the  other  three  docu- 
ments filed  by  the  Eespondent,  no  witnesses  were 
called  by  him  to  prove  them.  Ko  witnesses  were 
examined  by  the  Appellant.  The  first  witness  was 
examined  upon  affirmation,  and  finally  dismissed  on 
the  20th  '^ August^  1850,  in  the  interval  between  the 
times  when  notice  was  given  to  the  Appellant  of  the 
retirement  of  his  former  Vakeel  and  of  the  appoint- 
ment and  the  appearance  of  his  new  Vakeel.  No 
objection  was  taken  to  the  reception  of  this  evidence 
by  the  Appellant  during  the  trial. 

On  the  30th  of  December^  1850,  Mr.  E,  C,  Lovell 
made  his  decree,  which ^  after  stating  the  pleadings  and 
evidence,  declared  that  the  Bond  was  fully  proved,  and 
under  the  Act,  No.  XXXII.  of  1839  (a),  the  Plaintiff 


{a)  Act,  No.  XXXII.  of  lS39,entituled  ''An  act  concerning  the- 
allowance  of  interest  in  certain  cases/'  was  passed  bj  the  Honour- 
able the  President  of  the  Council  of  India,  in  Coancil  on  the  30th 
December,  1839,  and  is  as  follows  : — 

'*  Whereas,  it  is  expedient  to  extend  to  the  territories  under  the= 
government  of  the  East  India  Company,  as  well  within  the  juris- 
dictio]!  of  Her  Majesty's  Couiis  as  else  where,  the  provisions  of  th& 
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I800. 
Eajah 

BOMMAEAUZE 

Bahadur 

V. 

Eangasamy 

MUDALY. 


appeared  to  be  fairly  entitled  to  interest  upon  the 
instalments  from  the  dates  of  their  severally  becoming 
due,  the  total  amount  of  principal  and  interest  being, 
as  above  stated,  Es.  66,384.  2.  10.,  which  he  ac- 
cordingly awarded  to  the  Plaintiif,  with  costs  of  suit. 
The  Appellant  appealed  to  the  Sudder  Deivanny 
Adawlui  at  Madras^  and  by  his  petition  of  appeal 
urged  that  the  defective  and  irregular  manner  in 
which  the  Bond  sued  on  was  drawn  up  was  sufficient 
to  prove  it  not  to  be  a  bond  fide  document.  That  the 
evidence  of  the  execution  of  the  Bond  was  insufficient 
and  worthless.  That  the  sole  attesting  witness  to 
the  Bond  was  examined  when  Appellant  had  no 
Vakeel  in  Court,  the  party  employed  by  him  having 
been  appointed  to  a  MoonsiffsJiijy.  That  no  points 
were  given  to  Appellant  for  proof.  That  the  circum- 
stances under  which  Es.  486.  2.  4.  were  alleged  in 
the  plaint  to  have  been  recovered  in  part  payment 
of  the  amount  sued  for,  were  incredible.  That  the 
terms  of  the  Bond  did  not  admit  of  interest  being 
charged.  That  the  decree  of  the  Lower  Court  was  in 
cTpposition   to  sec.  5,  Eeg.   XXXIY.   of  1802,  inas- 


Statiite,  3rd  and4tli  Wm.IV.,  cli.  42,  sec.  28,  concerning  the  allow- 
ance of  interest  in  certain  cases  : 

''It  is  therefore  hereby  enacted,  that  upon  all  debts  or  sums 
certain,  payable  at  a  certain  time  or  otherwise,  the  Court  before 
which  such  debts  or  sums  may  be  recovered,  may,  if  it  shall  think 
fit,  allow  interest  to  the  creditor,  at  a  rate  not  exceeding  the 
current  rate  of  interest,  from  the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of 
some  written  instrument  at  a  certain  time  ;  or  if  payable  otherwise, 
then  from  the  time  when  demand  of  x)ayment  shall  have  been  made 
in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor  that 
interest  will  be  claimed  from  the  date  of  such  demand  until  the 
term  of  payment,  provided  that  interest  shall  be  payable  in  all  cases 
in  which  it  is  now  payable  by  law." 
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much  as  it  awarded  interest  upon  interest,   of  which        ^^oo. 
the  amount  of  the  Bond  sued  on  was   expressly  stated      Eatah 

,  .     ,     •  ,  BOMMARAUZE 

to  consist  m  part.  Bahadur 

In  his  answer,  the    Eespondent    upheld   the   cor-  ^      ^-   ^^^ 
rectness   of   the    Civil  judge's  decree,   disputing  the     Mudaly. 
several   assertions   and  arguments   advanced   by    the 
Appellant. 

The  original-  Defendant  having  died,  the  appeal 
was  prosecuted  by  his  son  and  heir,  Cooma?*  Venca- 
tapermaul  Raiize, 

The  Sudder  Court's  decree  was  pronounced  on  the 
2nd  of  April.  1853.  The  material  part  was  in  these 
terms  : — "  On  mature  consideration  of  the  merits  of 
this  case,  the  Court  concur  in  the  judgment  formed 
thereupon  by  the  Civil  Judge.  The  bond  sued 
upon  is  denied,  and  it  is  pleaded  that  the  claim  is 
shut  out  by  the  Eegulation  of  Limitation.  It  ap- 
pears to  the  Court  that  the  copy  of  account  put 
in  by  the  Eespondent  at  once  removes  this  bar, 
and  proves  the  justness  of  the  Eespondent's  claim. 
The  document  was  obtained  from  the  Collector, 
and  purports  to  be  copy  of  an  account  of  the  Ap- 
pellant's liabilities  tendered  by  him  to  the  Col- 
lector through  a  Vakeel  when  his  Zemindary  was 
under  attachment ;  and  copy  of  the  power  of  attorney 
granted  to  that  Vakeel^  also  authenticated  by  the  Col- 
lector, has  been  likewise  filed.  In  the  account  the 
Bond  now  sued  on  is  entered,  the  sum  and  date 
thereof  being  specified,  as  also  are  eight  items  of 
receipt,  being  the  Jodee  rent  for  eight  years,  from 
1832-33  to  1839-40,  of  a  village  belonging  to  the 
Appellant,  appropriated  by  the  Eespondent,  and 
amounting  to  Es.  486.  2.  4.,  which  have  been  credited 
to  Appellant  as  payments  made  upon  the  Bond,  and 
VOL.  TI.  E  1 
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1855.       which  are  so  deducted  from   the    sum   thereof   in  the 

Rajah      said  account  rendered  to  the  Collector. 

OBahaitur^        '^  The  reception  of  the  above  power  of  attorney  and 

'^'  account  bv  the  Collector  is   a  sufficient   e^uarantee    of 

Rangasamy  /  . 

MuDALY.  the  genuineness  of  these  exhibits  as  having  been  put 
into  his  office  by  the  authorization  of  the  Appellant  ; 
and  in  effect  nothing  has  been  adduced  to  call  these 
documents  into  question  ;  nor  could  such  a  matter 
have  taken  effect  and  remained  concealed  and  unpro- 
tested against  by  the  Appellant  had  his  name  and 
■authority  on  the  occasion  in  question  been  made  use 
of  falsely  and  fraudulently. 

^' The  above  acknowledgment  of  the  Bond  and  the 
payments  credited  against  it  occurred  in  the  year 
1844,  or  within  five  years  of  the  institution  of  the 
suit,  and  upon  the  evidence  to  the  claim  arising 
thereout  the  Court  consider  the  decree  of  the  Civil 
Judge  to  be  fully  justified. 

''  The  Bond  itself  appears  to  the  Court  to  be  a 
genuine  document.  It  is  inscribed  on  a  stamp,  and 
bears  the  seal  of  the  Appellant,  which  could  not  easily 
have  been  surreptitiously  made  use  of  nor  counter- 
feited, and  nothing  has  been  adduced  to  bring  the 
integrity  of  this  seal  into  question. 

'^  In  his  answer  in  the  original  suit  the  Appellant 
admitted  the  previous  heavy  transactions  between  his 
father  and  the  Eespondent's  father,  out  of  which  the 
Bond  arose  ;  and  he  has  made  no  attempt  to  show 
how  these  were  brought  to  a  close  otherwise  than  by 
the  execution  of  the  Bond  sued  on,  as  alleged  by  the 
Eespondent ;  and  as  to  this  Bond,  on  that  occasion 
the  Appellant  could  not  say  that  it  had  not  been  exe- 
cuted, a  hesitation  which  cannot  possibly  be  attri- 
buted to  the  want  of  recollection  then  pleaded,  and    is 
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only  to  be  accounted  for  by  the  fact  that  the  Bond        i^So. 
really   was  executed,   and  that  the   Appellant   then       Rajah 
shrunk  irom  absolutely  denying  nis  act.  Bahadur 

'^  It  has  been  objected  that  interest  should  not  be  j^^^^Q^g^j^Y 
adjudged  upon  the  Bond,  as  the  terms  thereof   make     Mudaly. 
no  provision   for   the    same,    and   as   the  sum  of   the 
Bond  is  itself  formed  in  part  of  interest. 

"  The  Court  consider  both  these  objections  to  be 
unsustainable.  The  Bond  provided  for  liquidation  of 
the  sum  thereof  by  instalments  ;  and  as  this  con- 
dition -was  not  kept,  the  charge  of  interest  becomes 
fairly  exactable  ;  nor  does  the  circumstance  that  the 
sum  secuied  by  the  Bond  is  composed  of  interest 
prevent  the  exaction  of  such  a  charge,  since  this  is 
plainly  authorised  by  the  very  enactment  (sec.  5,  Reg. 
XXXiy.  of  1802),  which  Appellant  quotes  as  sus- 
taining his  objection. 

"  For  the  above  reasons  the  Court  confirms  the 
decree  of  the  Civil  Judge,  and  dismisses  the  appeal 
with  costs." 

Against  this  decree  the  present  appeal  was  brought. 

Sir  Frederic  Thesiger^  Q.  C,  Mr.  Leith^  and 
Mr.  Blaine^  for  the  Appellant. 

No  fair  trial  has  taken  place,  and  the  cause  ought 
to  be  remitted  to  the  Court  below,  as  the  Bond  in 
question  has  not  been  sufficiently  proved.  There  are, 
however,  several  fatal  miscarriages  and  irregularities. 
First,  there  were  no  points  recorded  by  the  Judge, 
for  proof  by  the  Appellant,  as  required  by  Wlad.  Eeg. 
XY.  of  1816,  sec.  10,  cl.  3,  and  such  omission  is  fatal, 
Srimut  Moottoo  Vijaija  Raganadha  Gowery  Vallahha 
Perria  Woodia  Taver  v.  Bang  Anga  Moottoo  Natchiar  {a\ 
[a)  3  Moore's  Ind.  App.  Cases,  278. 
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Secondly,  the  Appellant  had  no  opportunity  of  cross- 
exiunining  the  only  surviving  attesting  v/itness  to  the 
alleged  Bond ;  he  being  at  that  time  absent  and  un- 
represented. The  irregularity  in  permitting  such  exa- 
mination was  contrary  to  Mad.  Eeg.  XIY.  of  1816,  sec. 
13,  and  to  every  principle  of  justice.  Thirdly,  docu- 
*  mentary  evidence  was  improperly  admitted  to  be  re- 
ceived. A  copy  of  an  account  was  admitted  without 
proof  of  the  loss  of  the  original  to  let  it  in,  or  indeed 
any  proof  at  all.  Mad.  Eeg.  XYII.  of  1802,  sec.  11.— 
[Mr.  Pemherton  Leigh :  There  appears  to  have  been  no 
objection  to  the  admission  of  the  copy  in  th^  Court 
below.] — It  is  not  too  late  to  urge  it  here.  S^/ud 
Ahhas  All  Khan  v.  Yadeem  Ramy  Reddy  (a).  The 
evidence  of  the  witnesses  upon  the  alleged  promise  to 
pay  the  debt  and  interest  is  insufficient,  and  too 
vague  to  be  relied  upon.  But,  even  if  the  Eespon- 
dent  had  proved  his  title  to  recover,  he  was  barred  by 
Mad.  Eeg.  II.  of  1802,  sec.  18,  cl.  4.  Lastly.  :N'o  in- 
terest upon  the  debt  ought  to  have  been  allowed, 
interest  not  being  provided  for  by  the  Bond.  Motee 
Bahoo  V.  Khachik  Arakel  (b\  Foster  v.  Weston  (c\ 
Higgins  v.  Sargeant  (d).  The  law  in  force  at  the 
date  of  the  Bond,  Mad.  Eeg.  XXXIY.  of  1802,  sec.  5, 
must  govern  the  right  to  interest,  and  not  the  Act, 
No.  XXXII.  of  1839,  which  we  insist  has  no  retro- 
spective operation.     Broom's  '^  Legal  Maxims,"  p.  28. 

Mr.  R.  Palmer,    Q.   C,   and   Mr.    Mackeson,  for 
the  Eespondent. 
None  of  the  objections  raised   by  the  Appellant  can 
prevail.     The   charge   that  the   witnesses  of  the  Ee- 

{a)  3  Moore's  Ind.  App.  Cases,  156. 

(h)  6  Ben.  Sud.  Dew.  Eep.  67.  (c)  6  Bing.  709. 

(d)  2  Barn.  &  Or.  348. 
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spondents    were    unworthy    of    credit    is    unfounded,        ^^^ 
nothing   was   adduced  in   evidence   to  impeach  their       Ea.iah 
credit.     Moreover,   this  Court,   m  a  mere  question  oi     Bahadur 
credence,  treats  it  as  one  solely  for  the  decision  of  the  jj^^^^g^'s^^^^y 
Court  below,  that  Court  having  a  much  better  opportu-      Mudaly. 
nity  of   testing  the  credibility  of  the  witnesses,  Mud- 
doo  Soondun  Sundial  v.  Suroop   Chunder  Sir/car   CJiow- 
dry  [a).     The  Bond  sued  on  was  fully  proved,  as  well 
as  the  promise  to  pay.     It  is  too  late  now  to  object 
to  the  irregularities.     If  that   had  been  done   in    the 
Zillah  Court  they  could  have  been    cured.     The  Ap- 
pellant admitted  the   truth  of   the  Eespondent's   de- 
mand  upon  this  Bond  in   the  account   filed  by  him 
before  the  Collector  on  the  7th  of  November^   1844, 
which  was  within  twelve  years  from  its  date  to  the  filing 
of  the  plaint,  and,  as  the  debt  secured  was  to  be  paid 
by  instalments,  the  Bond  is  expressly  within  the  pro- 
viso of  cl.  4,  sec.  18,  of  Mad.  Keg.  II.  of  1802,  which 
effectually  disposes  of  the  Appellant's  objection  on 
the  Regulation  of  Limitations.     Again,  it  is  urged  that 
the  principal  amount  of  the  Bond  sued  on  was  for 
interest,  and  that  interest  could  not  be  charged  upon 
interest.     The  answer  to  this  is,  that  the  account  set 
out  on   the  face  of  the  Bond  shows  that  the  balance- 
on  the  previous  transactions  secured  by  the  Bond  was 
the  residue  of  principal  money  which  remained  due 
after  applying  the  credits  in  liquidation  of  the  whole 
interest  due.     But  even  if  the  balance  had  been  made 
up  of  the  aggregate  amount  of  principal  and  interest^ 
compound  interest  is  expressly  allowed  by  cl.   5  of 
Mad,  Reg.  XXXI Y.  of  1802,  where  the  former  Bonds 
have  been  delivered  up  and  cancelled.    The  remaining 
point  is,  that  interest  was  not  recoverable,  as  it  was 
not  provided  for  in  the  Bond,  and  that  the  case  does 

(a)  4  Moore's  Ind.  App.  Cases,  431. 
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not  fall  within  the  Act,  No.  XXXII.  of  1839.  This 
Act,  we  submit,  is  retrospective  in  its  operation,  and 
authorises  the  allowance  of  interest,  although  not 
expressly  provided  for  in  a  Bond.  The  Eond  pro- 
vides for  liquidation  of  the  amount  by  instalments, 
and  as  this  condition  was  not  performed,  the  charge 
af  interest  was  fairly  made. 

Sir  Frederic  Thesiger^  in  reply,  submitted,  that 
there  was  not  sufEcient  evidence  that  the  Vakeel  was 
authorised  by  the  Appellant  to  make  the  admission 
he  did  in  the  account,  Madho  Row  Chinto  Punt  Golay 
V.  Bhookun-das  Boolaki-Das  (a). 

On  the  conclusion  of  his  argument,  judgment  was 
delivered  by 

The  Eight  Hon.  Sir  William  H.  Maule  : 

After  giving  due  consideration  to  the  learned  argu- 
ments which  have  been  addressed  to  us  by  the  Coun- 
sel on  both  sides,  their  Lordships  are  of  opinion  that 
it  is  their  duty  humbly  to  advise  Her  Majesty  that 
the  appeal  in  this  case  should  be  dismissed.  The 
ground  on  which  their  Lordships  have  come  to  that 
conclusion  I  will  very  shortly  state. 

This  is  an  action  for  a  pecuniary  demand  evidenced 
by  an  instrument  which  in  the  course  of  the  argu- 
ment has  been  called  a  Bond,  and  without  being 
strictly  in  the  nature  of  such  an  instrument,  in  the 
sense  which  belongs  to  it  according  to  the  law  of 
England^  is  an  instrument  which  recognises  the  ex- 
istence of  a  debt  payable  with  interest,  and  provides 
for  its  liquidation  by  certain  instalments  which  have 
not  been  paid. 

The  case  came  on  before  the  Zillah  Court  in  Indiay 
{a)  1  Moore's  Ind.  App.  Cases,  351. 
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and  on  that  occasion  evidence  was  given  which  satis-        i^^^- 
fied    that  Court  of  the  justice  of  the  Plaintiff's  de-       Eajah 

TTvi  1  <>     il  T  BoMMARAUZE 

mand.     in    the    course,  however,   oi  the  proceedings     Bahadur 
there,  it   appears  that  a   witness,  the   sole    surviving  tj^^j^.^'   ^y 
attesting  witness  to   the   instrument  in.  question,  was     Mgdaly* 
examined  for   the  Plaintiif  without  the  presence   of 
any    Vakeel,  or  agent    on    behalf    of   the    Defendant, 
and  in  the  absence  of  the  Defendant  himself.     Other 
evidence   was    also    given ;    but  this   particular   evi- 
dence was  certainly    very  material    evidence    in  re- 
spect of  the  Plaintiff's  demand. 

The  objection  which  was  suggested  in  the  petition 
to  the  Sudder  Dewanny  Court,  and  which  has  also 
been  urged  in  the  argument  before  us,  was  that  such 
examination  could  not  regularly  or  properly  have 
taken  place,  and  their  Lordships  are  of  opinion, 
that  that  objection,  if  taken  in  the  right  time  and  in 
the  right  place,  would  (to  what  extent  may  be  ques- 
tioned, perhaps,)  be  an  objection  which  ought  to 
prevail  with  respect  to  the  evidence  to  which  it  was 
applied.  It  does  not  appear  however  that  there  was 
any  objection  taken  to  the  reception  of  this  evidence 
in  the  Zillah  Court ;  not  merely  that  no  objection 
was  taken  at  the  time  of  the  examination,  because,  as 
that  was  in  the  absence  of  anybody  representing  the 
Defendant,  it  might  well  be  that  it  could  not  be  ob- 
served as  to  him  that  he  did  not  then  object;  but  it 
appears  very  clear  that  there  was  ample  opportunity  of 
objecting  afterwards,  and  requiring  the  Court  to  do 
what  might  be  necessary  to  remedy  the  omission,  or 
irregularity ;  but  nothing  of  that  kind  appears  to  have 
taken  place.  It  is  true,  that  before  the  Sudder  De- 
wanny Adawlut,  as  appears  in  the  petition  of  appeal, 
there  was  some  reference  made  to  the  examination  of 
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i85o.  tlie    witness    in    the    absence    of  the    Defendant  and 

Ft  jAii  those  representing  him.     The  Siidder  Court,  however^ 

BAH^iDutT'  <^i^    i^ot  think  fit  to  allow  such  objection  ;  and  the 

^      ^'  way  they  dealt  with  it,  and  with  the   Avhole  case,  was 

Raxc.a.samy  .  .  .  . 

MuDALY.  this :  the  Sudder  Court  said,  that  notwithstanding 
there  may  have  been  an  irregularity  and  a  miscarriage 
in  the  Court  below  with  respect  to  this  evidence,  that 
that  did  not  taint  the  Vv^hole  proceedings  so  as  to  prevent 
the  Plaintiff  from  recovering,  inasmuch  as  it  did  not 
showanything  that  was  inconsistent  with  the  right  of 
the  Plaintiff  to  recover  the  sum  in  demand  ;  the  Court 
then  pointed  out  that  the  Defendant^  in  a  regular  pro* 
ceeding  befoi'e  the  Collector,  whose  business  it  was 
under  a  sequestration  to  seize  and  take  possession  of 
this  Zemindary^  had  sent  in  an  account,  in  which  ac- 
count the  Bond  in  question  was  noticed  in  such  a 
manner  as  clearly  to  identify  it  as  the  Bond  under 
which  the  Plaintiff  claimed ;  the  account  also  con- 
tained payments  Avhich,  if  made,  would  take  the  case 
out  of  the  Eegulation  of  Limitations,  which  account 
was  put  in  by  a  person  shown  to  be  an  authorised 
agent  of  the  Defendant. 

Observations  have  been  made  with  respect  to  the 
credibility  of  this  transaction,  and  with  respect  to  the 
sufficiency  of  the  proof  of  the  copy  of  that  account, 
and  of  the  authority  of  the  agent  who  put  it  in : 
but  it  seems  to  have  been  thought  by  the  Court 
below  a  regular  and  proper  proceeding,  and  it  is 
one  of  so  public  and  important  a  nature  that  it  is 
hardly  conceivable  that  it  could  have  taken  place  in 
the  Collector's  Court,  and  the  document  remain  there 
so  long  as  it  did  quite  unimpeached,  unless  it  was  a 
regular  proceeding.  It  would  be  very  unsafe,  if  docu- 
ments of  that  public  nature,  and  taking  place  in  the 
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regular  course,  could  be  treated,  on  mere  suspicion,   as       ^^^ 
having  no  weight  at  all.     It  is  very  fortunate  when       Eajah 
there  is   public  and  official  written  evidence  of  the     Bahadur 
matters  in  question,  in  a  country  where  it  is  said  that  jj^^j^^^^g^j^^Y 
oral  evidence  may  be  easily  procurable  in  a  corrupt     Mudaly. 
manner. 

The  S udder  Dewanny  Adaiolut  treated,  and  we  think 
rightly  treated,  that  document  as  clearly  showing  a 
distinct  acknowledgment  on  the  part  of  the  Defendant 
of  the  existence  of  this  Bond,  and  also  of  the  pay- 
ments on  which  the  Plaintiff  relies  to  take  the  case 
out  of  the  Eegulation  of  Limitations.  There  is  also 
other  evidence  in  the  case  of  the  same  tendency  ; 
the  result  of  the  whole  of  which  seems  to  their  Lord- 
ships, as  it  did  to  the  Court  of  appeal  below,  to 
be,  that  supposing  the  document  in  question  had 
never  been  produced  in  Court  at  all,  there  would  be 
quite  sufficient  evidence  to  establish  the  claim,  or  at 
least  to  require  an  answer,  and  no  answer  is  suggested 
to  have  been  given,  supposing  the  claim  actually  to 
exist. 

That  being  so,  we  agree  that  the  case  cannot 
be  said  to  stand  precisely  in  the  situation  in  which 
it  would  have  stood  if  the  document  had  not  been 
prodnced  at  all ;  but  having  been  produced,  even 
though  it  be  conceded  to  have  been  in  an  irre- 
gular manner,  and  having  been  admitted  in  evidence  ; 
taking  all  these  circumstances  into  consideration,  they 
were,  we  think,  of  sufficient  weight  to  counterbalance 
the  objection  which^I  have  previously  described,  upon 
which  the  Court  below  acted.  In  this  state  of  things, 
their  Lordships,  as  already  intimated,  conceive  that 
justice  has  been  attained,  and  that  any  probability 
of  justice  being  attainable  more  perfectly  by  sending 
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the  case  again  to  the  Court  below,  is  so  infinitely 
slight,  that  it  would  be  doing  injustice  to  give  any 
weight  to  that  probability.  Still  an  irregularity  does 
certainly  appear  to  have  taken  place,  and  one  of 
a  serious  nature  in  respect  of  the  admission  of  evi- 
dence in  the  absence  of  the  Vakeel  of  the  Defendant, 
who  ought  to  have  been  present  in  order  to  scrutinize 
such  evidence  ;  but  as  it  turns  out  in  the  result,  in 
consequence  of  the  other  evidence  adduced,  to  be  un- 
important, and  to  have  no  weight  as  affecting  the 
decision ;  the  irregularity  also  being  one  which  does 
not  raise  any  material  suspicion  on  the  rest  of  the 
Plaintiff's  case ;  their  Lordships  think  they  are 
bound  to  affirm  the  judgment  of  the  Court  belowj 
that  Court  having  come  to  the  right  conclusion ;  yet 
inasmuch  as  a  miscarriage  took  place  in  the  course  of 
the  proceedings,  they  think  the  affirmance  should  be 
without  costs  on  either  side.  Their  Lordships,  there- 
fore, will  humbly  recommend  Her  Majesty  that  the 
appeal  should  be  dismissed,  but  without  costs. 
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BuGiiooNAUTH  Sahoi  Chotayloll     -     Appellant^ 

AN© 

Manickchund  and   Kaisreechund     -     Eespondeiih* 
On  appeal  from  the  Suprc?ne   Court  at   Calcutta. 

JLHE  action  in  this  case  was  brought  upon  certain  ist&2dFe"b., 

wager^  contracts   made   between    the  ]  Appellant   and     , Z^i^ 

Eespondents,  as  to  the  average  price  to  be  obtained  on      \  wager 

■1-  '  .  .  contract  m 

a  i\x.i\vcQ'lelau7n^  or  public  Government  sale  of  opium.  India  (be- 
Tlie  tacts  oi  the  case  were  these  : —  ing  of  the 

The  Eespondents  were  merchants,   trading  in  co-  Acf  n^  2i,^of 
partnership  together  at  Calcutta^  and  the  Appellant,  J^e^j.^\^^^ 
as  well  as  the  Eespondents,  were  dealers  and  specu-  price  opium 

would  letch 
'*•  Present  :   Members  of   the  Judicial  Committee, — The  Right  at  a^future 

Hon.  T.   Pemberton  Leigh,  the  Right  Hon.    Sir  Edward  Ryan,  ^^iJ^'j^X^^'* 

the  Right  Hon.  Sir  John  Patteson,   and   the  Right  Hon.   Sir  le^al  and  an 

William  H.  Maule.  action  thereon 

maintained. 
The  Plaintijff  and  Defendants,  by  contracts  in  writing,  wagered  as  to 
the  average  price  to  be  obtained  for  opium  "  of  the  30th  of  November,'''' 
' '  of  the  first  lelamn,  or  public  Government  sale  of  opium."  At  the  time 
when  these  contracts  were  entered  into,  the  first  Grovernment  sale  had  * 
been  advertised  for  the  "  30th  of  November,  1846."  The  sale  on  that 
day  was  prevented  by  a  combination  of  opium  speculators  interested  in 
similar  contracts.  The  Government  sale  was  again  advertised,  and  took 
place  on  the  7th  of  December  following,  when  opium  of  the  quantit}^  and 
description  advertised  for  sale  on  the  ' '  ^i)ih. November'''  was  sold.  Held  : 
Pirst,  that  the  date  mentioned  in  the  contracts,  the  "  30th  of  iVo- 
vember,'"'  was  a  mere  description  oi  the  period  when  the  first  public 
Government  sale  of  opium  usually  took  place,  and  formed  no  part  of  the 
risk  contemplated  by  the  wagers,  the  siabject  of  the  contracts,  and  was 
immaterial ;  and,  secondly,  that  according  to  the  true  construction  of 
the  contracts,  the  first  actual  public  Government  sale  of  opium  which 
took  place  next  after  the  date  of  the  contracts,  satisfied  the  terms  of 
the  contracts  ;  and  upon  a  certain  average  being  realised  thereon,  the 
*vent  on  which  the  Plaintiff  had  wagered  was  determined  in  his  favour, 
£.TLd  he  was  entitled  to  recover  the  difFerenc63  under  the  averages. 
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^^^^-        lators  in  opium.     At  the  time  of  the  making  of  the 

CH0TAY1.0LL  conti'acts  in  question,  the  Appellant  was  a  speculator 

Manick-     ^^^  ^^^  l^^g^j   ^^^  ^1^6  Eespondents  were  speculators 

ciiuxD  AND   for  the  low  averaore  price  of  opium,  which   should  be 

KaISREE-  t         .         1  11- 

cuuND.      obtained  at  the  first  public  Government  sale  of  the 
season. 

The  contracts  entered  into  between  the  Appellant 
and  Eespondents  were  eleven  in  number,  and  all 
referred  to  the  same  day,  the  30th  of  November^  as  the 
day  of  sale  to  determine  the  wager,  the  several  instru- 
ments differing  only  as  to  the  fixed  limit  or  amount 
agreed  upon  to  be  the  standard.  All  these  contracts 
were  reduced  into  writing,  and  the  chittee^  or  writing 
of  one  of  these  contracts,  dated  the  30th  of  September^ 
1846,  was  as  follows  : — 

^'  Marked   in    the    Khattah    on    account   of   your 
house,   the  money  of  the   '  Taijee^   or  rise  is 
with  you. 
Taijee  or  rise  on  the  average  of  1,600  of  the  first 
lelaum  or  public  sale  of  the  Patna, 

\^  Sri  Purmaissore  Jee. 

^'1^  To  Brothers  Rughoonauth  Sahoi  ChotaijlolL 
This  is  written  by  Manickchund  KissoreecJiund^  with 
salutations,  which  they  will  peruse. 

"  Further,  we  have  eaten  the  Taijee  or  rise  on  the 
average  of  one  lot  of  5  (in  letters)  five  Paitees  or 
chests  of  Patna  opium  of  the  30th  of  November 
(Sumbut\  1903,  Nineteen  hundred  and  three,  at  the 
price  of  1600,  (in  letters)  sixteen  hundred.  If  the 
average  of  the  first  lelaum^  or  public  sale  of  the  Com- 
pany's sircar  rises  above  sixteen  hundred,  according 
to  that  we  will  give  you  the  '  bulliin''  or  rise  ;  if  it 
falls  below  sixteen  hundred,  you  have  no  ^  daiiioaK 
or   claim.     We   will   not  give   you    credit    for   the 
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^  Nuzurannah  ka  roopia^^    or    honus  money    that    we        ^^^^' 
have  taken  from  you,  Siimhut  1903,   Mitke  Mugsur  Chotayloll 
or  Ughun^  the  5th  day  of  the  light  side  of  the  moon.        Mai^ick- 
Signature  of  Kulean  Midl^^''  chundand 

(Yv'ritten  on  the  back),  ciiund. 

^^  Rughoonauth  Sahoi  Chotayloll^ 
Ubbeer  Chund?'^ 
At  the  time  when  the  contracts  were  entered  into, 
the  first  public  Government  sale  of  opium  by  the  East 
India  Company  for  the    season  had  been    advertised 
in    the    Calcutta    Gazette    of    the    29th    of    August y 
3  846,  for  the    30th    of    November,    1846.     On    that 
day  the  opium    advertised    to    be    sold  by    the  Go- 
vernment  was    put    up  for    sale    by  public    auction 
at   Calcutta  J   subject  to   certain  printed  conditions  of 
sale ;  but,  owing  to    the    first    lot  put    up   for    sale 
having  been  bid  for  to  an  exorbitant  price  by  per- 
sons who    attended    the    sale,    no    lot  was    knocked 
down,  and  the  sale  was  postponed.     On    the  7th  of 
December,   1846,  the    opium    advertised   for    sale  on 
the  30th  of    November    vv^as    again  put  up    for  sale, 
subject  to  certain  modified  conditions  of  sale,  which 
had  been  advertised  by  the   Government  between  the 
30th  of  November,  1846,  and  that  day.     On  this  last 
day  the  opium  was  sold,  and  realised  the  average  price 
of  Company's  Es.  1,793,  5  annas,  and  ^^pie,  per  chest. 
After  the  sale,  the  Appellant  claimed  from  the  Ee- 
spondents  the  sum  of  Company's  Es.  18,134,  13  aiinaSy 
and  3  pie,  being  the  amount  of   the  differences  be- 
tween the   sums  mentioned  in  the  contracts  and  the 
average  price  for  which  the  opium  sold,  with  interest 
thereon  from  the   7th  of  December,    1846  ;  but  the 
Eespondents  refused  to  pay,  whereupon  the  Appellant, 
in  October,  1848,  brought  an  action  upon  promises  in 
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1856.        tlie    Supreme    Court    at     Calcutta    against   tlie   Ee- 

Chotayloll  spondents.     The  declaration  contained  eleven  special 

'  Manick-     counts,    followed  by   a   count    for    money    had  and 

CHUND  AND    reccived.     Each  of  these  special  counts  was  laid  upon 

ciiui^D.      a  separate  and  distinct  written  contract,   m  the  nature 

of  a  wager  respecting  the  average  price   which  should 

be  thereafter  obtained  by  the  Government  for  Patna 

opium  at  a  certain  future  public  Gt>vernment  sale. 

The  Eespondents  pleaded  first  non  assumpseruni  to 
the  whole  declaration,  also  several  pleas  traversing  its 
allegations ;  and  further  setting  up  fraud  on  tho 
part  of  Appellant. 

Issue  was  joined  upon  these  pleas^  Afterwards  the 
Hespondents  obtained  leave  to  plead  additional  pleas, 
which  set  up  in  substance  the  same  defence. 

The  cause  came  on  for  trial  on  the  21st  of  July^ 
1852.  Evidence  Avas  given  on  behalf  of  the  Appel- 
lant and  Eespondents,  and,  by  consent,  the  depo- 
sitions of  witnesses  in  another  action,  entitled  '•  Cho- 
tayloll  V.  Uggurchmid  and  Iliirriickclmnd^^^  being  the 
same  Plaintiff  against  other  Defendants  upon  similar 
wager  contracts,  were  used  as  evidence.  The  Ap- 
pellant proved  the  contracts  upon  which  the  action 
was  brought,  and  also  that  the  first  lelaum^  or  public 
Government  sale  of  opium,  was  advertised  for  the 
30th  of  November^  1816,  and  that  there  was  an 
attempt  to  hold  the  sale  on  that  day,  but  that  it 
went  off  owing  to  parties  trying  to  run  up  the  bids 
to  an  immense  amount ;  and  that  the  first  actual 
ielaum^  or  public  Government  sale  of  opium  for  the 
season,  took  place  on  the  7th  of  December^  1816, 
when  the  same  number  of  chests  of  Fatiia  opium,  and 
of  the  like  quality  as  advertised  for  the  30th  of  Novem- 
hf.r.  1840,  were  sold,  ?ind  produced   the  average  price 


ON  APPEAL    FROM    THE    EAST    INlrlES.  255 

before   mentioned.     Upon   this     evidence   the    Conrt        iSo6.  ^ 
found  a  verdict  for  the   Respondents  on  the  pleas  of  Chotayloll 
non  assumpserunt  to  the  special  counts,   and  a  verdict     manick- 
for  the   Appellant  on  all  the  other  issues  ;  damages,    ^^^^f  ^^.^ 
Company's   Rs.    tj^llb,   on    the   common   counts   for       chund. 
money   had  and  received  ;  leave   being   reserved   to 
the   Appellant   to   move   to   increase  the   verdict  by 
the   amount   claimed   on   the   special   counts,   and  to 
the     Respondents   to    move   to    enter  a   verdict   for 
them.     This  sum   was  the   amount  of  the   premiums, 
or  bonuses,  paid  by  the  Appellant  to  the  Respondents, 
and  which  the  Court  thought  the   Appellant   entitled 
to  recover. 

The  Appellant  obtained  a  rule  to  show  cause  why 
the  verdict  for  the  Respondents,  on  the  plea  of  non 
assumpserunt  to  the  special  counts,  should  not  be 
set  aside,  and  a  verdict  entered  for  the  Appellant 
on  that  issue^  with  damages  contingently  assessed  ; 
namely,  Company's  Rs.  18,134,  13  cmnas^  and  ?>  pie, 
in  substitution  for  the  verdict  for  the  Appellant  upon 
the  money  counts ;  and  the  Respondents  also  ob- 
tained a  rule  to  show  cause  why  the  verdict  for 
the  Appellant  on  the  first  plea,  as  applicable  to  the 
twelfth  count  of  the  declaration,  should  not  be  set 
aside,  and  a  verdict  entered  for  the  Respondents  ; 
and  why  the  verdict  entered  for  the  Appellant,  on  the 
fifth  plea,  should  not  be  set  aside,  and  a  verdict 
entered  for  the  Respondents ;  and  why  the  verdict 
entered  for  the  Appellant,  on  the  sixth,  seventh,  and 
eighth  pleas,  should  not  be  set  aside,  and  a  verdict 
entered  for  the  Respondents. 

Both  these  rules  were  argued  before  the  Supreme 
Court  on  the  20th  of  .4?^^^i^5/f,  1852,  and  were,  after 
argument,  discharged  without  costs.     The  judgment 
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185G.        of  ([^Q  Court  in  this  and  two  other  cases,  including 
iiOTAYLOLL  .thc    caso   of     ^^  Chotayloll  v.     Uggurchund  and  Ilur- 
Ma  NICK-     rucJcchund^''''  was  as  follows  : — 
CHUND  AND        ^' Thcsc  cascs  apc   in  substance  the   same,  and  our 

i^AlSREE-         ,  .  ... 

CHUND.  judgment  in  one  case  is  applicable  alike  to  all.  The 
contracts  declared  upon  are  gambling  contracts,  on 
the  average  price  to  be  obtained  on  a  future  public 
Government  sale  of  opium.  At  the  time  wdien  these 
contracts  respectively  wxre  entered  into,  the  sale  was 
advertised  to  take  place  on  a  certain  day  in  November. 
The  sale  w^as  attempted  on  that  day  by  the  vendors  ; 
but  the  sale  was  prevented  by  a  combination,  and  by  the 
machinations  of  certain  persons  interested  in  similar 
contracts,  who  had  taken  tlie  low  average,  and  who, 
to  avoid  losing  their  bets,  w^ere  bent  on  preventing 
any  sale  on  that  day. 

^'  The  sale  not  having  taken  place,  a  sale  was 
advertised  by  the  vendors  for  a  day  in  the  ensuing 
month  of  December^  under  conditions  somewhat  dif- 
ferent from  those  under  w^hich  the  defeated  sale  w^as 
advertised  to  take  place.  In  these  contracts  w^hich 
are  now  under  consideration,  though  there  is  some 
variation  of  expression  as  to  the  sale,  yet  the  expres- 
sions in  all  as  to  the  time  of  the  sale  are  inconsistent 
with  the  substituted  day.  In  one,  which  is  the  case 
most  favourable  for  the  Plaintiff's  argument,  the  term 
'  the  first  opium  sale'  is  used  ;  but  that  expression  is 
preceded  by  a  statement  of  the  day  ;  and  we  think 
that  the  true  way  of  construing  that,  also,  is  to  take 
the  two  expressions  together,  and  as  meaning  the 
first  sale  now  advertised,  for  the  reference  to  the 
day  in  the  contract  seems  to  be  in  that  sense.  In 
one  contract,  the  very  day  of  the  defeated  sale  is 
named,    and  the  sale   is  described   as   a   sale   of  that 


ON  APPEAL  FROM  THE  EAST  INDIES.  257 

day  ;  in  tlie  other,   the  sale  is  described  as  the  sale        i^oG. 
of  Nover/iber.  Chota^loll 

^'  The  language,  we  think,  refers  plainly  to  the  sale,     manick- 
and  is  no   stipulation  that  the  very  identical  opium   chund  and 
should  be  sold  ;  which,   indeed,   the  vendors,  on  the       chu>'d. 
evidence  of  the  witness  Welsh,  never  bound  themselves 
to,  not  selling  opium  specifically  described,  but  taking 
indiscriminately  from  their  stores  opium  of  the  qua- 
lity described  in  their  advertisements.     In  construing 
contracts  by  natives,  an  adherence  to  the  letter,  with- 
out   regard    to    their    style,    is    to    be    avoided ;  the 
expressions  in  all,  we  think,  denote   the  day   or  time 
of  sale. 

''  These  contracts  differ,  therefore,  materially,  from 
the  case  before  the  Privy  Council,  and  from  the 
former  case  in  this  Court,  as  here  the  then  intended 
day  of  sale,  which  was  a  fixed  day  rarely  departed 
from,  is  mentioned  by  reference  to  it  in  the  contracts. 
In  this  Court  it  was  held  that  the  change  of  day  on 
certain  of  those  gambling  contracts  did  not  defeat  the 
bets  because  in  those  contracts  the  time  named  for  the 
sale  was  general,  namely,  ^  the  first  opium  sale  ;'  and 
as  the  first  advertised  sale  proved  abortive,  that  which 
next  followed  fulfilled  the  terms  of  the  bets.  The 
Privy  Council  have  so  decided  in  contracts  thus 
generally  worded.  But  these  contracts  contain,  by 
reference  to  the  day  and  the  month  respectively,  a 
description  of  the  sale,  which  is  particular  and  limited 
in  terms  ;  and  the  question  is,  whether  we  are  at  liberty 
to  treat  that  part  of  the  contract  as  mere  description 
and  nothing  else,  and  to  read  the  contracts,  as  bets  on 
the  result  of  the  next  first  opium  sale,  whenever  it 
might  be.  There  are,  certainly,  no  express  words  of 
warranty  or  condition  ;  still,  the  nature  of  the  contract 
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CHUND. 
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1856,  is  such  that  time^  if  namedj  would,  upon  legal  prin- 
Chotayloll  ciples,  be  of  the  essence  of  the  contract  :  for  it  is  a 
-^^  "•  ,  contract  on  a  contingency  or  risk^  which  the  alteration 
CHUKT)  AND  or  rctardatiou  of  the  day  might  materially  vary.  In 
such  cases,  the  question  is,  not  whether  in  the  particu- 
lar case  such  alteration  has,  in  fact,  increased  or 
diminished  materially  the  chances  of  winning ;  but 
the  rule  where  it  prevails  is  a  general  one  not  depen- 
dent on  the  actual  result  in  an  individual  case.  It  is 
obvious,  for  instanco,.  that  if  a  wager  is  with  a  capi- 
talist, on  the  ability  of  thut  capitalist  to  influence  a 
market  price  to  a  rise  by  means  of  his  money,  or  cre- 
dit, and  transactions ;  that  the  retardation  of  the  day 
on  which  the  bet  is  to  come  off  may  give  him  an  im- 
portant advantage,  as  its  acceleration  might  place  him 
under  great  disadvantages,  and  various  casualties 
might  have  the  most'  important  influence  on  the  risk 
on  such  a  bet  as  the  present.  Tlie  description  of  the 
day  of  sale  in  the  contract  cannot,  therefore,  in  the 
reason  of  the  thing,  be  regarded  as  mere  surplusage. 

''  There  is  no  evidence  why  the  description  was  in- 
serted in  these  particular  contracts,  nor  do  the  rules 
of  evidence  permit  the  parties  to  explain  by  oral  evi- 
dence the  rca«ion  of  their  inserting  the  time.  If  such 
evidence  were  admissible,  and  it  appeared  that  one 
side  meant,  in  fact,  the  day  to  be  material,  and  that 
the  other  did  not,  the  contract  would  fail  on  the 
ground  of  want  of  mutual  assent  to  the  same  agree-- 
ment.  The  unwarrantable  and  successful  attempt  to 
frustrate  the  first  sale  would  have  been  merely  a  pur- 
poseless wrong  to  the  vendors,  unless  some,  at  least, 
©f  the  contracting  parties  thought  the  day  a  material 
term  in  their  contract.  As,  then,  there  is  no  ground 
m  the  reason  of  the  thing,  or  in  the  surrounding  cir- 
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cumstancGs,  to  treat   the    description    as    unmeaning        i^-^^^- 
surplusage,    it   must   stand,    and    it    denotes   a   sale  Chotaylolt. 
which  never  took  place ;   consequently,  the   event  on     manick- 

which  these  particular  bets  hinged  never  took  place,   chu.nd  anb 
■•■  ^  .         .      '      Kaisree- 

and,  consequently,  the  bets  were  not  lost.     This  view      chunb, 

of  the  case  appears  to  us  to  be  supported  by  the  lan- 
guage and  reasoning  of  the  Court  in  the  case  of  Dain- 
tree  v.  Hutchinson  (10  Mee.  &  Wels.  85),  especially  by 
the  judgment  of  Mr.  Baron  Alder  son.  That  learned 
Judge  says,  in  s^ibstance,  that  the  day,  if  it  had  been 
a  fixed  day,  would  have  limited  the  bet  to  a  match  on 
that  day.  The  Court  does  not  there  say  that  the  par- 
ties should  have  introduced  words  of  express  war- 
ranty or  condition  to  that  effect,  but  simply  that  the 
day  should  have  been  fixed.  In  that  case,  the  JS'ew- 
market  Meeting  was  considered  on  the  evidence  to  be 
in  the  nature  of  a  moveable  feast,  a  time  fluctuatiug 
with  Aveather  and  other  circumstances.  But  here  the 
evidence  shows  only  one  change  of  day  in  many 
years,  and  that  not  recent.  No  doubt  the  wording  of 
a  contract,  and  its  nature,  might  be  such  as  to  give 
rise  to  a  confident  belief  that  the  mention  of  a  day,  or 
time,  was  merely  descriptive  of  a  thing  as  it  then 
stood,  an  expression  m  its  own  nature,  having,  and 
intended  to  have,  no  limitation  to  time  ;  but  viewing 
the  nature  of  the  contract  and  the  surrounding  cir- 
cumstances, we  think  it  would  be  merely  assumption 
of  the  point  in  dispute  to  adopt  this  view  of  the  mat- 
ter. There  are  no  merits,  and  the  demerits  seem 
equally  balanced.  It  is  a  mere  question,  whether  a 
bet  on  a  sale  in  a  certain  month,  or  on  a  certain  day 
in  that  month,  means  a  bet  on  a  sale  at  any  indefinite 
time. 

'  AVe  caimot  vary  the  terms  which  they  have  used. 
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1^56.        and  we  do  not  feel  justified  in  rejecting  any  of  them, 

Chotayloil  On  the  other  ground,  we  think  that  the  Plaintiff  is 

Manick-     entitled   to    a   return   of  the  premium. 


It  is  inge- 


CHUND  AND  niouslj  arguod,  that  it  was  part  of  the  risk  whether 
CHUND.  the  sale  would  take  place  or  not,  at  the  appointed 
time ;  but  we  think,  that  was  no  part  of  the  risk  :  the 
risk  was  whether  at  a  sale  to  take  place  in  the  pre- 
scribed time  the  price  would  rise  above  a  named  sum, 
consequently,  we  think  the  risk  was  not  run.  Had 
this  argument  been  sound,  then,  of  course,  the  wager 
would  have  been  decided  against  the  Plainti:ff.  The 
pleas  of  fraud,  as  they  are  framed,  not  being  in  any  of 
the  cases  supported  by  the  evidence,  we  tliink  it  un- 
necessary to  enter  upon  a  consideration  of  their  vali- 
dity in  law.  Therefore,  the  rules  in  all'  the  cases  will 
be  discharged,  and  the  verdicts  supported  as  they 
were  found." 

The  present  appeal  was  from  this  judgment,  so  far 
as  it  rulated  to  this  action. 

Sir  Fltz-Rofj  Kelbj^  Q.C.,  Mr.  Serjeant    Channell^ 
and  Mr.  W.  II.  Clarke^  for  the  Appellant. 

At  the  time  when  these  gaming  contracts  were  en- 
tered into,  they  Avere  legal.  It  has  been  so  held  by 
this  Court,  Ramloll  Thackoorseijdass  v.  SoojimnuU 
Dhonmull  (a),  Dooluhdass  Pettamherdass  v.  Ramloll 
Thackoorseydass  (b).  The  Act  of  the  Legislative 
Council  of  India,  ^o.  21,  of  1848,  for  avoiding 
wagers  had  not  then  passed,  and,  therefore,  does  not 
apply  to  this  case.  The  question,  then,  is  simply  one 
of  construction.  The  terms  of  the  contracts  are 
similar  in  their  nature,  and  they  must  be  determined 

{a)  4  Moore's  Ind.  Ap.  Cases,  339. 
(h)  o  Moore'G  Ind.  Ap.  CaseS;  109. 
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upon  legal   principles,   by  endeavouring  to   discover      ^  ^^'^^^-  ^ 

what  was  the  real  meaning  of  the  parties.     Xow,   we  Chotayloll 

submit,   that  the  true  construction  of  the  term   "  the      manick- 

30th  of  November.'^''  was  intended  as  a  mere  description    <^^^und  and 
'     ^  ^  Kaishee- 

of  the  period  at  which  the  lelamn^  or  first  public  Go-  chund. 
vernment  sale  of  opium  usually  took  place,  and  that 
whether  such  public  Government  sale  did  or  did  not 
take  place  in  the  month  of  November^  1846,  that  cir- 
cumstance formed  no  part  of  the  risk  contemplated 
by  the  wagers.  The  actual  time  of  sale  was  immate- 
rial, the  subject  of  the  contracts  being  a  sale  of  the 
quantity  and  description  of  opium  advertised  in  the 
^'  Calcutta  Gazette"  of  the  29th  of  August^  1846  at 
the  next  Government  sale,  whenever  such  sale  should 
be  effected.  Although,  therefore,  the  month  of  No- 
vember^ 1846,  was  mentioned  in  the  contracts,  the 
sale  contemplated  by  the  contracts  was  not  limited 
to  that  month  only.  Suppose  the  30  th  of  November^ 
had  been  a  Sunday,  or  a  fast-day,  that  fuct  would 
not  have  avoided  the  contracts. — [Sir  William  H. 
Maule :  Your  argument  is  that  the  language  of  the 
contracts  import  that  the  opium  was  to  be  the  opium  of 
the  30th  of  November^  1846,  and  not  that  the  sale  is 
to  be  on  the  30th  of  November  ?] — The  contracts 
clearly  mean  that  construction. —  [Mr.  Pemberton 
Leigh:  Does  the  contract  mean  more  than  that  it 
should  be  the  opium  that  would  be  for  sale  on  the 
30th  of  November'^'] — The  first  actual  public  Go- 
vernment sale  of  opium,  namely,  that  of  the  7th  of 
December^  1846,  which  took  place  after  the  making 
of  the  contracts,  satisiied  the  terms  of  the  con- 
tracts, and  upon  a  certain  average  being  realised 
thereon,  the  event  on  which  the  Appellant  had  wa- 
gered   was    determined  in   his    favour,    and    he    wa?^ 
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185^.        entitled  to  recover  the   dift'erence  between  the  bonuses 
CiioTAYLOLL  or  premiuiiis  paid  him  under  the  contracts  and  those 
ManIck-     averages. 

I'HCXD  AND 

Kaisrice-  Mr,  It   Palmer^    Q.  C,   and   Mr.   Leith^   for  the 

Eespondents. 

Xo  sufficient  grounds  are  shown  for  disturbing  th'O 
%xrdict  or  altering  the  Judgment  appealed  from.  The 
construction  now  put  by  the  Appellant  is  unsound, 
for  it  cannot  with  any  reason  be  argued  that  the 
description  of  the  'day  of  sale  mentioned  in  the  con- 
tract is  to  be  regarded  as  mere  surplusage.  In  Dain- 
tree  \.  Hutchinson  (a),  which  was  an  action  upon  a 
wager  upon  a  coursing  match,  Baron  Alder  son  lays  it 
down,  that  if  a  specific  day  be  fixed  for  running  a 
match,  that  would  have  limited  the  match  to  the  day. 
Is^ow,  the  Government  sale,  which  was  to  have  taken 
place  on  the  30th  of  November^  never  took  place  ;  the 
wagers  were,  therefore,  off'. 

Sir  Fitz-Eo/j  Kelly ^  replied. 

Their  Lordships  reserved  judgment,  directing  the 
following  appeal,  which  arose  under  similar  circum- 
stances, to  be  argued. 

KuGHOoNAUTH  Sahoi   Chotayloll       Ajipellant^ 

AND 

Uggerchuni)  and  HuraiucKCHUND     -     Respondents. 

jCniS  case,   differed  in  no  respect  from  the  former 
appeal,  the  facts  being  similar,  except  as  to  the  form 

(</j  10  Mee.  &  Web.  85, 
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of  the  contracts  and  the  parties.     In  the   view  their       1856. 
Lordships  took  of  the  case,  the  distinction  was  imma-  Chotayloll 
terial,  and  it  is  unnecessary   to  &tate   the  po,rticidars     manick-- 
of  the  case.  chund  ani> 

^  Kaiskke- 


Sir  Filz-Roij  Kelly ^  Q,C.,  Mr.  Serjeant  Channell^ 
and  Mr.  W.  II.  Clarke^  appeared  for  the  Ap- 
peUant ;  and 

Mr.  B,  Palmer^  Q,C.,  m\d  Mr.  LeitJij  for  the 
Eespondents, 

Their  Lordships'  judgment  in  Loth  appeals  was 
delivered  hy 

The  Eiglit  Hon.  Sir  John  Patteson  : 

These  cases  are  in  substance  really  one  of  construc- 
tion only,  as  to  the  meaning  of  the  contracts  which 
the  parties  have  entered  into  npon  certain  opium 
wagers.  Undoubtedly,  there  is  hardly  anything  which 
is  more  difficult  than  to  arrive  at  a  certain  conclusion 
with  regard  to  the  meaning  and  intention  of  the  par- 
ties to  a  written  contract,  if  the  words  of  the  contract 
are  in  any  v/ay  capable  of  more  than  one  interpreta- 
tion. It  is  very  difficult  to  do  so ;  but  still  their 
Lordships  are,  in  this  case,  obliged,  as  well  as  they 
can,  to  ascertain  from  the  contracts  themselves  and 
the  surrounding  circumstaBces,  what  was  the  mean- 
ing of  the  parties, 

I^ow,  looking  at  the  words  of  the  contracts,  and 
at  the  surrounding  circumstances  of  the  case,  their 
Lordships  are  of  opinion,  that  the  contracting  parties 
intended  to  make  a  wager  as  to  the  average  price  of 
opium  at  the  first  Government  sale^,  without  any  pro>- 
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1856.  vision  that  sueli  sale  sliould  necGSsaril}^  take  place  on 
Chotayloll  ^' the  30th  of  November ^"^^  ^nd.  no  other  day.  The  30th 
MiNicK-  ^^  November  had  been  advertised  in  the  Gazette  of  the 
cHcxDAND  29th  of  August^  1846,  as  the  intended  day  of  the  first 
cHuxD.  sale ;  and  it  appears  that  it  really  happened  that  no 
alteration  was  made  in  the  day  so  advertised.  The 
parties,  therefore,  would  naturally  in  their  contracts 
refer  to  the  advertisement  in  the  Gazette  by  way  of 
description.  If  they  had  intended  to  confine  their 
contracts  to  what  should  happen  on  the  30th  of  No- 
vember^ and  no  other  day,  they  certainly  would  have 
used  some  words  of  limitation  so  confining  it,  but  no 
such  words  are  to  be  found.  The  words  are,  '''  the  first 
public  sale,"  the  addition  of  ^'  the  30th  of  November'''^ 
being  introduced,  as  we  are  of  opinion,  only  as  a  de- 
scription, as  if  it  had  been,  which  sale  is  advertised 
now  on  the  30tli  of  November.  It  appears  by  the 
evidence  that  no  particular  chests  are  marked  or  set 
apart  for  any  particular  sale,  therefore  it  seems  hardly 
likely  that  the  'parties  intended  by  the  words  ^'  the 
30th  of  November^''  to  describe  the  particular  opium, 
then  to  be  sold,  and  not  to  refer  to  the  day  of  sale. 
It  appears  by  the  evidence  of  the  witness  Wekhj  that 
sufficient  opium  had  not  arrived  for  all  the  sales  con- 
templated in  that  year,  though  there  was  then  sufficient 
for  the  first  sale. 

Such  being  the  construction  to  be  put  upon  the 
contracts  when  made,  does  the  alteration  made  in 
the  conditions  of  sale,  after  the  attempted  sale  of 
the  30th  of  Noveinber  proved  abortive,  do  away  with 
the  contracts?  Their  Lordships  think  not.  Their 
Lordships  so  thought  in  Doolubdass  Pettamberdass  v. 
Ramloll  ThacJcoorseydass  (5  Moore's  Ind.  App.  Cases, 
109),  and  there  is  nothing  in  the  present  ease  lead- 
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ing    to    the    conclusion   that    the   parties   contracted  i^^^- 

with  express  reference  to  the  conditions  which  are  Chotayloll 

published   in   the    Gazette   of    tlie  29th    of   August,  manick- 

In  truth,   the    only   material   addition    to  the  condi-  chund  and 

TCaisree- 

tions  of  the   sale   on   the    7th   of  December   was  the       chund. 
twelfth    condition,     guarding    against    the   mischief 
which  had   rendered   abortive  the   intended    sale    of 
the  30th  of   Novenihe7\ 

The  case  of  Daintree  v.  Hutchinson  (10  Mee  & 
Wels.  85)  is  no  authority  on  the  point  raised. 
There  the  day  was  decided  to  be  immaterial,  and  the 
dictum  of-  Mr.  Baron  Atderson  in  that  case  merely 
shows  that  where  parties  make  a  specific  day  essential 
in  their  contract  they  must  abide  by  it.  But  the 
question  here  is,  whether  the  parties  did  make  a  spe- 
cific day  essential,  and  their  Lordships  think  that 
they  did  not.  There  is  an  expression  in  that  case 
which  is  adopted  in  the  judgment  of  the  Court  at 
Calcutta^  which,  perhaps,  it  is  as  well  to  mention. 
The  Court  there  say,  '^  In  that  case,  the  Newmarket 
Meeting  was  considered  on  the  evidence  to  be  in  the 
nature  of  a  moveable  feast,"  not  fixed  definitively  for 
a  particular  day,  but  dependent  in  some  degree  on  cir- 
cumstances. Now,  certainly,  we  do  not  feel  disposed 
to  agree  with  that,  because,  in  truth,  a  moveable 
feast  is  as  well  known  and  as  fixed  at  the  beginning 
of  the  year,  as  any  feast  which  is  not  moveable. 
All  moveable  feasts  depend  upon  Easter.  It  is  known 
what  day  Easter  will  be  in  the  years  1857  and  1858, 
and  for  years  to  come,  if  it  is  calculated.  Therefore, 
all  feasts  which  depend  upon  Easter,  are  as  well 
known  as  Christmas  or  any  other  day  which  is  not 
commonly  called  a  moveable  feast.  That  expression, 
therefore,  seems  to  us  to    be  incorrect.     Under  these 

VOL.  VI.  H  1 
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CHUND. 


circumstances   their  Lordships   will  recommend  Her 

Chotayloll  Majesty  that  the   verdict   should  be  entered  for   the 

Manick-     Plaintiff  on  the  issue  of  non  assumpserunt^  and  on  the 

CHUND  AND   gpecial   counts   for   the     damasres    which   have   been 
Kaiseee-  .  .  . 

found  in  each  case.     And  we  think  the  verdict  should 

be  entered  for  the   Defendants  in  each    case    on  the 

counts  for  money  had  and  received* 

Mr.  R.  Palmer :  Your  Lordships  did  not  say  what 
your  intention  is  about  the  costs.  I  believe,  under 
the  present  Eules,  if  nothing  is  said  the  Appellant 
gets  the  costs  of  the  appeal  (a). 

The  Eight  Hon.  T.  Pemberton  Leigh  :  All  we  can 
do  is  to  give  the  costs  according  to  the  ordinary  rule. 

By  the  Order  in  Council  made  upon  the  appeal^ 
it  was  ordered,  that  the  appeal  be  allowed  with 
costs* 

{a)  See,  however,  upon  this  point,  Lindo  v.  Barrett,  9  Moore's 
P.  0.  Cases,  456,  where  their  Lordships  held  that  to  entitle  a  suc- 
cessful Appellantto  costs,  application  must  be  made  atthe  hearing- 
for  their  allowance. 
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John  Doe,  on  the  demise  of  Eajah  )    .       „     , 
Seebkristo  and  others     -     .     -  j     ^  ^^  ' 

and 

The  East  India  Company       -     -     Respondents* 

On  cq^peal  from   the  Supreme    Court  at  Calcutta, 

Ejectment  by  the  Appellant  against  the  Eespon-  2d&4tkFeb. 
dents     for   recovery    of   a   piece   of   land   situate   at        1856. 
Haiitcollah^  in    Calcutta^   bounded  and  abutted  on  the      The  East 
north    by   a   qhaiit    known     as   Ahereetollah    ghaut,  ^^^^ff^i^Sf' 

J  tj  <j  }    ny,  as  repre- 

or  B-ajchunder  Dosses  ghaut  ;    on  the   south  by  land  in  sentingthe 

the  possession  of  the   Commissioners  for  the  town  of  vernment, 

Calcutta  ;  on  the  east,  partly  by  land  belonging  to  the  ^oJ^i^^the" 

lessors  of   the  Appellant^   and  partly  by  the    Strand  bed  of  navi- 

Eoad  ;  and  on  the  west   by  the  riv.er   Hooghly.     This  in  India,  and 

piece  of  land  was  claimed  by  the  lessors  of  the  Plaintiff  betwee^nhili 

as  an  accretion  to  certain  land  which  they  asserted  to  ^^^  low-water 

•^  mark. 

be  their  property,  Landform- 

The  Appellant,  the   lessors  of  the   Plaintiif   in   the  accretion  be- 
Court   below,   were   Rajah   Seehkristo,    Rajah   Kalee-  longs  to  the 

'  '^  7  t/  owner  oi  the 

adjacent  soil. 

*  Present :    Members  of   the  Judicial    Committee, — The  Eight     ^y  *^®  l^v^- 

Hon.  T.  Pemberton  Leigh,  the  Eight  Hon.  Sir  Edward  Eyan,  the   verbtS^grant 

Eight  Hon.  Sir  John  Patteson,  an^  the  Eight. Hon,  Sir  William  H;    of  real  estate 

Maule.  i^?'^''^^'/ 

loiiowed  by 

possession  by 
the  grantee. 

The  grantors  of  real  estate  were  Hindoos,  andihe  grantees,  the  East 
India  Company.  Held,  that  as  the  Hindoo  law  which  governed  the 
grantors'  rights  allowed  a  verbal  grant,  the  law  of  the  grantees  regulated 
the  matter,  and,  as  there  was  possession  under  the  grant  by  the  grantees, 
the  grant  was  valid. 
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1856.        Jcristo^  Rajah  Daheekristo^  Rajah    Opoorhokristo^    Rajah 

Doe  dom.    Nreepainclrokristo^  and  Rajah  Noraindrokristo^  sorts  of 

and  others    ^^  ^^^^    Rajah   Rajkissen^   Kistonochunder    Ghose  and 

^-  Kistnosokah     Ghose ^      Woomasoondenj   Dossee^     Bohoo 

East  India   Ranee^    the   widow    of   Rajah  Madid)kissen^   a  son   of 

oMPANY.    jif^jfjf^fi  Eajkissen  and  GopauUoll  Tagore^  as   executor  of 

the  Will  of  Rajah  Jaudiibkissen^   another  son  of  Rajah 

Rajkissen. 

The  Eespondents,  who  took  up  the  defence  as  land- 
lords, pleaded  simply  '^  Not  Guilty,"  and  thereupon 
issue  was  joined. 

The  action  was  tried  before  the  full  Court  on  the 
22nd  and  23rd  of  March^  1854,  when  it  appeared 
from  the  evidence  that  the  river  Hooghly  was  a 
navigable  tidal  river,  subject  to  the  daily  flow  and 
reflow  of  the  tide ;  that  at  different  times  the  Ee- 
spondents  had  taken  measures  for  the  public  improve- 
ment of  the  town  of  Calcutta^  and  in  the  year  1824, 
took  steps  with  that  object  through  a  Committee, 
which  was  called  the  ^'  Lottery  Committee,"  in  con- 
sequence of  the  funds  required  for  the  intended 
improvements  having  been  provided  by  means  of  a 
lottery.  That  previously  to  the  year  1824,  a  narrow 
and  inconvenient  road  followed  the  course  of  the 
Hooghly  on  its  left  or  eastern  side,  as  it  flowed  from 
north  to  south,  and  the  ^'  Lottery  Committee,"  acting 
on  behalf  of  the  Eespondents,  altered  and  improved 
this  road  through  the  whole  length  of  the  town  of 
Calcutta  ;  and  at  the  place  in  question  widened^ 
and  in  parts  straightened,  the  old  road.  At  that 
place  the  new  road  thus  formed  was  called  the 
Strand  Eoad.  In  executing  these  improvements, 
the  *'  Lottery  Committee"  raised  the  ground  to  the 
west,   and  built  along   the  west  side  of  the   Strand 
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Eoad  a  strong  retaining  wall,  with  a  paved  embank-        i^^^- 
ment  sloping  off  to    the    west   into    the    river,    and    Doe  dem. 
bounding  the   river   by   a  defined  line.     This   wall,  '  ^^^^^  others 
with  its  enbankment,  adjoined   the   piece   of   ground        JJ- 
in  dispute.     The  case  set  up  by  the  Appellant  at  the  East  i^dia 
trial  was ;  that  in  the  year  1778,  the  Eespondents  made 
a  grant  to  Niibhissen^  the  grandfather  of   the  principal 
lessors  of  the  Plaintiff,  of   the    TalooMarry  of  Soota- 
lootee,  which,  on  the  death  of  JSfiihJdssen  and  Rajkisseny 
his  son,  passed  to    Rajkisseii's    sons  :    that    this   grant 
passed  to  the  lessors  of  the   Plaintiff  the  freehold   of 
the   lands   within    Sootalootee:  that   the    place  where 
the  retaining  wall  was  built  by  the    Eespondents,    the 
Talook  Sootalootee  extended  on  its    Avestern  boundary 

ft/ 

to  the  high  water-mark  of  the  river  Ilooghly :  that 
between  the  old  road  and  the  river  Ilooghly  there  was, 
in  1824,  a  strip  of  ground  within  Sootalootee^  which 
was  let  out  as  golahs  for  bamboos  brought  down  the 
river  Ilooghly  for  sale;  that  in  1824,  Rajkissen'^s 
sous  allov/ed  this  piece  of  ground  to  be  taken  for 
widening  and  improving  the  road  ;  but  that,  by  so 
doing,  they  did  not  part  with  the  soil  on  which  the 
additional  width  of  the  new  road  was  made,  and  still 
retained  in  themselves  the  property  of  the  same  :  that 
the  terms  on  which  the  owners  of  the  Talook  con- 
sented to  the  land  being  so  used  by  the  Eespondents 
were  mentioned  in  a  communication,  partly  verbal 
and  partly  written,  which  passed  at  the  time  between 
the  ''Lottery  Committee,"  who  then  represented 
the  Eespondents,  and  Rajah  Seehkissen  and  Kistno- 
chunder  Ghose^  the  executors  of  Rajah  Rajkissen. 
The  only  evidence  aj;  the  trial  of  what  was  stated 
in  this  communication  was  the  deposition  of  a  wit- 
ness named    Kkino  chunder  Ghose,  who  deposed  that 
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Doe   dem. 

Seebkristo 

and  others 

The 

East  India 

Company. 


Roojmarain  Ghoscml^  a  person  on  behalf  of  the  ^^  Lot- 
tery Committee,"  came  to  him  and  Rajah  Seehlcissen^ 
and  said  ''  the  Lottery  Committee  were  desirous  of 
getting  the  ground  for  the  purpose  of  constructing  a 
road.  I  said  the  land  belonged  to  our  estate,  that  there 
was  no  objection  to  take  the  land  provided  all  our 
right  and  title  in  the  land  belonged  to  us,  and  that 
no  loss  or  injury  inured  to  us.  We  gave  some  land 
to  make  the  road,  reserving  the  bamboo-market  to 
ourselves,  and  all  othe^^  ghauts  should  not  be  en- 
croached upon,  but  reserved  to  us,  and  the  hauts 
that  were  there,  and  land  was  given  up  for  the  road. 
We  did  not  give  up  the  land  on  the  river  side  ;  there 
was  a  little  portion  of  the  land  given  where  these 
bamboos  were  placed.  Had  we  given  the  land  on  the 
river  side,  the  bamboo  mart  would  be  injured :" 
and  in  a  letter  dated  the  16th  of  June^  1824,  by 
the  Secretary  to  the  '^Lottery  Committee"  to  Raj- 
kisseii^s  executors,  they  said  that  the  new  road  would 
not  interfere  with  the  haut  at  Hautcollah^  nor  with  the 
advantages  derived  from  their  private  ghauts  in  Soota- 
lootee^  of  the  nature  of  which  the  '^  Lottery  Committee" 
however  had  no  means  of  j  udging,  nor  any  authority  to 
decide  upon  them  ;  that  as  far  as  their  operations  were 
concerned,  they  had  the  satisfaction  of  knowing  that 
all  their  property  in  that  neighbourhood  would  be 
greatly  enhanced  in  value  in  consequence  of  them. 
This  letter  then  proceeded,  ^'  in  exchange  for  the  high 
ground  which  was  occupied  by  your  tenants  on  the 
river  side,  and  is  required  for  the  new  road,  you 
will  receive  all  the  surplus  that  may  remain  between 
it  and  the  land  in  your  possession  on  the  east  side 
of  it ;"  that  afterwards,  the  waters  of  the  river 
Hooghly  gradually  retired  opposite  and   adjoining   the 
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land   which   had   been    so   taken    for   widening    the        i^^G. 
road,    and     that    the   piece    of    ground     in    question    Doe  dem. 
having  been    left   by    the   gradual   retirement  of    the  ^^^d  others 
river,   was    an   accretion   to    the    adjoining   land,  the  ^* 

property  of  which  they  insisted  was  still  in  the  family  east  India 
of  Eajkissen^  and,  as  a  consequence,  belonged  to  Company. 
the  lessors  of  the  Plainti:ff ;  and  in  support  of  their 
case,  they  relied  on  the  fact  that  no  written  con- 
veyance of  the  soil  of  the  land  for  widening  the  new 
road  was  forthcoming,  and  that  after  the  completion 
of  the  Strand  Eoad,  the  whole  space  between  the 
retaining  wall  and  the  eastern  boundary  of  the  Strand 
Eoad  had  not  been  used  for  traffic,  but  a  strip  of 
land  on  the  west  side  of  the  Strand  Eoad,  and  ad- 
joining the  wall,  had  been  marked  off  by  posts,  so  as 
to  separate  it  from  the  part  actually  used  for  traffic ; 
and  that  the  family  of  RajJdssen  had  been  allowed  to 
use  or  let  out  places  on  this  strip  as  golahs  for  bam- 
boos, which  were  still  sold  there.  The  Eespondents 
met  the  case  of  the  Appellant  by  evidence  to  show  that 
the  piece  of  ground  in  question  had  not  been  formed 
by  an  ordinary  change  in  the  bed  of  the  river,  but  by 
acts  done  by  conservators,  with  the  object  of  forming 
new  ground  ;  and  they  brought  evidence  to  disprove 
any  title  in  the  lessors  of  the  Plaintiit  to  the  adjoining 
strip  of  ground,  or  to  the  site  of  the  boundary  wall ; 
by  proving,  that  the  Avhole  space  between  the  re- 
taining wall  and  the  eastern  boundary  of  the  Strand 
Eoad  was,  in  1824,  paved  in  a  corresponding  manner, 
and  that  the  subsequent  use  of  the  strip  of  land 
along  the  wall  for  bamboos  had  been  by  the  express 
permission  of  the  Eespondents.  They  also  contended 
that  the  character  and  nature  of  the  improvements 
made,  and  the  subsequent  enjoyment  by  them,  were 
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inconsistent  with  the  suggestion  that  any  property 
in  the  freehold  was  in  the  lessors  of  the  Plaintiff, 
and  submitted  that  the  evidence  adduced  by  the 
Appellant  did  not  establish  any  of  the  facts,  on  the 
ground  of  which  his  claim  was  made,  nor  warrant  in 
law  the  consequences  attempted  to  be  deduced  from 
them. 

The  Court  found  a  verdict  for  the  Appellant,  leave 
being  reserved  to  the  Eespondents  to  move  to  set  aside 
the  verdict  and  to  enter  i  nonsuit,  or  a  verdict  for  the 
Bespondents  instead.  The  Eespondents  afterwards 
moved  for  and  obtained  a  rule  to  show  cause  on  those 
terms,  which  was,  after  argument,  by  an  Order  bearing 
date  the  4th  day  of  April,  1864,  made  absolute,  for 
entering  the  verdict  for  the  Eespondents,  with  costs, 
against  the  Appellant. 

The  judgment  of  the  Court,  on  making  the  rule 
absolute,  was  delivered  by  the  Chief  Justice,  Sir 
Lawrence  Peel,  as  follows  : — "  We  are  of  opinion  that 
the  lessors  of  the  Plaintiff  have  not  made  out  their 
title  to  the  land,  which  is  the  subject  of  this  action 
of  ejectment.  The  land  is  part  of  that  which  was 
the  bed  of  the  river,  and  the  lessors  of  the  Plaintiff 
can  have  no  title  to  it  unless  by  accretion.  Whe- 
ther the  ownership  of  the  soil  of  the  bed  of  the 
river  is  in  the  Crown,  or  in  the  Defendants,  is  un- 
important with  regard  to  the  decision  of  this  cause. 
The  title  by  accretion  cannot  be  made  out,  unless  it 
be  shown  that  the  land  to  which  the  accretion  adhered 
is  the  land  of  the  lessors  of  the  Plaintiff.  To  establish 
this  they  made  out  their  claim  thus.  They  proved  that 
a  grant  had  been  made  to  a  party,  under  whom  they 
claim  by  the  Defendants,  of  a  Talookdarry,  the  boundary 
of  which  they  proved  to  be  the  high-water  mark  of  the 
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river.    Then,  under  this  grant,  they  made  cL^im  to  the        ^^^^' 
soil   down  to    that   boundaiy,  and   claimed  this  land    DoT^toi. 
over  which  the  water  once  flowed  as  an  accretion  to  ^a™otheS^ 
that  adjacent  land.     The  waters  retired  gradually  :   it  *'• 

was  not  a  case  of  derelict  land ;  and  though  that  with-  east  India 
drawal  of  the  Avaters  was  aided  by  the  acts  of  Defen-  ^o^^^^^^- 
dants  in  various  parts  of  the  river  contiguous,  yet  the 
proximate  and  not  the  remoter  cause  is  alone  looked 
to,  and 'the  lands  were  still  gained  by  accretion, 
though  that  accretion  was  aided  by  human  agency. 
If  the  waters  had  been  bounded  out,  the  character  of  an 
accretion  could  not  have  been  given  to  this  land.  It 
was  urged  for  the  Defendants,  that  as  they  made  the 
wall  on  their  own  soil,  the  accretion  was  an  accretion 
to  their  soil.  This  in  a  certain  sense  is  true ;  but  the 
consequence  would  by  no  means  have  followed,  if  the 
lessors  of  the  Plaintiff  had  established  the  rest  of 
their  case,  that  they  could  not,  therefore,  claim  this 
accretion.  Any  one  who  possesses  land  on  the  banks 
of  a  river  (and  there  is  no  difference  in  this  respect 
between  navigable  rivers  and  rivers  not  navigable), 
has  a  right  to  the  flow  of  the  water  in  its  usual 
course;  subject  to  that  right,  the  owners  or  conser- 
vators of  the  river  have  the  right  of  repairing  the 
banks  and  improving  the  course  of  the  river.  The 
erection  of  a  wall  or  other  bound  between  the  land  on 
the  edge  of  the  water,  and  the  water  intercepting  the 
actual  flow,  must  either  be  an  invasion  of  the  right  of 
the  landowner  to  the  usual  flow  of  the  v/ater,  or  a 
mere  repair  and  support  of  the  banks.  In  the  latter 
case  it  would  not  infringe  on  his  rights,  and  in  the 
former  it  would ;  but  in  the  former  case,  as  no  one 
can  take  advantage  of  his  own  wrong,  the  right  could 
not  be  affected  by  the    circumstance,   unless  by  the 
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1856.        laches  of  the  sufferer.     In  a  navigable  river  the  erec- 
])oE  dem.    tion  of  anything  in  the  bed  of  it  would  be  a  nuisance' 
ancf others^   if  it  impaired  the  free  course  of  the  navigation  ;   the 
*•  mere  erection  without  that  consequence  would  not  be 

EastIxdia  so.  In  The  King  \ .  Russell  {^  Barn.  &  Cr.  566),  which 
JMPAN\,  case,  though  it  was  disapproved  of  and  overruled  on 
one  point,  namely,  the  question  whether  a  set-off,  as  it 
were,  could  be  made  of  public  benefit  against  public 
detriment,  in  considering  the  qnestion  o-f  nuisance  or 
no  nuisance  by  such  an  erection,  which,  in  fact,  im- 
peded the  course  of  navigation ;  yet  it  has  never  been 
questioned  as  to  the  general  position,  that  nuisance  or 
no  nuisance  by  such  an  erection  is  a  question  of  fact, 
which  the  mere  fact  of  th'C  erection  alone  does  not 
solve  in  favour  of  the  existence  of  the  nuisance.  In 
like  manner,  where  the  soil  belongs  to  the  owners  of 
the  laud  on  either  bank  ad  medium  filum  aquce^  as  it 
does  in  general  by  the  English  law  in  non-navigable 
rivers,  where  the  tide  does  not  flow,  the  right  of 
either  proprietor  on  either  side  of  the  river  to  his 
own  soil,  though  it  be  the  bed  of  a  river,  is  not  re^ 
strained,  unless  in  so  dealing  with  his  own  he  interfere 
with  the  rights  which  are  as  it  were  of  common -right, 
to  the  flow  and  use  of  the  water.  If  he  do  so  inter- 
fere, then  it  is  an  actionable  wrong.  In  this  case, 
however,  there  is  no  ground  for  saying  that  any 
wrong  was  done  either  designedly  or  actually,  in  the 
erection  of  this  road  and  its  adjuncts;  that  which 
was  done  was  done  with  the  full  consent  of  the 
©wners  of  the  soil  adjacent ;  nor  is  there  any  proof 
of  any  interference  with  the  navigatian,  or  of  any  en- 
eroachment  on  any  private  right  to  the  flow  or  use  of 
the  water.  The  whole  question  turns  then  on  this-, 
mainely,  the  ownership  of  the  soil  immediately  next  to 
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the  accretion  as  it  began.      x     The  lessors  of  the  Plain- 
tiff admitted  a  gift  of  the  land  to  the  Defendants  (a)  by 

(a)  Mr.   Riichie,  tlie  counsel  for  the  lessors  of  tlie  Plaintiff, 
after  the  delivery  of  the  above  judgment,  handed  to  the  Court 
the  following  paper  in  explanation  of  the  admission  referred 
to  by  the  Court,  as  having  been  made  by  him  : — "  My  admission 
was  not  in-tended  to  extend  to  an  admission  of  an  actual  gift  of 
the  land  by  the  lessors  of  the  Plaintiff  to  the  Defendants,   or  to 
an  abandonment  of  the  distinction  between  the  gift  of  the  pro- 
perty in  the  soil  and  the  gift  of  a  right  over  it,  as  might  be  inferred 
from  the  passages  of  the  judgment  in  question.      I  fully  admitted 
on  showing  cause,  that  the  distinction  was  not  likely  to  be  and  was 
not  present  to  the  mind  of  the  executors.     But  I  contended  that 
that  circumstance  did  not  of  itself  giTe  the  right  in  the  soil  to  the 
Defendants,  that  the  distinction  would  have  been  called  to  the 
attention  of  the  executors  if  they  had  been  required  to  execute  an 
actual  gi*ant  or  gift,  in  which  case  they  probably  would  not,  without 
osmpensation,  have  parted  absolutely  and  for  all  purposes  with  the 
soil,  especially  as  they  were  mere  executors  and  trustees  for  infants ; 
that  it  was  clear  that  the  executors,  although  they  intended  to  give 
up  to  the  East  India  Company  full  possession  of  the  land  for  the 
purpose  of  making  a  public  road,  had  no  intention  of  giving  it  to 
the  Company  for  any  other  purpose  ;  that  the  use  of  the  land  for 
any  other  purpose  would  have  been  wholly  anauthorised  by  what 
took  place  between  the  Lottery  Committee  and  the  executors  ;  that 
if  within  a  month  or  other  short  period  after  the  commencement  of 
the  road  the  Defendants  had  applied  the  land  to  any  other  purpose 
than  that  ©f   a  public  road,   as,  for   instance,   by  building  go- 
doivns  or  inclosing  it,  the  lessors  of  the  Plaintiff  might  have  main- 
tained trespass  or  ejectment ;  that  the  only  ground  on  which  they 
could  now  be  precluded  from  doing  so  would  be  the  adverse  posses- 
sion of  more  than  twenty  years  of  the  soil  over  which  the  actual 
road  passed ;  and  that  the  legal  effect  of  the  Defendants  taking  pos- 
session of  the  land,  and  constructing  the  road  without  any  more 
definite  understanding  than  that  disclosed  by  the  executor's  evi- 
dence, could  not  be  carried  further  than  a  possession  for  a  particular 
purpose  by  licence,  which  possession,  it  might  be   admitted,  had 
become  adverse  by  reason  of  the  impression  under  which  the  Lot- 
tery Committee  entered,  viz.  that  the  Rajahs  intended  to  give  them 
the  land  itself,  for  the  purpose  of  making  the  road  ]  and  which 
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them  for  the  purpose  of  making  the  road.     It  was  at 
the  trial  at  first  contended  that  the  gift  was  intended  to 

possession  having  continued  for  more  than  twenty  years,  could  not 
now  be  displaced  by  the  lessors  of  the  Plaintiff,  as  proprietors, 
East  India    even  if  a  trespass  or  encroachment,  of  which  the  public  could  com- 
CoMPANY.      piain,  had  been  committed  by  the  Defendants  ;  and  I  certainly  did 
urge  under  another  head  of  the  argument,  while  contending  that 
the  rights  of  the  Company,  whatever  they  were,  were  limited  to  the 
particular  portion  of  the  ground  actually  used  as  a  road,  that  even 
admitting  an  actual  grant  to  the  Defendants,  of  the  land  over  which 
the  road  passed,  that  grant  would  carry  nothing  with  it  but  the 
land  used  as  a  public  road,  and  would  leave  the  whole  land  between 
the  road  and  river  not  required  for  the  purposes  of  a  road,  but  used 
all  along  by  the  lessors  of  the  Plaintiff's  tenants,  the  propertj^  of 
the  lessors  of  the  Plaintiff,  there  being,  as  I  contended,  no  evidence 
of  a  grant  to  the  Defendants,  except  that  derived  from  the  user, 
coupled  with  the  letters  of  the  Lottery  Committee,  and  any  grant, 
therefore,  that  could  be  presumed,  being  co-extensive  with  and  not 
more  extensive  than  the  user  in  point  of  quantity  :  but  this  admis- 
sion was  made,  or  at  least  was  intended  to  be  made,  for  the  sake  of 
argument  only,  and  without  any  intention  to  make  an  admission  of 
a  fact  which,  on  another  branch  of  the  argument,  I,  with  Mr.  Welch 
(the  junior  Counsel),  who  was  with  me,  contested." 

In  consequence  of  this  explanation,  the  following  note  was  added 
by  the  Chief  Justice  to  the  judgment : — '^  Mr.  Ritchie,  the  leading 
Counsel  for  the  lessors  of  the  Plaintiff,  has  stated  to  me,  and  from 
the  confidence  which  I  repose  on  his  word  I  have  no  doubt  that  he 
has  truly  stated,  that  in  that  part  of  the  judgment  which  is  marked 
between  the  marks  x    x  ,  I  have  mistaken  the  extent  of  the  admis- 
sion which  his  argument  involved.     I  have,  therefore,  annexed  to 
the  judgment  of  the  Court  his  statement,  including  an  argument  in 
support  of  it  of  the  extent  to  which  he  meant  his  admission  to  go. 
' '  The  Court  adheres  to  the  opinion  which  it  expressed  that  the 
grant  was  of  the  land  itself,  and  not  merely  of  a  right  over  the 
land,  though  no  doubt  the  grantors  meant  the  land  to  be  used  for  a 
road.     This  was  intended   also  by  the  grantees,   and  it  was  not 
altered  until  thearrangementtookplace,  by  which  the  land  marked 
by  the  saul  posts  spoken  to  in  the  evidence  was  devoted  to  the  pur- 
pose of  laying  the  bamboos.  As  this  was  done  by  mutual  consent, 
it  worked  no  breach  of  condition  or  forfeiture.     And  it  appears  to 
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be  merely  a  gift  of  an  easement,  a  dedication  of  a  way        ^^'^'''  ^ 
to  the  public  with  a  reservation  of  the  riglit  of  pro-    Doe  dcm. 
perty  in  this  soil  itself  ;  but  the  witness  did  not  state    ^^^-^  others 
it  so,  and  thou^^h  he  may  have  meant  to  pjive  with  a         ji- 
reservation  of  other  rights,   yet  the    subject  of   accre-    East  India 
tion  Vv^as  not  in  fact  present  to  the  minds  at  that  time      ^-^^-^^'y. 
either  of  donor  or  donees,  and  the  accretion  in  fact 
has  been  attributable  to  the  acts  and  cost  of  the  De- 
fendants.    This   distinction  between   the   gift   of  the 
property  in   the  soil   and  the   gift  of  a  right  over  it  is 
now  abandoned,   and  it  is  candidly  admitted  that  the 
distinction  was  not  likely  to  be,  and  was  not  present 
to  the  mind  of  the  donor.      x      Then  the  question  is, 
what  is   the  validity  in  law  of  this  gift,  and  what  was 
its   extent  ?  for  if  it  was   a  good  grant  and  left  no 
space  belonging  to  the  donors  intervening  between  the 
ground   given   and  the    then    high-water   mark,    the 

tlie  Court  to  he  reall}'  immaterial  whetlier  the  grant  to  tlie  East 
India  Company  bore  the  limited  character  now  contended  for,  or 
that  which  our  judgment  ascribes  to  it,  because  in  either  view  of  it, 
it  equally  is  pregnant  with  evidence  of  assent  to  the  road-making, 
and  consequently  the  construction  of  the  road,  that  is,  of  part  of  it, 
on  the  Defendants'  own  soil,  which  the  evidence  for  the  defence  we 
think  clearly  establishes,  involved  no  violation  of  any  rigltt  of  the 
lessors  of  the  Plaintiff,  and  unless  it  did,  or  unless  it  could  bo 
treated  as  a  mere  erection  of  a  river  bank  or  mound,  we  think  the 
accretion  must  follow  the  title  to  the  land  in  that  part. 

"  Our  view  may  be  explained  thus  : — 

''  A.  gives  to  B.  either  the  soil  itself  or  the  right  for  the  public 
to  pass  over  the  soil  as  part  of  a  public  road  between  C.  and  D. ; 
B.  incorporates  with  that  for  the  same  purpose,  with  the  assent  of 
bouh,  his  land  between  D.  and  E.  ;  tlien  a  portion  of  what  would 
have  been  such  public  road  is  taken  out  of  it  for  the  use  of  A.  and 
his  tenants,  but  leaving  on  the  side  towards  the  river  a  small  por- 
tion belonging  to  B.;  how  is  B.'s  title  to  that  land  got  out  of  him 
by  any  dealing  Avith  the  part  so  taken  out,  whether  tliat  dealing  be 
viewed  as  founded  on  right;  or  as  adverse  possession  ?" 
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^^06.        accretion   would  tiieu  be  an  accretion  to  the  Defcn- 
Do's  dem.    clant's  own  soil  under  the  circumstances   of  his  case, 
VnToThei^^  Kow  the  donors  are  Hindoos ;  it  is  true  the  donees  are 
^^'  the  East  India  Company,  that  is,  British  subjects,  and 

East  India   they  are  Defendants,   and  where   the  Plaintiff  is  a 
MPAKY.     jjindoo,  and  the  Defendant  a  British   subject,  the  law 
to  be  applied  to  the  case,  in  the  absence  of  agreement 
to  the  contrary,  is  the  law  of  the  Defendant.     By  the 
Hindoo  law  there  is  no  distinction  between  moveable 
and   immovable  propert^^   as  to   the  mode  of   granting 
it.     It,  therefore,  resembles  the  case  of  a  grant  by  the 
English  law,  of  chattels  real  or  personal,   before  the 
Statute  of   Frauds,  which  then  might  as  to  both  have 
been    without    writing    or    deed.     (See     Shepherd'^s 
Touchstone^  tit,  "Grant.")     The  grantor,  then,  has  ca- 
pacity  to  grant,   and   the  thing  is    grantable  without 
deed  or  writing  by   the  law  of  the  grantor,  and  can 
pass  out  of  him  by  such  a  grant  as  this  ;  and  by  the 
English  law  a  grantee  can  gain  the  subject  of  the 
grant  by  his  assent  to  the  grant.     Here  there  has 
been  also  possession,  which   quodam  modo   the  Hindoo 
law  requires.     Whether  by  the  English  law  delivery, 
or  what  is  equivalent   to  it,  is  essential  to  the  validity 
of  a  gift   inter  vivos ^  must  be  treated  as  a   doubtful 
point.     Irons  v.  Smallpiece  (2  Barn,  k   Aid.  551)  de- 
cided that  without  deed,   or  delivery,   or  possession, 
the  grant  was  invalid  against  the  personal  representa- 
tives of  the  grantor.     Doubt  was  always  entertained 
about   that   decision,    and    these    doubts    have    been 
strengthened   by  the    observations  of   a  learned    re- 
porter, Serjeant  Manning^  and   by  some  late  judicial 
dicta^  for  the  case  does  not  appear  to  have  been  over- 
ruled.    There  are  not  wanting,  however,  analogies  in 
the  English  law  to   support  the   decision  in   Irons  v. 
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SmaUj^iece^  which  is  certainly  iii  harmony  with  the        ^^^^'• 
provisions  of  many  bodies  of  law.     But   here    there  is     Doe  dem. 
possession  under  the  giit,  and,    thereiore,  the   requisi-     and  others 
tions  of  both  laws  are   fulfilled,    supposing   Irons   y.         JJ- 
Smalljnece  to  be  law.     Therefore,  it  appears  to  us  that    East  India 
the    grant,    though   not   in  writing   or  by  deed,    was 
valid,  notwithstanding   the  character   of  the   Defen- 
dants.    We   know    of   no    authority    opposed   to  thig 
view,   and     on     principle   we     Jhink    that   were   the 
grantor    means  to  grant  by  his    own  law,  and    can 
grant  effectually  by  his  own  law  in  the  way  in  which 
he  makes  the  grant^  and  where  the  grantee  can    take 
by  his  law  under  a  gi-ant,  without  execution  of   any 
deed  or  writing  wdiatever,   that  the  oral  gift  is   valid, 
though  the    law  of  the  grantee  is  to  regulate  the  mat- 
ter.    Every   Court  should  labour  to   support  rather 
than  to  defeat  the  acts  of  the  parties    inter   se,    where 
they   involve   no  violation   of    the  law.     Parties  may 
waive  their  own  law,  and  act  under  another  by  mutual 
consent,  where   the   law    contains  no  prohibition    to 
such  a  course  of  dealing.     And  it  cannot  be  laid  down 
as  any  part  of  the  English  law,  that  a  British  subject 
cannot  accept  a  gift  unless  it  be  made  him  by   the 
donor  in  that  mode    in    which  he  himself,    if  donor, 
must  grant  a  thing  of  the  like  nature.     The  gift,  then^ 
being  in  our  opinion  valid,   what  was  the  extent  of 
the  land  given  ?     We  pay  all  proper  attention  to  the 
argument,    that  there  was   no  consideration    for  this 
transfer,   and  certainly  we  should  not  be  justified  in 
stretching  it.     But  the  contemporaneous  acts  of   the 
parties  afford,  we  think,  a  sufficiently  clear  light  as  to 
the  extent  of  the  grant.     The  cases  cited  by  the  De- 
fendants'   Counsel   have  much  reason    for  their  sup- 
port^ and  they  are  undoubtedly  law.     The  making  of 
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1856.  ^      this  road  wa&  one  continuous  act,  and  the   line  marked 
Do<E  dem.     out  abo^'C  and  below  this  particuhxr  land,  and  the   acts 
'  anil  othors    done  ou  that  line  in  laying  down  the  guns  which  were 
^;'  to    be  the    support  of    the  lamp-posts,    are  all    im- 

East  India  porta nt  ;  there  is  no  ground  for  imputing  encroach- 
ment, for  the  evidence  shows  enough  in  the  propin- 
quity of  the  grantors,  the  interest  they  took  in  the 
matter,  and  the  publicity  of  the  matter,  to  forbid  any 
such  supposition.  Mr.  Gra//  speaks  to  the  founda- 
tion being  made  for  these  guns,  and  the  object  of 
them.  The  argument  as  to  the  width  of  the  road, 
and  the  evidence  also  furnished  by  the  inspection  of 
the  map,  both  lead  to  the  conclusion,  which  is  also  con- 
firmed by  the  evidence  as  to  the  making  of  the  road, 
that  the  road  as  it  w^as  originally  designed  and  made, 
really  passed  beyond  the  limits  of  the  land,  w^hich  was 
the  subject  of  the  gift,  and  that  it  was  made  partly  on 
the  given  land,  partly  on  the  land  adjacent. 

It  is  in  evidence  that  soil  was  brought  from  a  dis- 
tance, and  thrown  down  where  the  water  ordinarily 
flowed  ;  the  road  was  a  raised  road,  formed  so  as  to 
be  safe  from  the  assaults  of  the  river ;  in  any  proper 
mode  of  making  such  a  road,  it  would  be  made  as 
the  evidence  for  the  defence  says  that  it  w^as.  Conse- 
quently we  think  that  in  reality  the  road,  as  marked 
out,  extended  beyond  the  given  land,  and  that  no  in- 
termediate space  belonging  to  the  Plaintiff  existed,  to 
form  a  nucleus  for  an  accretion,  as  the  lessors  of  the 
Plaintift'  contend.  Then  the  subsequent  possession  of 
the  lessors  of  the  Plaintiff  as  to  the  land  covered  by 
the  bamboos  is  explained  by  the  evidence.  It  pro- 
ceeded on  an  arrangement  made  after  the  line  was 
traced  out,  by  which  part  of  that  which  was  taken  for 
road,  and  would,   if  dedicated,   have  become  so,  was 
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reserved  for  the  lessors  of  the  Plaintiff.     The  public,        ^856. 
in  fact,  never  acquired  a  right   to  pass  over  the  soil    Doe  dem. 
where  the  bamboos  have  been  placed,  for  the  arrange-    and  ottor 
ment  and   the  use   preceded,   from  the   evidence,    the  f* 

opening  and  occupation  by  the  public  of  the  road  ;  but  East  India 
this  arrangement  cannot  be  extended  beyond  its  object, 
and  the  use  is  the  measure  of  that  right  ;  the  use, 
however,  is  not  over  ground  co- extensive  with  the 
ground  originally  taken  and  marked  out  ;  so  that  in 
any  way  of  viewing  this  matter,  either  as  a  regrant  of 
the  soil,  or  as  an  adverse  possession  by  the  lessors 
of  the  Plaintiff  ;  still  the  soil  so  occupied,  not  reach- 
ing down  to  the  water  line,  but  having  another  boun- 
dary, cannot  be  the  nucleus  for  an  accretion. 

"  We  have  viewed  this  case,  adopting  the  version  of 
the  lessors  of  the  Plaintiff  as  to  their  original  owner- 
ship, which  the  evidence  in  our  opinion  confirms.  The 
Defendants  contend,  that  the  lessors  of  the  Plaintiff 
had  no  land  along  the  river  line  here,  unless  it  were 
the  old  road.  But  that  is  quite  inconsistent  with  the 
acts  of  the  Lottery  Committee.  A  particular  com- 
plainant complains  to  them  that  he  has  been  wronged 
by  their  taking  part  of  his  ground  for  the  road  ;  they 
write  to  the  lessors  of  the  Plaintiff  to  this  effect  : — 
^  "We  considered  his  claim  as  groundless,  and  thought 
he  had  no  title  in  it,  and  appeal  to  you  whom  we  con- 
sider as  the  proprietors.'  But  would  they  have  an- 
swered in  this  way  on  the  application  of  a  man  like 
this  Petitioner,  had  he  put  forward  the  impudent 
assertion,  that  he  was  proprietor  of  the  old  road, 
which  now  the  Defendants  say  was  all  that  the  lessors 
of  the  Plaintiff  possessed  ?  Very  probably  the  rights 
between  the  TalooJcdar  and  the  Pottahdars  were  not 
undisputed,  or  at   all  clear  ;  indeed    the   case    quoted 

VOL.  YI.  J  1 


282  CASES   IN   THE    PRIVY   COUNCIL 

1856.        seems  to  show  as   much  ;  but  if  the  Committee  had 
Doe  dem.    recognised  the  lessors  of  the  Plaintiff  as  having  a  bare 
anTothers^  sciguory,   or  nothing  in   the  character  of  land  but  the 
f-  bare  soil  in  an  old  road,   they  would  hardly  have  ex- 

East  India  pressed  themselves  as  they  did.  Probably  there  was 
^'^  '  much  land  occupied  along  the  line,  and  probably 
some  under  disputed  title,  and  probably  some  vacant, 
or  disputed  as  to  its  being  vacant  or  occupied.  The 
grant  of  the  Company,  in  our  opinion,  confers  a  title, 
in  express  terms,  to  all  lands  within  the  limits  of  the 
Talookj  which  were  in  the  nature  of  waste  or  unoccu- 
pied lauds,  over  which  no  rights  existed  in  any  per- 
sons occupying  or  claiming  by  title  derived  from  or 
superior  to  the  preceding  Talookdars,  that  is,  the 
grantors.  This  is,  at  all  events,  good  against  them, 
and  it  would  be  vain  to  attempt  to  struggle  against 
the  words  of  such  a  grant  by  arguments  founded  on 
the  original  or  present  character  of  Zemindarr^  or 
Talookdarry  rights,  even  if  well  founded.  The  deed 
of  grant  and  the  acts  of  the  grantors,  the  East  India 
Company,  show  that  they  treated  the  Taloohdar., 
their  grantee,  as  having  some  rights  in  the  soil ;  and 
neither  a  Talookdarry  or  Zemindarry  right  has  any- 
thing in  its  nature  repugnant  to  such  a  supposition. 
Kule  absolute,  and  verdict  entered  for  Defendants.'' 

The  present  appeal  was  from  this  judgment. 

Sir  Frederic  Thesiger^   Q.  C,  Mr.    Bovill^   Q.   C, 
and  Mr.  Paterson^  for  the  Appellants. 

The  accretion  in  question  pertained  to  land  which 
was,  at  the  time  the  accretion  began,  the  property  of 
those  under  whom  the  Appellants  claim.  It  was  an 
imperceptible  accretion,  and,  therefore,  belonged  to 
them  as  proprietors  of  the  adjoining  soil.     This   is  so 
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by  the  Hiudoo  law,  Mussamat  Iman  BandiY.  Hurgovind        1856. 
Doss   (a),  as  well  as  by  the  law  of  England.   The  King    doe  dem. 
V,  LordYarhorough  {b\    Woolrych''OYLWQ.tQr^,^' ^.2Q.^^^ll^^l 
Before  the  new  land  was  s-ained  by  accretion,  the  les-  ^• 

sors  of  the  Plaintiff,  the  Appellants,  had  a  right  to  the  east  India^ 
soil  of  the  land  along  the  river  Hooghly^  a  navigable 
river,  and  that  included  the  river  bank.  No  evidence 
has  been  given  to  show  that  such  right  had  ever 
been  taken  out  of  them.  It  was  necessary  for  the 
Eespondents,  in  order  to  displace  the  Appellants' 
right,  to  have  shown  either  a  valid  grant  of  the  soil 
of  such  land,  or  an  adverse  possession  thereof  for 
twenty  years  and  upwards,  which  they  failed  to  do. 
The  verdict  was  the  result  of  a  misapprehension  of 
the  Court  as  to  the  admission  by  Counsel  of  the 
grant  {c).  There  was  only  a  consent  to  the  taking 
and  using  the  land  for  a  road,  and  a  dedication  of 
it  to  the  public  for  that  purpose,  and  the  acts  of 
ownership  done  by  the  Eespondents  and  relied  upon 
by  them  as  acts  of  ownership,  were  done  only  with 
the  consent  of  the  lessors  of  the  Plainti:ff,  and  were  not 
adverse  to  their  title  to  the  soil  of  such  land.  The 
verbal  grant  to  the  Eespondents,  even  supposing  that 
the  grantors  intended  to  convey  to  them  an  interest 
in  the  soil,  is  invalid  by  reason  of  its  not  being  a 
conveyance  by  deed  or  writing,  or  founded  on  any 
consideration  to  pass  the  proprietary  right  in  lands 
situate  in  Calcutta  to  the  Eespondents,  a  British  cor- 
poration; the  law  of  England  being  the  law  appli- 
cable to  the  case.     It  is  true  that  by  the   Hindoo   law 

{a)  4  Moore's  Ind.  App.  Cases,  403. 

\h)  3  Barn.  &  Cr.  91.  S.  0.  nom  "  Clifford t;.L(?rdYarborough," 
5  Bing.   163. 

{c)  See  ante^  p.  275. 
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1856.        land  is  considered  as  a  chattel,  there  being    no   difier- 

DoE  dem.     ence  in  that  law  between   real  and   personal    estate, 

InTothe™    1  strangers  ^' Hindu  Law,"  p.  17  ;  yet,  by  the  English 

^y^  law,  a  verbal  gift  of  a  chattel  without  actual  delivery 

East  India   does  not  pass   the   property   to  the  donee,   Irons  v. 

oMPANY.    Smallpiece  (a).     Assuming  it  to  be  a  valid  gift,  it  was 

only  a  grant  of  land  for  making   a  public   road,    and 

would  carry  nothing  with  it  but  land  actually  used  as 

a  public  road,  and  would  leave  the  whole  of  the    land 

not  so  used  the  property  of  the  lessors  of   the  Plainti:ff. 

Mr.  Wigram^  Q.  C,  Mr.    Forsyth^   and  Mr.    Mel- 
vill^  for  the  East  India  Company,  Eespondents. 

The  chief  and  only  question  really  is,  to  Avhom  the 
ownership  of  the  bank  and  soil  immediately  adjacent 
to  the  land  which  has  been  gained  by  accretion,  be- 
longs. The  East  India  Company,  as  representing  the 
Indian  Government,  are  owners  of  the  freehold  of 
the  bed  of  the  river  Hooghly^  subject  to  such  rights  as 
the  public  have  to  the  use  of  a  navigable  river.  They 
are  also  owners  of  the  land  under  the  grant  of  1824, 
adjoining  to  the  land  in  question,  and,  the  accretion 
being  imperceptible,  the  land  so  acquired  would  be- 
long to  the  Eespondents  as  owners  of  the  adjoining 
soil.  Ben.  Eeg.  XL  of  1825,  sec.  4  ;  Hale  '''-de  Jure 
Marh^''  pp.  6,  142,  who  refers  to  Bracton^  lib.  11, 
cap.  ii.  ;  Woolrych  ''  On  waters,"  p.  26,  The  Institutes^ 
lib.  ii.,  tit.  1.  In  fact,  the  ground,  which  was  part 
of  the  bed  of  the  river  Hooghly^  was  formed  by  the 
acts  and  works  of  the  Eespondents.  The  onus  of 
proof  lay  upon  the  lessors  of  the  Plaintiff,  who  having 
failed  to  prov€  a  title,  the  verdict  ought  not,  upon  a 
question  of  fact,  to  be  disturbed. 

{a)  2  Bam.  &  Aid.  551. 
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Sir  Frederick  Thesiger  replied.  .  ^^^^• 

BoE   dem. 

The  Eidit  Hon,  Sir  William  W.  Maulb  :  Seebkpjsto 

^  and  others 

This  is  a  case  apparently  of  considerable  intricacy,  r^;^ 
and  has  the  appearance  of  raising  some  questions  of  East  India 
diificulty,  both  in  point  of  law  and  of  fact.  But  ulti- 
mately, upon  being  closely  looked  into,  and  the  docu- 
mentary and  parol  evidence  being  considered,  particu- 
larly with  reference  to  the  judgment  of  the  Court 
below,  the  question  appears  to  their  Lordships  to 
turn  upon  a  matter  of  fact  which  was  the  subject  of 
inquiry  in  the  Court  below,  and  of  the  most  unhesi- 
tating  decision  of  that  Court. 

The  land  claimed  has  become  land  by  way  of  gra- 
dual accretion.  A  question  of  law  was  raised,  whe- 
ther, supposing  the  accretion  (granting  it  to  be  gra- 
dual) was  one  which  had  been  contributed  to,  or  even 
purposely  contributed  to,  by  the  act  of  the  Defen- 
dants, that  would  not  take  the  matter  out  of  the  ordi- 
nary law  with  respect  to  the  accretion.  The  Court 
below  thought,  and  we  think  rightly,  that  that  made 
no  difference.  If  therc  were  a  gradual  accretion, 
which  was  not  denied,  it  was  one  which  would  be 
dependent  upon  ordinary  law. 

The  question,  then,  comes  to  this  :  assuming  it  to 
be  such  an  accretion  as  that  it  belong  to  the  pro- 
prietor to  whom  the  adjacent  land  belongs,  who  was 
the  person  to  whom  the  adjacent  land  belonged  in 
this  instance  ?  Now,  with  respect  to  that  point,  the 
Court  below  in  their  judgment  have  given  a  clear 
opinion,  particularly  taking  into  consideration  the 
explanatory  part  of  the  judgment ;  for  some  doubt 
having  been  raised,  or  some  difficulty  expressed  by 
the  Counsel  for  the  lessors  of  the  Plaintiff  as  to  some 
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1856.        concession,  or  supposed  concession,   in  his   argument, 

Doe  dem.     being  misapprehended,  an  explanation  is  given  by  the 

Seebkristo    Qourt   with  respect    to    that    circumstance,    and    the 

and  others  ^  ^  ^  .    . 

V.  Court  takes  that  opportunity,  apparently,  of  describing 

East  India  explicitly,  and  SO  as  to  be  unmistakeable,  the  ground 
Company,  -upon  which  their  judgment  actually  depends,  show- 
ing, that  any  misapprehension  which  there  might  be, 
of  such  concession,  did  not  make  any  difference  in 
their  judgment ;  for  even  granting  the  Court  had 
misapprehended  this  supposed  concession,  their  con- 
clusion ought  to  have  been  the  same,  and  that  for 
two  reasons  :  the  first,  that  notwithstanding  Counsel 
retracted,  or  explained,  the  concession  which  the 
Court  supposed  he  had  made,  the  Court  would  have 
come  to  the  same  conclusion  whether  that  concession 
was  made  or  not,  because  they  themselves  would  infer 
from  the  evidence,  that  there  was  a  grant  on  the  part 
of  the  Rajahs  of  the  land  to  the  East  India  Company, 
that  is  to  say,  about  the  year  1824  a  grant  of  the 
land  which  is  the  subject  of  the  transaction  between 
the  Bajahs  and  the  East  India  Company.  The  Court 
came  to  the  conclusion  that  if  such  a  grant  or 
Hindoo  transfer  of  the  land  had  taken  place,  it 
would  make  no  difference  in  their  judgment,  upon 
the  supposition  that  the  land  to  which  the  accre- 
tion took  place  was  land  that  never  was  the  land  of 
the  EaJahSj  but  was  the  land  always  of  the  Defendants, 
the  East  India  Company  ;  and  they  say,  the  evidence 
shows  that  the  new  road  and  the  new  embankment, 
which  was  made  about  the  beginning  of  the  year 
1824,  by  the  East  India  Company,  was  made  extend- 
ing westward  beyond  the  western  boundary  of  the  old 
road,  and  beyond  the  high-water  mark.  They  say 
the  evidence,  combined  partly  with  measurements  and 
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partly   with   the   statements  of  the  witnesses,  shows        ^^^^^ 
that  the  new    work,  that    is,  the    upper    surface  of    Poe  dem. 
it,  including  that    part    which    is  used  as    a    traffic  ^anTothe™ 
road,  and  that  which  was  constructed  in  continuity  ^• 

of  the  traffic  road,  and  which  now  is  used  for  bamboo  East  India  ' 
golahs^  the  whole  of  that  land  was  shown  by  the  C^^-^^^^^^^'- 
evidence  to  extend  considerably  to  the  westward  of 
high-water  mark.  The  perpendicular  retaining  wall 
was  itself  built  upon  land  between  high  and  low 
water  mark,  that  is,  upon  the  East  India  Company's 
land,  a  portion,  therefore,  as  to  the  rest,  which  may 
properly  be  called  a  wall  (because  a  wall  made  against 
a  river  on  the  sea  very  commonly  has,  and  ought  to 
have,  on  the  side  which  is  next  the  water,  a  slope 
more  or  less  gradual),  w^ould  still  more  be  upon  the 
East  India  Company's  land. 

Then  the  Court  discusses  the  question,  whether  the 
East  India  Company,  who  must  be  taken  to  be  the 
owners  of  the  soil,  could  properly  do  this ;  the  answer 
is,  that  they  might  properly  do  it  except  so  far  as 
they  might  interfere  with  the  navigation  of  the  river 
(which  no  one  seems  to  have  suggested),  and  except  so 
far  as  they  might  intei'fere  with  the  rights  of  parties 
adjoining  the  river.  Now  it  appears  that  they  dealt 
with  some  private  persons  and  paid  them  for  their  land  ; 
as  far  as  the  Rajahs  had  any  interest  in  respect  of  their 
being  the  owners  or  lords  of  the  Talook  of  Sootalootee^ 
they  obtained  their  consent  probably  because  their  pro- 
perty would  be  improved  by  the  new  works.  That  is 
the  way  in  which  the  Court  explains  the  East  India 
Company's  doing  this,  and  shows  that  they  did  it  right- 
fully ;  and  that  being  so,  the  case  then  is,  that  the  East 
India  Company,  being  the  owners  in  fee  of  a  certain  por- 
tion of  land  lying  between  the  high  and  low  water 
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1856.  mark  which    was  subject    to    certain    curvatures   for 

Doe  dem.  navigation  and  otherwise,  with  the  leave   and  consent 

^nTothers^  ^^  those  who    wcre    interested,    altered  the   character 

V.  of  the    land.     Instead  of  makino^   the  land   a  portion 

The  .  . 

East  Inuia   of  the  bed  of  the  river,  they  made  it  permanent  dry 
CoMPAJsY.    j^^^  .   ^]^Qy.Q  jg^  therefore,  a  portion  of  permanent  dry 

land  westward  of  high-water  mark,  and  forming 
a  part  of  what  was  anciently  the  bed  of  the  river, 
^  w^hich  is  now  part  of  the  bed  of  the  river,  and  that 
portion  of  laud,  according  to  the  judgment  of  the 
Court  below,  which  we  think  is  well  supported  by  the 
evidence,  is  the  part  to  which  the  accretion  in  question 
has  taken  place. 

The  question,  therefore,  is  reduced  to  this :  who  is 
the  owner  of  the  land  immediately  contiguous  to  the 
high-water  mark  in  the  river  at  this  place  ?  The  an- 
swer is,  those  persons  who  were  owners  of  that  por- 
tion of  the  bed  of  the  river  which  now  constitutes  dry 
land,  and  they  are  the  Eespondents,  the  East  India 
Company. 

"We  think,  therefore,  it  is  clear  enough  that  the 
Court  below  came  to  a  right  conclusion  upon  that 
matter  of  fact ;  at  any  rate  Sir  Frederic  Thesi^er  could 
hardly  in  his  reply  carry  the  case  so  far  as  to  say, 
that  it  was  clear  the  other  way.  When  we  find  that 
a  Court  having  jurisdiction  to  try  matters  of  fact 
have  determined  a  matter  of  fact  in  a  certain  way, 
particularly  a  matter  of  fact  of  a  local  description, 
and  to  which  their  local  knowledge  might  very  much 
assist  them,  we  should  not  be  disposed  to  reverse 
the  decision  of  the  Court  in  determining  that  fact 
because  we  do  not  quite  see  our  way  to  the  same 
conclusion.  Taking  the  evidence  as  it  stands,  illus- 
trated as  it  is  by  the  argument  of  the  learned   Chief 
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Justice  iu  the  judgment,  and  more  particularly  by  the         1856. 

explanation  which  was  elicited  by   Mr.    llitchie  the  DoE^dem. 

Counsel,  and  by  the  argument  before  us,  their  Lord-  ^nTothers^ 
ships  have  no  doubt  that  it  is  their  duty   to  advise  *'• 

Her  Majesty  that  the  judgment  in  this  case  should  be  East  Indli 

affirmed,  and  with  costs.  Company. 


Bamundoss  Mookerjea         -         -  Appellant  J 

AND 

Omeisii  Ciiunder  Eaee  and  others  -  Eesj)o?idents.^ 

On  o.piical  from  the  Sudder  Dewanny  Adaivlut  at 

Calcutta, 

JLIIIS  was  an  appeal  from  a  decision  of  the  Sudder   nth  &  12th 
Dewanny  Adaivlut  at    Calcutta^  dated  the  23rd  Sep-       ^Pa 
tcmher^  1850,  made  on  an  appeal  from  a  decree  of  the       — ^^ 
Principal  Sudder  Ameen  of  the  Zillah  Court  of  Nud-  justment  of\n 
deah^  in  a  suit  in  which  the  Appellant  was  Plaintiff  principal  and 
and   the    Eespondents   w^ere    Defendants.     The   suit  i^^^erest  due 

■L  upon  a  Bond,  a 

was  founded  upon  a  written  agreement  called  a  Karar-  Kcirarnamah 

or  deed  of 

*  Present  :  Members  of  tlie  Judicial  Committee, —TIiq  Eio-lit   ^g^'^^^fii*' 

'  fe        was  entered 

Hon.  T.  Pemberton  Leigh,  the  Eight  Hon.    Sir  Edward  Eyan,    into  by  the 

the  Eight  Hon.  Sir  John  Patteson,   and   the  Eight  Hon.   Sir   parties,  in 
■XTT-ir         TT    T\r      1  which,  besides 

AV  lUiani  H.  Mauie.  the  original 

sum,  a  further 
snm  for  interest  accrued  thereon  was  declared  due  and  agreed  to  bo  paid 
oil  by  install iiouts  before  a  given  time.  Payments  wore  made  at  irre- 
gular periods,  which  payments  the  Bondholder  claimed  to  appropriate 
to  keeping  down  the  interest  upon  the  whole  sum  comjDosed  of  both 
the  original  principal  sum  as  well  as  the  sum  mentioned  in  the  Karur- 
namah  as  accrued  thereon  for  interest.  Held,  upon  the  construction  of 
the  instrument,  that  the  principal  sum  alone  carried  interest, and  that  all 
payments  made  in  pursuance  of  the  stipulations  were  to  be  apphed  in 
the  first  instance  to  satisfy  such  interest,  the  excess  of  the  payments 
only  being  appropriated  towards  the  liquidation  of  the  principal  sum  due . 
Costs  awarded  a  successful  Appellant,  upon  appeal  and  in  all  the  pro- 
ceedings in  India  from  the  commencement  of  the  suit.  The  costs  in- 
curred in  India  to  be  recoyored  there, 
VOL.  YI.  K  1 
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namah,  made  in  Jtd?/,  1833,  between  the  Appellant 
Bamundoss  and  the  Bespondent,  Omeish  Chibuder  Baee^  by  which 
he,  on  his  own  ficcoimt,  and  as  guardian  of  the  other 
Eespondents,  bound  himself  to^  pay  to  the  Appellant, 
in  the  manner  and  at  the  times  therein  mentioned 
and  provided,  the  sum  of  Es.  34,628.  8a. ^.  together 
with  interest.  The  Appellant  claimed  in  the  suit 
the  sum  of  Es.  35,703.  4a.  lOg.  as  the  amount  of 
the  balance  of  the  principal  and  interest  then  remain-- 
ing  due  and  unpaid,  after  crediting  in  account  certain 
payments  made  at  various  unequal  and  irregular 
periods  by  the  Eespondents,  or  on  their  account,  ta 
the  Appellant,  after  the  making,  but  not  in  accord- 
ance with  the  terms  and  conditions  of  the  agreement, 
and  without  any  directions  having  been  given  by  the 
Eespondents  as  to  the  application  thereof  respectively. 
There  was  no  dispute  between  the  Appellant  and 
Eespondents  a>s  to  the  fact  of  the  making  and  execu- 
tion of  the  agreem.^nty  or  as  to  the  sum  of  Es.  34,62S 
being  the  actual  amount  due  at  the  time  of  the  mak- 
ing thereof,  or  as  to  the  amount  of  the  several  pay- 
ments subsequently  made  on  account  by  the  Eespon- 
dents. The  only  question  was  upon  the  construc- 
tion of  the  Kararnamahj  after-mentioned,  and  whether 
the  principle  insisted  on  by  the  Appellant  of  appro- 
priating and  applying  the  payments  towards  the  liqui- 
dation of  the  principal  monies  and  interest  due  upon 
this  instrument  was  right  and  proper. 
The  facts  of  the  case  were  as  follows  :— 
Anund  Chunder  Raee^  the  father  of  the  Eespondents^ 
a  Hindoo  inhabitant  of  Bengal^  borrowed  from  the 
Appellants  on  the  20th  Bjjmck  1237,  B.E.,.  the  sum  of 
Es.  30,000,  and  executed  a  deed  mortgaging  part  of 
his  immoveable  estate  and  property  to  the  Appellant  io 
secure  the  repayment  of  that  sum,  together  with  inte- 
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rest  thereon  at  the  rate  of  E.  1   "per  cent,  per  mensem,        1856. 
He  di^d  without  having  repaid  that  sum,  and  indebted    Bamundoss 
to  the  Appellant  not  only  in  the  amount  of  principal  ^^^^^^^^^^ 
money,    but  also   in    a    further    sum    on  account  of      Omeish 
arrears  of  interest   accrued  due  thereon,  leaving  the        Eaek.  ' 
Eespondents  his  sons  and  co-heirs  and  Liikhee  Dibbak^ 
liis  widow,  since  deceased. 

The  amount  of  principal  and  interest  at  that  time 
due  was,  by  agreement  between  the  parties,  calculated 
•up  to  the  30th  Assar  1240,  B.E.,  (July  1833,)  and 
the  aggregate  amount  was  ascertained  and  admitted 
by  the  Eespondents  to  be,  Es.  34,628.  8a.  On  the 
same  day  the  Eespondent,  Omeish  Chimder  Raee^  for 
himself  and  as  the  manager  of  the  joint  family,  and 
guardian  of  his  brother,  Purnoo  Cliunder  Baee^  and 
Bhogohan  Chunder  Baee,  the  other  Eespondents,  who 
were  then  minors,  and  LuJdiee  Dlhhah^  in  order  to  re- 
lease tlie  estate  and  property,  voluntarily  entered  into 
tind  duly  executed  the  Kararnamah^  or  agreement, 
upon  which  the  suit  was  brought,  which  was  as 
follows : — 

''I,  Omeish  Chunder  Eaee^  my  father,  and  I,  Lukhee 
Dihhah^  my  husband,  Anund  Chunder  Raee^  deceased-, 
on  the  20th  Bf/sack  1237,  pledged  to  you  his  5  amias  6 
gundahs  2  cowrees  2  kranh  share  of  Talooh  Turf  Marm 
Joivanee^  and  executing  a  mortgage  bond,  borrowed 
the  sum  of  Es.  30,000,  agreeing  to  pay  interest  there- 
upon at  the  rate  of  E.  1  per  cent  per  mensem^  and 
having  appointed  us  as  guardians  and  managers  of  his 
minor  sons  Bhogohan  Ohunder  Raee  and  Fitrnoo  Chun- 
der Baee,  died  on  the  10th  Bysmk  1239. 

^'We  are  unable  at  present  to  pay  at  once  the 
money  due  under  the  Bond,  with  interest,  and  by  re- 
deeming the  Bond  release  our  property,  and  are  also 
unable  to    pay  interest   at  the    rate  of  E.    1,     You 
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1856.  have,  tliercfore,  remitted  4  annas  per  cent,  per  mensem 
Bamtodoss  of  the  interest  of  the  money,  and  have  agreed  to  take 
interest  after  the  rate  of  12  annas  per  cent.  On  mak- 
ing up  the  accounts,  therefore,  of  what  is  due,  by  cal- 
culation of  interest  upon  the  ahove-mentioned  sum  of 
the  Bond  from  the  date  of  the  Bond  up  to  the  29th 
Poos  1237  at  the  rate  of  E.  1  i^er  cent,  per  mensem^ 
and  from  the  1st  Maugh  of  the  above  year  up  to  this 
date  afc  the  rate  of  \2  annas  per  cent,  per  fnense^n,  after 
adjustment  of  the  accounts,  including  interest,  there 
appears  to  be  due,  together  with  interest,  after  de- 
ducting payments,  that  principal  sum  of  Es.  30,000 
and  Es.  4,628.  8a.  as  interest,  total  Es.  34,628.  8a. 
principal  and  interest,  for  which  this  Kararnamah  is 
executed ;  that  we  will  pay  out  of  the  said  sum  the  sum 
of  Es.  4,628.  8a.  due  as  interest  on  the  25th  Maugh 
1240,  and  from  1241  to  1250  within  these  ten  years 
we  will  liquidate  of  that  principal,  Es.  3,000  |?gr  amiiim, 
and  interest  on  whatever  amount  of  principal  remain- 
ing in  balance  each  year  at  the  rate  of  12  annas  per 
cent,  per  mensem^  and  having  paid  up  the  principal  and 
interest  we  will  redeem  that  Bond  and  this  Karar- 
namah. Having  concluded  an  arrangement  on  these 
conditions,  we  have  of  our  own  free  will  executed 
this  Kararnamah.  Whatever  sum  we  shall  pay  at 
any  time,  it  will  be  credited  on  the  back  of  this  Ka- 
rarnamah.  If  we  make  any  claim  of  payments  other 
than  those  specified  on  the  back  of  the  Kararnamah.^ 
it  will  be  inadmissible.  The  original  Bond,  signed 
by  the  late  Amend  Chiinder  Race^  remains  in  your 
hands.  After  having  paid  up  the  money  we  will 
take  back  that  Bond.  Upon  these  stipulations  we 
have  executed  this  Kararnamah.''^ 

After  tlie   making  of  this   agreement  the  Eespon- 
dents  made  several  payments,  on  account  of  the  Ap- 
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pellaiit's  claim,  and  which  were  respectively  endorsed        ^'^56. 
on  the  back  of  the  Kararnamah^  or  agreement  ;  but  the    Bamundoss 
Eespondents  did  not  pay  the  Es.  4,628,  the  amount  of  ^««™^"^ 
the   arrears   of  the  old  interest,  on  the  25th   Maiiah      Om'cisii 
1240,  B.  E.,  nor  did  they  pay  the  instalments  of  the       Eaee. 
Es.  30,000  at  the  times  and  in  the  manner   provided 
by  the  agreement  ;  and  on  the  expiration  of  the  period 
of  ten   years   mentioned   therein  there  was  due   and 
owing  to  the   Appellant   a  large   balance.     The    Ee- 
spondents  disputed   the   Appellant's    mode    of  calcu- 
lating the  balance  as  well  as  the  amount  thereof,  and 
thereupon  the    Appellant   brought  this  suit   in   the 
Zillah  Court  of  Nuddeah  against  Omeish  Chander  Raee 
himself,  and  as  the  guardian    of  Purnoo  Chunder  Race 
and  Bhogohan  Chunder  Raec^  the  other  Eespondents. 

The  plaint  set  forth  the  facts  above  stated,  and  made 
out  the  Appellant's  claim  to  the  balance  in  the  following 
manner  : — First,  he  claimed  the  original  principal  sum 
of  Es.  30,000,  lent  to  the  father  of  the  Eespondents, 
and  agreed  to  be  paid  by  the  Eespondents  as  aforesaid. 
Secondly,  the  Es.  4,628,  the  amount  of  the  old  inte- 
rest admitted  to  be  due  at  the  time  of  the  making  of 
the  agreement  with  the  Eespondents.  Thirdly,  inte- 
rest on  the  principal  sum  of  Es,  30,000  at  12  annas 
2Jer  cent,  per  mensem  up  to  the  end  of  the  ten  years 
mentioned  in  the  agreement,  and  from  the  expiration 
of  that  period,  further  interest  on  this  principal  sum 
after  the  original  rate  of  E.  1  per  cent,  per  mensem. 
And  fourthly,  interest  on  the  Es.  4,628,  being  the 
amount  of  old  interest  due  at  the  time  of  the  making 
of  the  agreement,  at  the  rate  of  E.  1  p)er  cent, 
per  7nenseni  from  the  26th  Maugh  1240,  B.E.,  up  to 
the  2Tth  Maugh  1241,  at  which  date  the  last-men- 
tioned sum  of  Es.  4,628,    the  amount  of  the  old  into- 
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1856.       rest,  was  cleared  off.     The   Appellant,  in   his  plaint, 

Bamundoss  allowed  against  these    sums   the   payments   made  on 

MooKERjEA  account,  appropriating  and  applying  those  payments 

Omeisii      in  the  first   instance    in    keeping   down    the   interest 

Eaee.      from  time  to  time  as  it  accrued  due. 

The  Eespondent,  Omeish  Chimder  Raee^  by  his 
answer,  stated  that  he  owed  the  Appellant  the  sum  of 
Bs.  13,953.  14a.  15g.  only,  under  the  agreement  sued 
on ;  he  alleged  that  the  Appellant  was  bound  to  apply 
the  amount  paid  in  each  of  the  ten  years,  after  the  first 
of  these  years,  to  the  reduction  of  such  balance  of  the 
principal  sum  of  Es.  30,000  as  remained  due  in  each 
year,  and  that  he  was  entitled  to  charge  interest  on 
such  balance  only  after  such  deductions  ;  that  taking 
the  accounts  in  this  way,  the  amount  of  the  principal 
sum  of  Es.  30,000  would  appear  to  have  been  overpaid 
by  the  sum  of  Es.  1,202  at  the  end  of  the  ten  years  ; 
that  this  last-mentioned  sum  of  Es.  1,202,  and  the 
amount  paid  in  1240,  B.  E.,  the  first  of  the  ten  years, 
ought  to  be  applied  towards  the  reduction  of  the 
Es.  4,268  acknowledged  to  be  due  for  interest  at  the 
time  of  the  agreement  ;  and  that  this  Eespondent  was 
not  bound  to  pay  any  interest  except  on  the  amounts 
of  the  balances  and  principal  remaining  due  taking 
the  accounts  in  the  above-mentioned  manner.  After- 
wards, by  a  supplemental  answer,  this  Eespondent 
set  up  that  there  had  been  a  mistake  in  his  answer 
in  allowing  interest  on  the  balances  of  the  principal 
debt  of  Es.  30,000  remaining  due  in  each  year,  and 
alleged  for  the  first  time  that  he  was  not  bound  to 
do  more  than  pay  interest  on  the  instalments  of 
Es.  3,000,  made  payable  in  each  year  by  the  agree- 
ment. 

The  cause  came  on  for  hearing  before  the  Principal 
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Judder  Ameen  of  the  Civil   Court  of    Zillah  Niiddeah^      ^  ^^^^• 

and  judgment  was  delivered  by  him  on  the  5th  of  Fe-  Bamundoss 

^n^<^r^,  1846,  as  follows  :  "It  becomes   necessary   to         ^Z 

take   into    consideration   the   followinor  points  : — -1st.     p-^^Eisii 

Has  the  Plaintiff  any  right  to  get  interest  on  the  sum       Raee. 

of  Es.  4,628.  8a.  entered   in   the   bond  as   interest  ? 

2nd.  Can  he  get  interest  upon  the  principal,  Ks.  30,000^ 

after  the  oOth  Assar  1240,    up   to   the  end    of   that 

year  ?    3rd.  Has  the  Plain tiif   any   power   to    deduct 

from  the  sums  paid  up   by   the  Defendant   from   the 

year  1241  the  interest  upon  the  entire  principal   from 

year  to  year  ?  4th.  Is  the  claim   which  the   Plaintiff 

lias  set  up  to  charge   interest  at   a   higher   rate  than 

that  mentioned  in  the  Bond,   after  the   expiration  of 

the  period  of   the  Bond,    just   or  not  ?    5th.    Is   the 

objection  urged  by  the  Defendant  in  his  supplemental 

answer   of  the  1st   December  last,    that   the   sum  of 

Rs.  3,000  ought  in  each  year  to  be  considered  as  the 

principal,  and  the  Plaintiff  should  only  get  interest 

upon  the  balance   of  that,    after    deducting   from   it 

such  sums  as  had  been  paid  by  Defendant,   and  not 

upon  the  balance  of  the  entire  sum,  admissible  or  not  ? 

^'  First.  In  my  opinion  the  Plaintiff  cannot  get 
interest  upon  the  sum  of  Rs.  4^628,  8a.  entered  in  the 
Bond  as  interest  ;  lor  the  parties  have  not  entered 
into  a  distinct  Bond  with  regard  to  that  sum,  and  it 
has  not  been  consolidated  with  the  principal,  but  has 
been  entered  in  the  Kararnamah  as  money  due  on  the 
score  of  interest.  The  claim  for  the  interest  of  that 
sum,  therefore,  cannot  be  maintained  under  sec.  7, 
Eeg.XY.,  1793. 

''Secondly.  I  can  see  no  objection  against  giving 
the  Plaintiff  interest  upon  the  principal  after  the 
month  of  Assar  1240,  for  the  remainder  of  that  year ; 
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Bamundoss  tween  the  parties  with  respect  to  this  debt,  there  is  a 
MooKEiuEA  (jQndition  to  the  effect  that  interest  wonld  be  paid  on  this 
principal,  Es.  30,000,  at  the  rate  of  12  annas  per  cent.^ 
and  a  computation  having  been  made  upon  this  sum  up 
to  30th  Assar  1240,  the  interest  has  been  specified  in 
the  Kararnamah.  Nor  does  there  exist  any  condition 
in  the  deed  to  the  effect  that  Plaintiff  would  not  get 
interest  upon  the  principal  from  the  month  of  Assar. 
The  agreement  contained  in  the  Bond,  that  both 
principal  and  interest  should  be  paid  from  1211  to 
1250,  can  mean  nothing  more  than  to  fix  a  rule  for 
paying  up  the  principal  and  interest,  and  does  not 
destroy  the  right  of  the  Plaintiff  to  get  interest  for 
the  year  1240. 

*'  Thirdl}^  The  Plaintiff,  in  support  of  his  claim  to 
deduct  in  the  first  place  his  interest  from  the  pay- 
ments made  by  the  Defendant,  has  filed  a  copy  of  a 
diQoi^iovL  oii\i.Q  Sudder  Dcivanny  Adawlut^  decided  by 
Messrs.  Coiirtnejj^  Smithy  and  Seahj  on  the  5th  Sep- 
tember^ 1827,  in  the  case  of  ^'  Goverdhun  Das  v. 
Waris  AllyP  (4  Ben.  Sud,  Dew.  Eep.  261.)  Prom 
that  it  appears,  that  when  there  is  a  stipulation  for 
interest,  the  Maliajan  (money-lender)  can  in  the  first 
place  deduct  his  interest  from  the  payments  made 
by  the  debtor ;  consequently,  since  it  has  been  con- 
sidered proper  that  the  Plaintiff  should  be  allowed 
the  interest  prayed  in  his  plaint,  there  is  no  reason 
why  it  should  be  deemed  unjust  to  permit  him,  ac- 
cording to  the  above  decision,  to  deduct  in  the  first 
place  his  interest  from  the  money  paid ;  especially 
as  in  the  deed  there  is  an  explicit  agreement  that 
interest  should  be  paid  on  the  balance  remaining  due 
in  each  year  at  the  rate  of  12  annas  per  cent. 
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*' Fourthly.  The  Plamti:ff,  alleging  that  the   period       ^^56^ 
of  the  Karamamah^   the  foundation  of  his  claim,  had   Bamundoss 
expired,  sues  for  interest  at  a  rate  higher  than  that  \^ 

fixed  in  it.     This  claim  is  contrary  to  sec.  5,  Eeg.  XV.,     ^^"^^^^ 
1793  ;  and  moreover  the  Bond  contains  no  condition       Eaee. 
that  after  the  expiration  of  the  fixed  period  a  higher 
rate  of  interest  will  be    charged.     The    Plaintiff  is, 
therefore,  not    entitled  to    be    allowed    interest  at  a 
higher  rate  than  the  rate  stated  in  the  bond. 

"  Fifthly.  It  has  been  urged  on  behalf  of  the  De- 
fendant, in  the  supplementary  answer,  that  as  the  prin- 
cipal, Es.  30,000,  had  been  agreed  to  be  paid  up  in  the 
course  of  ten  years,  the  Rs.  3,000  per  annum  should 
be  reckoned  as  the  principal,  and  interest  accordingly 
charged  only  upon  the  balance  of  that  remaining  due 
in   each  year.     This  objection  of  the    principal  De- 
fendant is   not  tenable   on   various   grounds.     First. 
This   objection   has  been  repeatedly  urged  by  him, 
accompanied  by  a  discussion,  both  in  his  answer  and 
in  his  rejoinder,  and  it  cannot  therefore  be  supposed 
that  there  should  be  any  mistake  with  regard  to  it. 
Secondly.     On  reviewing  the   whole  contents  of  the 
Bond,  it  evidently  seems  to  have  been  written  with 
two  motives :  (first),  because  the  Defendants  could  not 
pay  the  whole  sum  of  Es.    30,000   at  once  ;  (second), 
because  they  were  unable  to  pay  interest  at  the  rate  of 
1   E.  per  cent.  ;   and  it  does   not    appear  from  any 
part  of  the  Bond  that  the  Plaintiff  relinquished   the 
interest  of  the  Es.   30,000,  and  agreed  to  take  only 
the  interest  of  the  Es.  3,000  ;  on  the  contrary,  it  is 
clearly  written  in  the  Bond  that  the  principal  will  be 
paid   up  in  the  course  of  ten  years,  at  the  rate  of 
Es.  3,000  per  year,   and  that  whatev.r  part  of  the 
principal  remains  due  for  each  year,   interest  will  be 
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1856.       paid   on  that  at   the  rate  of  12  unnas  per  cent,  per 
Bamundoss  niensem^   and  the   principal   and   interest  thus  liqui- 
MooKERjEA  ^a^e(j .  j^]^ug    tho  word    "•  usV  (principal)  cannot  be 
Omeish     regarded  as  denoting  anything  besides  the  ^entire  sum 
Eaeb.       of  Es.  30,000,  and  not  the  annual  sum  of  Es.   3,000* 
The  objection  in  the  supplementary  answer  of  De- 
fendant is  merely  an  excuse, 

'"'  On  making  up  a  separate  account  on  this  foot^ 
ing,  namely,  that  the  sum  of  Es.  4,628.  8a.  mentioned 
in  the  Bond,  which  was  agreed  to  be  paid  on  the 
2bth  Mmi^h  124:0,  he  deducted  from  the  sums  paid 
up  by  the  Defendants  as  receipted  on  the  back,  and 
that  the  sums  received  by  the  Plaintiflt  from  1241  to 
1250,  amounting  to  Es.  28,876.  8a.,  be  carried  to  the 
account  of  the  interest  of  the  principal,  Es.  30,000, 
due  to  Plaintiff ;  and  of  the  principal  there  falls  due 
to  the  Plaintiff,  up  to  the  date  of  plaint,  a  principal 
sum  of  Es.  25,997.  12a.,  and  interest,  Es.  5,134  ; 
total,  Es.  31,131.  12a.  The  claim  of  the  Plaintiff 
to  all  sums  in  excess  of  this  is  inadmissible. 

"  As  the  above  sum  and  interest  on  the  balance  of 
principal  from  the  date  of  plaint  up  to  this  day,  at 
the  rate  of  12  annas  per  cent,  (or  Es.  2,742.  11a.) 
total  Es.  33,874.  7a.,  are  considered  proper  to  be 
awarded  to  the  Plaintiff ;  it  is  ordered.  That  this 
suit  be  decreed  in  favour  of  the  Plaintiff,  who  will 
recover  from  the  Defendants,  out  of  the  amount 
claimed  by  him,  Es.  33,874.  7a.,  and  interest  there- 
on, according  to  practice,  from  to-morrow's  date  up 
to  the  date  of  realisation,  also  costs  in  proportion 
to  the  sum  of  Es.  31,131.  12a.,  with  interest  thereon 
from  to-day  to  the  date  of  payment.  The  Defen- 
dants will  pay  their  own  costs  in  proportion  to  the 
same  amount,  but  their  costs  upon  the  excess  amount 
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will  be  paid  by  Plaintiff,  and  the  PlaintiS  will  be     J^^ 
answerable  for  his  own  costs  in  proportion   to  the    Bamundoss 
excess  amount.  ^  v_ 

The  Eespondents  appealed  from  this  decision  to  the      Omeish 
Sudder  Dew anny  Adawlut  2ii  Calcutta,  Raes. 

The  ease  was  referred,  by  Mr.  A.  Dick^  before 
whom  the  appeal  came  in  the  first  instance,  to  the 
full  Bench  of  the  Court,  consisting  of  Messrs.  A. 
Dick^  W.  B.  Jackson^  and  J,  A,  F.  Haivkins^  who, 
on  the  11th  of  August^  1847,  gave  the  following 
judgment  on  the  appeal : — "  The  Court,  on  a  full  con- 
sideration of  the  conditions  of  the  Bond,  and  the  con- 
duct of  the  parties  throughout,  find  that  on  the  part 
of  Appellants  (the  present  Eespondents)  the  condi- 
tions have  not  been  kept ;  and,  again,  the  Eespon- 
dent  (the  present  Appellant)  received  the  several  pay- 
ments made  to  him,  and  endorsed  them  on  a  Bond, 
without  specifying  whether  those  sums  were  on  ac- 
count of  principal  or  interest,  and  moreover  that  the 
Bond  has  not  a  word  about  the  interest  payable  an- 
nually. The  debt,  however,  has  been  clearly  admitted, 
as  also  the  several  payments.  The  Court,  therefore, 
deem  it  proper  and  equitable  to  adjudge  to  Plain ti:ff 
(the  present  Appellant)  the  sum  of  Es.  4,628.  8a.,  pay- 
able by  agreement  on  the  25th  Maugh  1240,  B.E.,  with 
interest  at  12  per  cent,  per  annum ^  to  the  date  of  the  in- 
stitution of  suit,  provided  it  exceed  not  the  principal; 
and  the  principal  sum  of  Es.  30,000,  with  interest  at 
9  per  cent,  per  annum  from  the  date  of  the  Bond  till 
date  of  institution  of  suit,  after  deducting  the  several 
payments  endorsed  on  the  Bond,  with  interest  on 
them  at  9  per  cent,  per  annmn  from  their  respective 
dates  as  endorsed  till  institution  of  suit,  and  12  ^:>^r 
cent,  per  annum  on  the  balance  of  this  latter  account 
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1856.       from  the  date  of  institution  of  suit  to  the  date  of  the 
Bamui^tdoss  decree  of  the  Court,  and  with  interest  at  12  ]per  cent, 
MooKERjEA  ^^  j^^  consolidated  sum   due  on  the  latter   date  until 
Omeish      (Jay  of  payment,  with  costs  in  proportion.'' 

Chunder  a  r      ,.  r.  K     0  -,  .  . 

Raee.  An  application  was  then  made  lor,  and  a  review  oi, 

the  judgment  admitted,  on  the  ground  that  the  de- 
cision was  contrary  to  the  true  construction  of  the 
Kararnamah^  and  the  case  was  reheard  on  the  30th 
May  J  1850,  before  a  full  Bench  of  the  Judges  of  the 
Sudder  Court,  consisting  of  Mr.  A.  .Diclcj  Sir  B. 
Barlow^  Mr,  W.  Jackson^  Mr.  J,  R.  Colvin^  and  Mr. 
J,  Dunbar, 

The  joint  judgment  of  Sir  R.  Barloiu  and  Mr.  J.  R. 
Colvin  upon  the  rehearing  was  as  follows: — ''We 
think  that  this  suit  must  be  disposed  of  under  its 
own  specialties,  and  the  terms  of  the  particular  agree- 
ment in  the  case.  We  differ  from  the  former  de- 
cision, both  because  we  think,  in  opposition  to  what 
is  therein  set  forth,  that  the  Bond  or  agreement,  clearly 
intended  that  there  should  be  a  calculation,  and  a 
demand  of  interest  payable  at  the  close  of  each  year, 
and  because  the  adjustment  which  the  decision  directs 
is  not  founded  upon  any  endeavour  to  interpret  and 
apply  the  conditions  of  the  agreement,  but  upon  a 
principle  of  adjustment  assumed  by  the  Court,  merely 
on  its  own  view  of  what  would  be  fair  between  the 
parties.  The  meaning^and  intention  of  the  agreement, 
by  which  exclusively  we  must  be  guided,  do  not  to 
us  appear  open  to  material  doubt. 

'^  One  point  seems  to  us  certainly  established  in  the 
proceedings,  namely,  that  an  annual  adjustment  was 
agreed  to.  This  is  apparent  from  the  figured  state- 
ment in  the  answer  of  the  Defendant,  in  which  the 
calculation  of   balance  in  one  year  being  adjusted, 
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is   carried  on  with   interest    to  the    next,    and  the        ^^^^' 
next  successively. 

^^  As  to  the  other  conditions  of  the  agreement,  we 
consider  that  it  was  stipulated  that  in  each  year 
from  1241  to  1250,  B.E.,  payments  to  the  extent  of 
K.B.  3,000  should  first  be  carried  to  the  credit  of 
the  principal  debt,  then,  upon  a  balance  of  princi- 
pal being  struck  at  the  close  of  each  year,  an  im- 
mediate claim  of  interest  at  9  per  cent,  per  annum 
was  to  arise  from  that  date  upon  such  balance. 
If  at  the  close  of  any  year  more  than  the  aggregate 
of  instalments  payable  up  to  that  date  at  the  rate 
of  Es.  3,000  per  annum  should  have  been  paid  to 
the  Plaintiff,  then  (there  being  no  special  condition, 
except  as  to  the  particular  annual  payment  of  Es. 
3,000  on  account  of  principal),  we  consider  that 
the  Plaintiff  was  entitled  upon  general  principles  to 
carry  such  excess  to  credit,  at  his  discretion,  in  re- 
duction of  any  arrear  of  interest,  instead  of  in  fur- 
ther reduction  of  the  principal.  There  appears  to 
have  been  an  excess  of  this  kind  in  the  fourth  and 
seventh  years  of  the  term,  and  these  sums  we  would 
accordingly  allow  to  be  deducted  from  the  total  of 
the  interest  then  over  due.  Adopting  this  as  the 
governing  principle  in  the  construction  of  the  agree- 
ment, we  would  dispose  of  the  other  minor  points 
arising  on  the  details  of  the  claim  as  follows  : — 

"  Interest  at  the  usual  rate  of  12  per  cent,  per 
amium  should  be  calculated  on  the  sum  of  Es.  4,628. 
8a.,  the  balance  of  the  old  interest,  acknowledged 
as  new  principal  debt  by  the  present  agreement, 
from  its  due  date  up  to  the  dates  at  which  that 
amount  was  made  good  to  the  Plaintiff.  If,  in 
addition  to  the  above   sum  of  Es.   4,628.  8a.,  and 
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1856.       the  interest  so   due  on  it,   any  sum  were    paid,   as 

Bamdtsdoss  seems  to  have  been   the  case   to  the  extent  of  a  few 

MooKEEjEA  iiundred  rupees  before  the  close  of  1241^  B.  E.,    at 

Omeish     which  the  first  instalment   of  Es.    3,000  became  due 

Eaee.       on  the  mam  prmcipal  debt  of  Es.  30,000,  such  e^icess 

sum  being  paid  before  any  claim   of  interest  could 

arise   by  the  agreement  on  the  Es.   30,000,   should 

be    credited    in  diminution  of    that    principal    debt. 

After  the  expiration  of  the  stipulated    term  of  ten 

years,  the  claim  of  interest,   at  the  usual    rate   of  12 

^er  cent,  "per  annum ^  on  the  balance  of  principal  then 

remaining  unpaid,  must  be  considered  as  revived,  and 

the    calculation  must  be    made  accordingly  on  that 

amount  from  the  expiry  of  the  term.'^ 

The  other  Judges,  Mr.  Jacksan  and  Mr.  Dunbar^ 
concurred  in  this  judgment,  so  far  as  it  related  to  the 
interest  upon  the  Es.  4,628.  8a.,  but  differed  upon 
the  other  points.  Mr.  A,  Dick  abided  by  the  ori- 
ginal judgment  of  the  full  Court ;  and  there  being, 
therefore,  no  decision  for  want  of  a  concurring  ma- 
jority, the  case  was  referred  to  the  Agra  Court, 
and  the  Judges  of  that  Court,  Messrs.  Deane  and 
Beghie^  having  concurred  in  opinion  with  Sir  R.  Bar- 
low and  Mr.  Colvin^  final  judgment  was  given 
by  the  Sudder  Dewanng  Couit  at  Calcutta^  on 
the  23rd  of  September^  1850,  in  the  following 
terms  : — ^^  It  is  ordered,  that  in  conformity  with 
the  opinion  of  the  majority  of  the  Judges,  namely, 
Sir  R.  Barlow  and  Mr.  Colvin^  Judges  of  the  Calcutta 
Court,  and  Messrs.  Deane  and  Begoie^  Judges  of  the 
Agra  Court,  the  decision  of  the  lower  Court  be  mo- 
dified in  the  manner  set  forth  in  the  opinions  re- 
corded by  Sir  R,  Barlow  and  Mr.  Colvin^  given  above. 
Costs  of  Court  to  be   charged   to  Defendants   in   pro- 
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portion  to  the  amount  decreed ;  that  is,  the  Appel-  1856. 
lants  are  to  pay  the  costs  of  this  Court  upon  the  Bamundoss 
amount  decreed,  as  per  account  prepared  by  the 
accountant,  with  interest  from  this  day  to  the  date  of 
payment.  If  Eespondent  has  not  yet  recovered  costs 
of  the  lower  Court,  he  must  present  a  petition  for 
the  recovery  of  the  same  in  the  said  Court,  when  an 
order  will  be  passed  for  payment  to  him,  in  confor- 
mity with  the  Circular  Order,  dated  the  4th  March ^ 
1836.'^ 

The  Appellant  appealed  to  the  Queen  in  Council^ 
and  submitted  that  the  final  decision  of  the  Sudder  De^ 
vmnny  Adawlut  of  Calcutta^  and  also  the  decision  of 
the  Principal  Sudder  Ameen  of  the  Court  of  Zillah 
Nuddeah  reducing  the  amount  of  the  Appellant's 
claim  as  before-mentioned,  were  respectively  erro- 
neous, and  ought  to  be  set  aside,  for  the  following 
reasons  : — 

First.  Because  the  Appellant  was  entitled  to 
apply  in  the  first  ^^instance  the  payments  made 
by  the  Eespondents  towards  the  keeping  down  of 
the  interest  accruing  due,  from  time  to  time,  as 
aforesaid. 

Second.  Because  there  was  nothing  in  the  agree^ 
ment  binding  the  Appellant  in  any  way  to  apply  in 
each  of  the  ten  years,  from  1241,  B.  E.  to  1250,  B.  E. 
such  payments  as,  were  made  as  aforesaid  to  the 
extent  of  Es.  3,000,  to  the  credit  of  the  principal 
money. 

Third.  Because,  according  to  the  true  construction 
of  the  agreement,  the  Appellant  was  entitled  to  inte- 
rest on  the  principal  sum  of  Es.  30,000  after  the 
month  of  Assar  1240,  B.  E.  up  to  the  end  of  that 
year  (nine  months),  the  Appellant  not  having  agreed  in 
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1856.  any  way  to  remit  the  interest  for  that  period ;  and  that 

Bamtwdoss  the  disallowance  of  this  interest  was  inconsistent  with 

ooKERjEA  ^1^^  ^j,g^  decision  of  the  Judges  of  the  8 udder  Detvanny 

Omeish  Adawlut.  a  decision  which,  in  this  particular,  had  not 

ChUNDKR  1     •  1        r.  1  1        -r» 

Eaee»       been  complained  of  by  the  Eespondents* 

Fourth.  Because  the  Judges  of  the  Sadder  Dc" 
wanny  Adawlut^  in  holding  that  the  Appellant  was 
bound  to  apply  in  each  of  the  ten  years  after  the  making 
of  the  agreement,  payments  to  the  extent  of  Es.  3,000, 
to  the  credit  of  the  principal  debt,  and  that  he  was 
only  entitled  to  apply  any  excess  over  such  payments 
towards  the  reduction  of  interest,  did  not  act  consis- 
tently upon  this  rule,  for  they  omitted  to  credit  the 
interest  payments  in  excess  of  Es.  3,000,  made  in  the 
years  1243,  B.E.  and  1250,  B.E. 

The  Eespondents,  on  the  other  hand,  submitted 
that  the  above  judgment  of  the  Sudder  Dewanny 
Court  ought  to  be  affirmed,  though  if  any  altera- 
tions were  to  be  made  in  the  judgment  of  the  Sudder 
Deivanny  Court  in  respect  to  which  the  same  was  fa- 
vourable to  the  Eespondents,  they  submitted  that  the 
whole  effect  of  the  Order  made  on  the  judgment  ought 
to  be  reconsidered,  and  such  Order  made  as  should 
be  just ;  because  the  decision  of  the  Sudder  Dewanny 
Court  on  the  material  point  in  question  was  con- 
sonant with  the  terms  of  the  agreement  under  which 
the  payments  were  made,  and  with  the  rules  of  law 
applicable  to  the  ease* 

Mr.  R.  Palmer^   Q.  C,  Mr.   Leith^  and  Mr.   Maude ^ 
for  the  Appellant, 

Belied    on    the    reasoning    and    conclusion    of   the 
Zillah  Court,  as  containing  the  true  construction  of 
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the  Kararnamah.  They  insisted  that  the  payments  i^^^- 
admitted  to  have  been  made,  from  time  to  time,  by  Bamdndoss 
the  Eespondents  were  to  be  taken  as  payments  on 
account  of  interest  only,  and  were  not  entitled  to  be 
applied  in  any  degree  towards  the  liquidation  of  the 
principal.  They  relied  on  the  case  of  GoverdJiun  Das 
V.  Waris  Ally  {a\  in  which  it  was  held  that  interest 
exceeding  the  principal  debt  might  be  awarded  when 
the  excess  had  accrued  subsequent  to  recourse  being 
had  to  law  for  recovery  of  the  debt.  They  cited  also 
Gholam  Ahmiicl  Khan  v.  Munohur  Das  (Z*),  Rajah  Bom- 
marauze  Bahadur  v.  Rangasamy  Mudaly  (c).  Act,  No.  32 
of  1839,  and  Ben.  Eeg.  XY.  of  1793,  sees.  5,  6,  &  7, 
regarding  interest  on  loans. 


Mr.  Field ^  for  the  Eespondents, 

Contended  that  the  suit  not  being  upon  the  original 
Bond,  but  upon  the  Kararnamah  subsequently  exe- 
cuted, the  question  was  not  as  to  the  form  of  the 
contract,  but  the  true  meaning  of  the  parties  as  dis- 
closed in  the  agreement.  He  maintained  that  the 
final  decree  of  the  Sadder  Court  was  consistent  with 
ihe  law  and  equity  of  the  case.  Upon  the  doctrine 
of  appropriation  he  cited  and  commented  upon  De- 
vaynes  v.  Nolle  (d\  Simson  y.  Ingham  [e\  Dig.  lib.  46, 
tit.  3,  qu.  1,  3. 

The  Eight  Hon.  Sir  William  H.  Maule  : 
Their  Lordships  during  the  argument  in  this  case 

{a)  4  Ben.  Slid.  Dew.  Eej).  261.     {})  1  Ben.  Sud.  Dew.  Eep.  294. 
{c)  Ante,  p.  232.  [d)  \  Merr.  604. 

{e)  2  Barn.  &  Or.  65. 
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1856.  intimated  their  opinion  on  the  main  question,  namely^ 
Bamukdoss  whether  the  payments  made  should  be  ascribed  exclu- 
sively to  principal,  and  no  part  of  them  to  interest ; 
expressing  their  opinion  that  the  course  adopted  was 
the  ordinary  one,  and  that  the  construction  of  this 
instrument  is  one  which  does  not  point  out  any 
other,  namely,  that  the  payments  should  be  ap- 
plied in  the  first  instance  to  interest,  and  to  principal 
only  so  far  as  those  payments  exceed  the  interest 
due. 

That  is  the  main  point  in  question,  and  their  Lord- 
ships entertain  no  doubt  at  all  about  it. 

With  respect  to  the  subordinate  points,  the  first 
question  made  was,  from  what  time  interest  is  to  be^ 
calculated  ?  iS'ow  it  appears,  upon  the  terms  of  the 
Kararnamahj  the  instrument  in  question,  that  interest 
is  to  be  calculated  on  the  Es.  30,000  from  the  time 
therein  mentioned.  There  seems  no  reason  why  the 
sum  which  is  lent  at  interest,  and  which  continued  at 
interest,  w^ith  no  difterence  except  the  modification 
of  taking  away  one-fourth  of  the  interest,  and  re- 
ducing the  E.  1  per  mensem  to  12  annas  joer  cent. 
per  mensem^  should  be  exempt  from  paying  interest 
at  one  rate  or  another  during  the  whole  time  that 
it  remains  impaid,  and  that  time  will  be  taken  from 
the  time  up  to  wdiich  the  interest  is  calculated. 
IN^ow,  the  interest  is  calculated  up  ta  the  30th  ol 
the  month  Assar^  in  the  Hindoo  year  1240.  From 
that  time  the  sum  of  Es.  30,Q00,  or  so  much  as  re- 
mained from  time  to  time  unpa.id,  is,  in  their  Lordships'" 
opinion,  to  carry  interest  at  the  rate  agreed  upon  in 
this  instrument,  namely,  at  the  reduced  rate  of  nine 
per  cent,  per  annum. 
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Then,  secondly,  as  to  tlie  sum  of  Es.  4,628,  which 
is  described  as  the  result  of  the  calculations  of  inte- 
rest up  to  the  oOth  of  Assar,  and  stipulated  to  be 
paid  as  such  on  the  25th  Maugh ;  with  respect  to 
that  it  is  carefully  distinguished  in  the  instrument 
from  the  Es.  30,000,  which  are  called  principal.  It  is 
•evident  that  the  parties  intended  that  the  sum  of 
Es.  4,628,  which  is  made  up  of  interest,  should  retain 
that  character.  There  is  an  express  stipulation  that 
on  the  principal  sum  of  Es.  30,000,  interest  shall  be 
■paid  at  the  rate  of  12  annas  pey^  cent,  per  mensem,  that 
is,  at  the  rate  of  nine  per  cent,  per  annum  ;  there  is  no 
isuch  stipulation  with  respect  to  the  Es.  4,628,  which 
seems  to  their  Lordships  to  evince  a  clear  intention  by 
the  parties  that  this  sum  should  not  carry  interest. 
What  would  be  the  e^ect  if  there  were  a  clear  calcu- 
lation  of  interest,  and  a  stipulation  or  covenant  to  pay 
it  without  any  other  part  of  the  instrument  affording 
an  explanation  of  those  legal  expressions,  it  is  not 
necessary  to  say,  for  it  seems  very  clear,  that  the  ex- 
press and  precise  provisions  with  respect  to  the  sum, 
called  principal,  namely,  Es.  30,000,  which  is  to 
carry  interest,  excludes  any  idea  of  the  sum  of  Es. 
4,628,  which  is  interest,  also  being  intended  to  carry 
interest.  With  respect  to  that,  it  seems  that  the  par- 
ties themselves  intended  that  if  the  creditor  thought 
fit  to  exact  this  sum  on  the  principal  day,  the  25th 
Maugh  1240,  he  might  do  so  ;  but  if  he  did  not,  he 
€ould  not  lie  hj  and  charge  interest  upon  it.  There- 
fore, this  sum,  in  the  opinion  of  their  Lordships,  does 
not  carry  interest. •  I  may  observe,  also,  with  respect 
to  interest  on  the  Es.  4,628,  supposing  that  there 
was  a  discretion  to  grant  it  or  not,  which  there  m 
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1856.        some  question  about,  upon  the  terms  of  the  Eegula- 
Bamundoss   tion,  their  Lordships  are  of  opinion  they  would  pro- 
MooKEBJEA  pgp][y  exercise  their  discretion  in  refusing  to   grant 
Omeish      interest  upon  that  sum. 

Eaee.  Another    question   is   raised    on    the    Eegulation 

XY.  of  1793,  whether,  after  the  expiration  of  the 
tenth  year,  the  interest  should  be  twelve  jf:>^r  cent 
or  nine  pe?'  cent.  It  is  said  the  Eegulation  of  1793 
applies  so  as  to  exclude  that  question,  because  the 
interest  for  the  ten  years  would  be  at  the  rate 
of  one  hundred  and  eight  per  cent.^  and  that  Eegula- 
tion hiEclers  persons  from  recovering  arrears  of  inte- 
rest of  more  than  one  hundred  ^;^r  cent.  But  that 
applies  only  to  arrears  which  have  not  been  any  part 
of  them  paid.     That  is  not  so  here. 

[N'ow,  it  appears  to  their  Lordships  upon  this 
agreement  very  clear,  that  after  the  expiration  of 
ten  years  the  interest  is  not  to  recur  to  the  old 
rate  of  twelve  j^er  cent.^  but  to  be  reduced  to  the 
new  rate  of  nine  2^er  cent,  under  the  stipulation  by 
which  alone  the  Defendants  were  made  personally 
liable. 

Then,  with  respect  to  the  amount  of  costs,  it  ap- 
pears here  that  the  Plaintiff  is]  entitled  to  succeed  in 
the  substance  of  his  demand,  and  that  being  the 
case,  there  is  nothing  in  the  Eegulations  in  force 
in  India  any  more  than  in  this  country-  to  hinder 
the  Plaintiff  from  recovering  his  costs.  Their  Lord- 
ships are  of  opinion,  that  the  Appellant  ought  to 
have  judgment  to  recover  his  debt  and  to  recover 
his  costs. 

Their  Lordships  will,  therefore,  advise  Her  Ma- 
jesty   to   reverse    the    decree    of   the    Sudcler  Court, 
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and  to  restore  the  judgment  and  order  of  the  Zillah        i^^^-  ^ 
Court,  with  costs  here,  and  liberty  to  the  Appellant    Bamundos^s 
to  recover  his  costs  m  India,  ^ 

Omeish 

Chumi er 

Raee. 


Kagalutchmee  Ummal  - 


Appellant^ 


AND 


Gopoo  N'adaeaja  Chetty  and  others  HespohdentB. 


% 


4tli,  oth,  6tli, 

and  7th  Feb., 

1856. 


On  Appeal  from  the  Siidder  Dctvanmj  Adair  lui  at 

Madras. 

JLhE  principal  question  in  this  suit  was,  whether 
the  Appellant's  deceased  husband,  Appacooty  Jijen^  a 
Hindoo   native   of    Madras,    who  was  without  male      a  Will  by  a 

Hindoo,  with- 

*  Present :  Members  of  tlie  Judicial   Committee,— The  Eifflit   put  male  issue, 

k.iiisixL£iii  or 
Hon.  T.  Pemberton  Leigb,  the  Eight  Hon.  Sir  Edward  Ej-an,    coparcener, 

the   Eight   Hon.   Sir  John  Patteson,   and  the  Eight  Hon.  Sir   ^^er  pro- 
William  H.  Maule.  ^i^^PS  ^o^'  t^® 

mamtenace 

of  his  widow, 
daughters,  and  female  relations,  devised  ancestral  as  well  as  other 
real  and  personal  estate  to  trustees  upon  certain  charitable  trusts  ;  was 
impeached  by  reason,  hrst,  that  the  Testator  had  authorised  his  widow, 
in  an  event  which  happened,  to  adopt  a  son,  which  act  would  have 
rendered  him  incompetent  to  exercise  a  testamentary  power  ;  secondly, 
that  at  the  time  of  the  execution  of  the  "Will  the  Testator  was  not  of 
sufficient  mental  capacity  to  make  a  tostaiuontary  disposition  ;  and 
thirdly,  that  the  Testator  being  a  Hindoo  had  no  power  by  law  of 
devising  ancestral  estate  by  Will. 

Upon  a]ipcal  held,  affirming  the  deeree  of  the  Sudder  Court  in  India, — • 
Pirst,  that  althoui2;h,   in  the  absence  of  male  issue  of  the  deceased. 
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issue,  kinsman  or  coparcener,  was  competent,  by  tlie 
Hindoo  law  in  force  in  Madras,  to  make  a  V/ill  dis- 
posing of  ancestral  property.  Two  other  questions 
also  arose,  first,  whether  the  Testator  was  of  mental 
capacity  at  the  time  of  executing  the  Will  in  question, 
and,  next,  if  he  had  authorised  his  widow  to  adopt  a 
son  for  him  iii  the  event  of  the  child,  of  which  his 
wife  was  then  pregnant,  not  being  a  male  child. 

The  facts  of  the  case  which  gave  rise  to  these 
questions  were  these  : — 

Appacooti/  Jyen.,  the  deceased  husband  of  the  Ap- 
pellant, of  Govlndacoodif  in  the  presidency  of  Madras^ 
was  the  adopted  son  of  Rajappier^  otherwise  called  Ven- 
catasa  Jijen^  and  was  the  owner  of  considerable  pro- 
perty, both  real  and  personal,  partly  inherited  from 
the  family  into  which  he  had  been  adopted,  and 
partly  acquired  by  himself.  He  had  no  sou,  and  only 
one  daughter.  In  the  month  of  Auga^t^  1814,  he 
was   attacked   by    the    illness   which   terminated  his 


there  was  a  strong  prosumption,  arising  from  religious  considerations ,  in 
favour  of  a  delegation  by  the  deceased  to  his  widow,  of  authority  to 
adopt  a  son  for  him,  yet  that  the  evidence  entirely  failed  to  prove  that 
fact ; 

Secondly,  that  the  evidence  established  his  mental  capacity  at  the 
time  of  executing  the  Will  ;  and 

Thirdly,  thp^t  by  the  Hindoo  law  prevailing  in  Madras,  a  Hindoo  in 
possession,  without  issue  male,  kinsman,  or  coparcener,  had  power  to 
make  a  Will  disposing  of  ancestral  as  well  as  acquired  estate. 

After  an  appeal  had  been  asserted  from  a  decree  of  the  Sadder  Court 
at  Madras, the  Appellant  applied  to  that  Court,  under  Sec.  4  of  Reg.  VIII. 
of  1818,  and  the  Circular  Order  of  21st  f^epteralcr,  1826,  for  an  order 
calling  upon  the  Respondents,  who  had  been  in  possession  of  the  estates 
in  dispute  before  the  institution  of  the  suit,  to  give  security  as  pre- 
scribed by  the  Regulation.  TYiQ  S udder  Court  refused  the  application 
as  not  being  within  the  provisions  of  the  Regulation.  Upon  petition 
the  Judicial  Committee  declined  to  interfere,  as  there  was  no  allegation 
of  waste  by  the  Respondents  in  the  petition. 

QufEi :/.  Whether  there  is  any  jurisdiction  in  the  Judicial  Committee 
under  Sec.  4  oiMad.  Reg.  YIII.  of  1818,  to  call  for  security  from  the 
Respondent  when  put  in  possession. 
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life.     At  that  time  he  had   none   but  female  rehitives 
existing^  whom  he    supported    out    of  his  estate,  but  Nagalutch 
his  wife  was  then  pregnant.     On  the  28th  of  Aur/ust^ 
1844j   he  executed  the    following  Will :—"  Finding 
myself  in  a  failing  state  of  health,  my   infirmity  in- 
creasing, and   apprehending    that  this  may  endanger 
my  life,    and   being    also   without  male  issue,  having 
only  a  daughter,  a  wife,  a  maternal  aunt,  gi'andmother, 
and  paternal  aunts,  Ponnoo  and  Purvatee^  who  have 
been  under  my  protection  up  to  this  time,  I   appoint 
Kistnaijan  of    Saloovanpataijy  and  Samee   Jgan  of    Go- 
vindacooihjy  to  continue  as  heretofore  to  manage  the 
affairs    connected   with   my     estate     in   the    Talooks 
of    Comhaconum  and     Valangeman^   consisting  of  Mc- 
rasi  villages,   houses,  jewels,   ready   money,  utensils^ 
&c.,  and  to  collect  and  pay    all  debts    due  to  and 
by  me.     All  the  females    shall  take  what    may  be 
necessary     for   their     household    purposes,  and  live 
together.     The  charities   of  the  Chootry   Payoda   and 
other  places  shall  be  performed  as  usual,  and  accounts 
rendered  every  year  of  all  receipts  and  disbursements 
to  my   uncle    Cliinnapprnjan   of    Tei^oovavoor   and   to 
Gopoo    Nadaraja     Chetty  of  Comhaconumpettah.     Any 
expense,  even  to  the  extent  of  one  rupee  or  one  callum 
of  paddy y  can  only  be  defrayed  upon   their  authority, 
and  an  account  of  such  expenses  be  kept   under  their 
signature.     If  my  wife,  who  is  now  pregnant,   should 
give  birth,  to  a  boy,   the  provisions  herein  contained 
shall  be  conformed  to  until  that  boy  attains  his  proper 
age,  but  should  a  daughter  be  born,  such  daughter,  as 
well  as  the  other  daughter  now  living,  shall  be  given 
in  Cannecadanum  marriage  (a),  to  families  of  respecta- 


{(i)  AYitliout  any  consideration  being  received  from  the  bride- 
.jn^oom. 
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^  1856.        bility  and  well  circumstanced,  with  the  consent  of  the 
Nagalutcii-  parties  aforesaid.     After  deducting  the  expenses  of  the 
'''  ^    ^       charities  from   the   estate,  they   shall   support   them- 
Gopoo       selves  with  the  remainder  as  heretofore.     After    the 

CiiETTY.  lifetime  of  my  grandmother,  stepmother,  and  paternal 
aunts,  a  portion  of  the  estate  being  set  apart  for  the 
purposes  of  charity  to  be  conducted  as  heretofore,  the 
residue  shall  be  allotted  as  dowers  to  my  daughters. 
If  the  females  do  not  agree  among  themselves,  they 
shall  receive  what  will  suffice  for  their  expenses,  and 
live  apart  from  each  other.  They  are  also  to  receive 
the  ornaments  as  allotted  to  them,  respectively  in 
writing  by  my  father.  Thus  do  I  execute  my  Will." 
This  Will  was  witnessed  by  six  witnesses. 

As  the  above  Will  did  not  determine  the  propor- 
tions which  the  female  relatives   were  respectively  to 
enjoy  in  case  they  should  disagree  amongst  themselves, 
and  prefer  to  live  separate,  the  Testator,  on  the  3rd  of 
Septemher  following,  the  day  before  his  death,  executed 
a  Codicil  to  his  Yfill  as  follows  : — "  If  my  wife,   who 
is  now  pregnant,  give  birth  to  a  son.  l)oth  the  paternal 
aunts  shall  receive   the  income   (oi  the    lands   left   to 
them)  during  their   lifetime,    aud   after  their    decease 
their    lands    shall  go  to    that   s^n.     If  a    daughter  be 
born,  she  also  shall  have  2  ialics  of  land  set   apart  to 
her  out  of  the  lands   now    allotted  for   charitable  pur- 
poses, and  Es.  1,000  shall  belaid  out  for  her  wedding. 
CJminappayan  Teroovavoor  ar-i    Gopoo  Nadaraja  Chet- 
tij^  of  Feitah,  shall  as  Dharrrtikartas,  or  trustees,  con- 
tinue to  manage  all  the  aforeslid  affairs  in  accordance 
with  these  provisions,  the  vi^^hge  haryacars,  or  agents, 
and  the  females   obeying  their  instructions.     In  the 
event  of  a  son  not  being  bd:n,  all  the  lands  except  that 
set  apart  to  Ganapafi  J^^a??,  shall  after  the  Jifetime  re- 
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spectively  of  those  to  whom  they  are  now  bequeathed,        ^^^^^• 
be  appropriated  to  purposes  of  charity."     This  Codicil  Nagalutch- 
was  witnessed  by  several  witnesses.  ^^^^  ^j^imal 

Appacooty  Jyen  caused  information  to  be  given  to       Oopoo 
the  authorities  of  the  District,   that  he  had  executed     Chetty. 
these  instruments,  and  died  on  the  4th  of  September ^ 
the    day   after   the  date  of  the  Codicil,  leaving  the 
Appellant,  his  widow,  and  a  daughter,  four  years  old, 
him  surviving. 

The  Appellant  afterwards  gave  birth  to  a  daughter. 
The  Eespondents,  Gopoo  Nadaraja  Chetty  and  Chin- 
nappavien^  administered  the  estate  according  to  the 
terms  of  the  Will  and  Codicil,  and  after  some  adverse 
proceedings  by  the  Appellant,  who  asserted  a  right 
to  possession  on  the  ground  that  Appacooty  Jyen  had 
authorised  her  to  adopt  a  son  in  the  event  of  the 
child  she  was  pregnant  with  being  a  female,  they  were 
put  in  possession  of  the  deceased's  estate  ;  the  Appel- 
lant being  referred  by  the  Sub-Collector,  to  whom 
she  preferred  her  claim,  to  establish  her  right  by  a 
civil  suit. 

Accordingly,  on  the  28th  of  Deceinbe?'^  1847,  the 
Appellant  filed  her  plaint  in  the  Civil  Court  of  Com- 
haconum  against  Gopoo  Nadaraja  Chetty^  Chinnappa- 
vien^  Krishnien^  and  sixteen  other  Defendants,  in- 
cluding amongst  them  the  other  female  members  of 
the  deceased's  family.  By  the  plaint  she  asserted 
that  the  lands  and  other  property  in  dispute  were 
not  acquired  by  her  late  husband,  but  inherited 
by  him  from  the  ancestor's  of  the  family  into 
which  he  had  been  adopted ;  that  at  the  time  of 
his  death,  she  being  then  pregnant,  he  had  autho- 
rised her  to  adopt  a  son  in  the  event  of  her  giving 

birth    to   a  daughter,    and    that   she   and  her    two 
VOL,  yi.  js(  1 


?> 
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1S5G.        dauglitors    were   according   to   the   Hindoo   law   en- 

Nagalutch-  titled  to  her  husband's  estate,  and  that  in  the  event  of 

MEE  ^  MMAL  1^^^  adopting  a  son  the  title  woidd   pass  to  hira.     She- 

Gopoo       also  asserted  that  the  allesfed  Will  and  Codicil  were 

CHam .      forged  by  the  EespondentSy  subsequently  to  the  death 

of  A-pj)acoofij  Jijen  ;  and  alleged   that  Appcccoohj  Jyen 

was  in  a  state  of  insensibility  from  the  23rd  of  August 

to  the  4th  of  September^  1844,  the  day  ho  died. 

The  Eespondonts,  Gopoo  Nadaraja  Chetty  and 
Chinnappavien,  the  two  substantial  Defendants  in  the 
suit,  put  in  a  joint  answer,  and  therein  stated  the 
above  facts  as  to  the  execution  by  Appacooty  Jyen  of 
the  Will  and  CodiciL  They  further  stated  that  they 
liad  not  undertaken  the  trusteeship  either  to  usurp- 
the  family  estate  or  to  earn  their  livelihood  by  it,  but 
in  consideratian  of  the  friendsliip  which  had  existed 
for  generations  between  the  families  of  Appacooty 
Jyen  and  Gojjoo  Nadaraja  Chetty^  and  the  promise 
which  they  gave  him^  of  duly  enforcing  the  arrange- 
ments made  by  him-  before  his  death  :  and  they  denied 
that  the  deceased  had  authorised  the  Appellant  to 
adopt  a  son,,  as  it  was  inconsistent  with  the  Codicil, 
which  provided  that  the  whole  of  his  family  estate 
should  be  appropriated  to^  objects  of  charity  in  the 
event  of  the  Appellant,  who  was  then  pregnant,  not 
giving  birth  to  a  male  child.  The  answer  moreover 
alleged,  that  the  other  Defendants,  being  aware  of  the 
execution  of  the  Will  and  Codicil,,  as  well  as  of  the 
other  facts  of  the  case,  and  some  of  them  being 
attesting  witnesse;^  of  those  documents,  had  been 
included  as  Defendants  with  the-  view  of  preventing 
them  from  giving  evidence. 

The  other  Defendants,   by  their  answer,  supported 
the  allegations  in  the  answer  of  the  above-named  first 
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hvo  Defendauts,  and  insisted  that  Appacooty  Jyen  was        i^-^^- 
in  possession  of  his  faculties  until  three  hours  before  NeVG,\T.rTCH» 
his  death,  and  that  he  never  authorised .  the  Api)ellant  -"^^^^  Ummai, 
to  adopt  a  sou.  Gopoo 

The  Appellant,  in  reply,  reiterated  the  allegations  Chetty. 
in  the  plaint,  and  submitted  that  the  estate  of  Appa- 
cootij  Jyen  being  ancestral,  and  not  self  acquired, 
ought,  according  to  the  Hindoo  law,  to  descend 
after  his  death  to  his  heirs,  and  that  he  was  utterly 
incompetent  to  dispose  of  it  according  to  his  discre- 
tion, as  the  Appellant  and  her  daughter  were  his 
heiresses  at  the  time  of  his  -death.,  and  the  Appellant-, 
who  was  pregnant,  might  have  been  delivered  of  a 
boy,  that  such  boy  would  have  become  heir  to  the 
deceased,  or  the  Appellant  might  have  adopted.a  son 
and  constituted  him  heir.  She  also  alleged  that 
the  Defendants,  Gopoo  Nadaraja  Chetty  and  Chinnap- 
pavien  had  admitted,  in  a  petition  presented  by  them  to 
the  Sub-Collector^  the  fact  that  her  husband  had  autho- 
rised her  to  adopt  a  son.,  and  had  requested  tlie  Sub- 
Collector  to  induce  her  to  make  the  adoption.  She 
also  objected  that  the  Will  and  Codicil  were  not  written 
on  stamped  paper,  and  were  not  genuine  instruments. 

The  Defendants,  Gopmo  Nadaraja  Chetty  and  Chhi" 
tiappavien  rejoined  at  considerable  length,  going 
through  and  controverting  the  assertions  of  the  Ap- 
pellant. With  respect  to  her  allegation  that  Appa- 
cooty Jyen  could  not  have  executed  the  Will  and  Co- 
dicil, or  made  over  the  estate  to  them,  inasmuch  as 
he  had  continued  in  a  state  of  insensibility  for  twelve 
days  preceding  his  death,  they  said  the  falsity  of 
this  allegation  needed  no  other  proof  than  the  Appel- 
lant's own  statement  in  a  petition  made  by  her  to  the 
Sub-Collector  for  possession  of  her  husband's  estate. 
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namely,  that  her  husband  delivered  over  the  estate  to 
Nagaltjtch-  the  first  Defendant,  on  his  promising  to  manage  it 
faithfully.  They  also  contended  that  the  Yf ill  and 
Codicil  were  in  perfect  accordance  with  the  Hindoo 
law  and  the  usage  of  the  country,  and  denied  the 
statement  in  her  reply  regarding  a  petition  to  the 
Sub-Collector,  in  which  her  authority  to  adopt  a  son 
was  admitted. 

The  different  parties  entered  into  evidence.  The  evi- 
dence was  conflicting.  On  the  part  of  the  Appellant, 
twenty-eight  witnesses  were  examined,  but  only  three 
of  them  spoke  to  the  fact  of  Appacooti/  J  yen  having 
authorised  the  alleged  adoption.  The  account  they 
gave  was,  that  while  Appacooty  Jyen  was  lying  on 
his  death-bed,  he  said  to  the  Appellant,  in  the  pre- 
sence of  twenty  or  thirty  persons  assembled  together, 
^'  Why  do  you  grieve,  you  are  now  pregnant,  and 
will  give  birth  to  a  boy  ;  if  not  you  can  adopt  a 
son."  Of  these  three  witnesses,  one  was  a  common 
labourer,  and  he  deposed  that  the  occurrence  took 
place  ''  about  nine  o'clock  in  the  morning."  The 
next,  who  called  himself  a  merchant,  declared  that 
when  Appacooty  Jyen  spoke  the  above-mentioned 
Avords,  giving  authority  to  adopt,  ^'  it  was  between 
eight  and  nine  o'clock  at  night."  The  third  witness, 
deposed  that  the  occurrence  happened,  '^  about  two  or 
two  and  a  half  hours  after  sunset."  To  prove  the 
alleged  forgery  of  the  "Will  and  Codicil,  two  witnesses 
were  examined  by  the  Appellant,  who  deposed  to  their 
having  been  separately  asked  three  or  four  monlhs 
after  the  death  of  Appacooty  Jyen  by  Chinnappavien^ 
in  the  presence  of  Gopoo  Nadaraja  Chetty  and  several 
other  persons,  to  attest  what  purported  to  be  a  Will  and 
Codicil  of  the  deceased,   which  thev  refused  to   do. 
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The  evidence  of  the  other  witnesses  was  immaterial.        ^s^^- 

The    Appellant    also   put   in   evidence   the  following  NjiaALUTcn- 

letter,    marked  A,    from    Gopoo   Nadaraja    Chetbj   to  "    ^  ^^ " " 

Krishnien,    one   of  the   Kesnondents :     ''I   have   sent    J^ovoo 

'  ,  ^  .  Nadaraja 

Nagalutchmee  Umnial  m  my  palankeen  ;  on  her  arrival     CaEiry. 

you  must  take  care  that  all  the  females,  Ponnammal, 
A7nhala7n7nal^  and  others,  should  be  on  as  friendly 
terms  with  her  as  formerly,  but  not  as  they  were 
when  at  this  |)lace.  Let  nothing  pass  there  re- 
garding the  matter  of  adoption.  I  shall  call  four 
days  hence,  when  we  can  speak  about  all  affairs. 
Until  then  you  must  take  greit  care  that  no  dispute 
occurs,  and  such  steps  should  bo  taken  as  may  induce 
Nagalutchmee  JJmmal^  of  her  own  accord,  to  make  an 
adoption.  After  my  arrival  we  can  discuss  the  above- 
mentioned  matters."  Also  a  petition,  marked  K, 
addressed  by  the  two  Defendants,  Gopoo  Nadaraja 
Chetti/  and  Chinnappavien^  in  Marcli^  1845,  to  the 
Sub-Collector,  in  which,  after  mentioning  the  fact  of 
the  Will  and  Codicil  having  been  executed,  they  said 
that  Appacooty  J  yen  left  verbal  instructions  before  he 
died,  that  if  his  wife  were  delivered  of  a  daughter 
they  should  cause  a  boy  to  be  adopted,  and  deliver 
over  to  him  the  property  on  his  coming  of  age  ;  and 
they  requested  the  Sub-Collector  to  make  an  order 
directing  the  Appellant  and  others  to  abide  by  the 
provisions  of  the  Will  and  Codicil,  and  to  adopt  a 
son  in  accordance  with  the  instructions  left  by  Appa- 
cooty Jycii.  Also  a  petition,  marked  J,  of  the  great- 
grandmother  of  Appacooty  Jijen  to  the  Sub-C^oUector, 
in  which  she  mentioned  that  he  left  verbal  instruc- 
tions with  his  wife  *for  the  adoption  of  a  son  in  the 
event  of  his  wife  not  giving  birth  to  a  boy. 

The  Eespondcnt,  Gopoo  Nadaraja  Chetfy^   was  per- 
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IS5G,  soimlly  examined  by  the  Court,  and  was  asked  to 
NAGALrTCH-  explain  the  alhision  to  adoption  contained  in  the  above 
y/  ^  ^  letter  and  petition.  He  said  that  shortly  after  the 
Gopoo  Appellant's  confinement,  Appacootij  Jyeu'^s  mother  and 
Chetty.  great-grandmother  requested  him  and  CUinnappavien 
to  get  a  boy  adopted  to  the  Appellant ;  they  answered 
that  as  no  mention  had  been  made  of  adoption  by 
Appacootij  Jyen^  they  should  not  permit  the  adoption  ; 
but  the  females,  if  they  wished  it,  might  make  it 
themselves.  Upon  this  the  females  told  them  that 
Appacooty  Jycn  had  authorised  them  to  adopt  a 
boy  in  the  event  of  his  wife  not  giving  birth  to 
a  son,  and  that  he  and  Chinnapprwiea  replied  that 
if  such  Avas  the  case  they  might  adopt  a  boy. 
The  Appellant,  however,  subsequently  refused  to 
make  the  adoption,  and  the  mother  and  great-gr-and- 
mother  of  AppacoGly  Jyen  suggested  that  as  disputes 
existed  amongst  the  females,  if  they  mentioned  that 
Appacooty  Jyen  had  permitted  an  adoption,  an  order 
would  be  passed  for  making  one,  which  would  put 
a  stop  to  the  quarrel,  and  they,  therefore,  made  the 
statement  about  the  adoption.  Another  of  the  De- 
fendants was  also  examined  on  the  same  subject,  and 
gave  a  similar  explanation. 

The  Respondents'  witnesses  proved  that  Appacooty 
Jyen^  while  in  full  possession  of  his  faculties,  exe- 
cuted the  Will,  and  two  or  three  days  afterwards 
the  Codicil  in  question,  and  that  not  a  word  was  said 
about  adoption.  It  was  also  proved  that  he  continued 
sensible  until  a  few  hours  before  his  death.  The 
Eespondents  also  put  in  evidence  a  petition  presented 
by  the  Appellant  to  the  Sub-Collector  in  February^ 
1845,  in  which  she  had  stated  as  follows :—'' Being 
destitute  of   brothers    or   other   kinsmen,    Appacooty 
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Jyen  entrusted   the   whole   of  liis  property,  including        iS-^e. 
ready    cash,  ornaments,   and    bonds,  to    one    Nadala  Nagalutch- 
Betty,   son    of    Gopee    Selty,  of  Comhaconum    PettaJi,  ^'"-^  ^^^^^^^ 
who  from  the  days  of  his  (petitioner's  husband's)  an-       Goroo 
cestors  had  maintained  a  trustworthy  and   respectable     Chetty. 
character,   and  he  enjoined   him   and   the  agent  and 
ciirnum  of  his  villages  not  to  deceive  the  Petitioner  in 
consequence  of  her  sex,  but  faithfully  to  manage   the 
entire  estates,  and  restore  the  same    to  her  on  her 
demand,  according  to  the  accounts." 

Before  frnally  deciding  the  suit,  the  Civil  Judge  di- 
rected the  following  case  and  questions  to  be  put  to  the 
Pundits  of  the  Sudder  Deiuanny  Adawlut  Sit  Madras  : — 
''  A  Brahmin  dying  without  male  issue^  left  a  Will, 
in  which  he  bequeathed  to  his  wife  five  valies  oinunjak 
land,  with  the  poonjah  belonging  to  it,  and  all  the 
jewels  she  Avas  in  the  habit  of  wearing  ;  to  his  daughter 
two  valies,  together  with  her  jewels  and  Es.  1,000  for 
the  expenses  of  her  marriage ;  fifteen  valies  of  nunjah, 
&c.  to  four  others  of  his  female  relations ;  and  to  all 
of  them  a  place  of  residence  and  such  household 
utensils  as  they  might  require.  There  were  also 
some  other  small  bequests ;  and  he  then  left  the  rest 
of  his  property,  partly  derived  from  inheritance  and 
partly  from  purchase,  to  various  religious  'and  chari- 
table institutions,  appointing  two  of  his  friends  execu- 
tors of  his  Will  and  managers  of  the  charities.  He 
likewise  provided  that  if  his  v/ife,  then  pregnant, 
were  delivered  of  a  son^  the  estate  should  in  due 
time  revert  to  him ;  but  if  a  daughter  were  bornj 
the  same  provision  was  to  be  made  for  her  as  for  his 
other  daughter,  the  residue  going  to  the  above-men- 
tioned charities.  The  widow  of  the  deceased  Avas- 
delivered  of  a  girl^  and  now   contests  the    validity  of 
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1856.        the  Will,  claiming  a  right  to  succeed  to  tiie  whole,  of 
Nagalutck-  her  husband's  estate. 

Gopoo  <'  2nd.  Supposing;  the  deceased  ^ave  his  wife  verbal 

Chetxy.  instructions  to  adopt  a  son  m  the  event  of  ner  bearing 
a  daughter,  Vv^ould  her  compliance  with  these  instruc- 
tions operate  to  invalidate  the  Yv^illj  in  which  no  men- 
tion is  made  of  adoption?" 

To  these  questions  the  Pundits  answered :  ^'  The 
Will  referred  to  in  the  question  is  valid,  under  the 
Hindoo  law,  the  Testator  having  thereby  bequeathed  a 
portion  of  his  estate  for  the  maintenance  of  his  wife 
and  other  members  of  his  family,  whom  he  was  bound 
to  protect,  and  directed  the  remainder  to  be  appro- 
priated to  charitable  purposes  in  the  event  of  his 
wife,  who  was  then  pregnant,  not  being  delivered  of  a 
son.  If  the  Testator  had  really  given  his  wife  verbal 
instructions  to  adopt  a  son  in  the  event  of  her  not 
bearing  male  issue,  her  compliance  with  those  instruc- 
tions would  of  course  invalidate  the  AYill  according  to 
the  Hindoo  law,  it  being  incompetent  for  the  Testator, 
who  authorised  the  adoption  of  a  son,  to  alienate  the 
whole  of  his  .estate,  and  thereby  injure  the  means  of 
the  maintenance  of  his  would-be  heir." 

On  the  20th  of  Januanj^  1849,  the  Judge  of  the 
Civil  Court  of  Comhaconum  made  his  decree  in  the 
cause.  After  stating  the  pleadings  and  evidence, 
he  proceeded  thus  : — ^'  I  have  no  doubt  that  the  Will, 
and  Codicil  to  it,  were  executed  by  the  deceased, 
and  that  he  was  in  the  full  possession  of  his  senses 
at  the  time.  The^je  documents  are  attested  by  se- 
veral persons  of  respectability,  and  their  evidence  to 
the  point  is  clear,  and  for  the  most  part  unexcep- 
tionable.    The  first  Defendant  also,  who,  as  an  old 


ON    APPEAL    FROM    THE    EAST    INDIES.  321 

friend  of  the  family,   is  appointed  one  of  the  execu-        i^^^- 

tors,  is  himself  possessed  of   large  property,    and  was  Nagalutch- 

selected  by  the  late  Judge  to   serve   as  an  assessor  in  ^   '  ^ ' 

criminal    trials,    which   circumstances  dispose   me  to       Gopoo 

«  .  Ti     1  •      c        •  !Nadaraja 

regard  him  as  an  unlikely  person  to  engage  m  forging      Chetty. 

a  testament,  by  which  he  personally  gains  nothing 
but  the  management  of  the  charities.  On  the  other 
hand,  the  testimony  brought  forward  by  the  Plaintiff 
to  prove  that  her  husband  was  senseless  and  speech- 
less from  the  10th  to  the  22  nd  is  inconclusive,  the 
15th,  16th,  and  17th  witnesses  having  only  seen  him 
the  day  before  his  demise,  and  the  18th,  two  or 
three  months  before  ;  moreover,  if  he  were  really 
delirious  from  the  10th,  it  is  impossible  to  suppose 
that  they  would  have  delayed  removing  him  to  his 
house  at  Comhaconum^  where  the  best  medical  advice 
was  to  be  had,  until  the  20th.  The  evidence  of  the 
24tli  and  25th  witnesses,  to  prove  the  forgery,  is,  in 
my  opinion,  entitled  to  no  credit,  their  statements 
being  of  the  most  improbable  nature." — [After  setting 
out  the  case  and  answers  of  the  Pundits,  the  learned 
Judge  proceeded] — ^'  The  Pundits  have  decided  the 
first  question  in  the  affirmative  ;  and  with  regard  to 
the  second,  they  observed,  that  if  the  Testator  had 
given  instructions  to  his  wife  to  adopt  a  son,  her 
compliance  with  those  instructions  would  invalidate 
the  Will.  This,  therefore  is  the  next  question  to  be 
considered  : — The  19th,  20th,  and  21st  witnesses 
speak  to  the  fact  of  the  Plaintiff's  husband  having 
given  her  permission  to  adopt  a  son,  but  they  are  of 
inferior  condition  in  life,  and  the  reasons  they  assign 
for  visiting  the  deceased  at  that  juncture  are  very 
unsatisfactory.  The  deceased  was  a  person  of  consi- 
derable estate  ;  and  it  may  reasonably  be  inferred  that 
if  he  had  been  really  desirous  that  his  widow  should 
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1856.        adopt  a  son,    he  ^Yould  have  taken  care  to    convey 

Nagalutch-  the  injunction  to  her  in  the  presence   of  respectable 

^^^  ^^^^^^^  persons,    and  provide    that  the    boy  to    be  affiliated 

Gopoo       should  be  selected  from    anions  his    own    kindred ; 

Chetty.      and  as  a  proviso  is  made  m  the  ^  ill  that   his  estate 

is  to   go  to  his  posthumous   son,    if    one  were  born, 

it    is  to  be  supposed  that    a   similar   proviso  would 

have  been   made  in  favour  of  an  adopted  son  if  he 

had  given  instructions  on  that  point. 

"  In  further  proof  of  her  husband's  order  to  adopt 
a  son,  the  Plaintiff  has  filed  three  documents,  marked 
A.  J.  K.,  and  these  are  certainly  strong  arguments  in 
her  favour.  The  first  is  a  letter  wi'itten  by  the  first 
Defendant  to  his  agent,  the  third,  about  four  or  five 
months  after  the  demisewof  Appacootij  Ji/en,  in  which 
he  desires  him  to  treat  the  Plaintiff  with  the 
customary  respect,  and  not  to  say  anything  to  her 
about  the  adoption  for  the  present.  J.  is  a  copy  of  a 
petition  forwarded  to  the  Sub-Collector  by  the  grand- 
mother and  stepmother  of  the  deceased,  in  which 
they  allude  to  his  having  ordered  his  wife  to  adopt  a 
son.  K.  is  a  copy  of  a  petition  addressed  to  the  Sub- 
Collector  by  the  first  and  second  Defendants,  in 
which  a  similar  allusion  is  made  to  the  order  of  the 
deceased  for  adoption.  Here  are  distinct  admissions 
on  the  part  of  the  Defendants  that  the  deceased  en- 
joined his  wife  to  adopt  a  son  ;  but  notwithstanding 
this,  I  am  disposed  to  think  that  no  such  injunction 
was  really  given,  and  that  the  circumstances  under 
which  these  admissions  were  made,  are  sufficiently 
explained  in  the  deposition  taken  from  the  first  De- 
fendant. From  this  it  would  appear,  that  after  the 
Plaintiff'  had  given  birth  to  a  daughter,  the  female 
relations  of  the  deceased,  desirous  of  seeing  a  repre- 
sentative of  the  family,  intimated  to  the  executors  the 
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propriety  of  the  Plaintiff  adopting  a  son  ;   tliey,  how-        ^^^^^• 
ever,  declined  to  interfere  in  the   matter,  as  no  men-  Nagalutch- 
tion  was  made  of  adoption  in  the  Will,   and  deceased  ^/ 

had  said  nothing  to  them  on  the  subiect ;  but  added,       Grovoo 
that  if  they  could  settle  it  among  themselves,  no  ob-     Chetty, 
stacle  would  be  offered  on  their  part   a,s  executors. 
Preparations  were  accordingly  made  for  the  affiliation, 
and  the  ceremony  would  have  taken  place  but  for  the 
interference  of  the  Plaintiff's  mother  and  uncle,  who 
persuaded  her,  that  if  she  adopted  a  boy,  selected  by 
the  relations  of  the  deceased,  she  would  have  no  con- 
trol over  the  property,  and  so  the  affair  was  broken 
off.     The    object  of  the   subsequent  petition  to  the 
Sub-Collector  was  to  forward  the  adoption,  under  the 
impression  that  it  was  the  only  means  to  put  a  stop 
to  the  quarrels  that  had  now  sprung  up  between  the 
women. 

*'  The  explanation  is,  of  course,  open  to  objection, 
but  I  am  inclined  to  regard  it  as  a  probable  solution 
of  the  circumstances  under  which  these  exhibits  were 
written,  and  in  the  absence  of  any  other  evidence  that 
can  be  relied  on,  I  cannot  admit  them  as  sufficient 
proof  that  the  deceased  left  behind  him  any  injunc- 
tions to  adopt  a  son ;  and  I  am  of  opinion  that  his 
last  wishes  and  intentions  are  contained  in  the  Will 
and  Codicil  to  it,  and  I,  therefore,  dismiss  the  Plain- 
tiff's claim  with  costs." 

The  Appellant  appealed  from  this  decree  to  the 
Sudcler  Dewanny  Adaiolut^  and  in  her  petition  of  ap- 
peal she  for  the  first  time  urged  as  an  objection  that 
the  Will  and  Codicil  were  altogether  void,  under 
Eeguiation  Y.  of  1829  {a), 

{a)    Mad.    Reg.    Y.    of   1829    enacts,    that    '<WiUs  left  by 


32*  CASES    IN    THE    PRIYY    COTJNCTL 

1856.  The  Eespondents  in  their  answer  objected  that  until 

N^GALUTCH-   the  Appellant   had   made   an  adoption   she  was  not 
MEE  Ummal  eompetent   to  maintain  the  suit,  but  the   Court  over- 
Gopoo        ruled  that  objection  and  heard  the  appeal. 
Chetty.  The  Sudder  Court  pronounced  its  decree  on    the 

27th  of  November^  1851.  In  delivering  judgment, 
the  Court  said  : — '^  With  regard  to  the  first  point 
urged  by  the  Appellant,  that  the  Will  and  Codicil  are 
forged  documents,  the  Court  would  observe  that  the 
evidence  to  their  execution  is  clear  and  satisfactory. 
It  is  true,  as  pleaded  by  the  Appellant,  that  all  the 
attesting  witnesses  were  not  cited  and  examined,  but 
two  to  the  first,  and  five  to  the  second  instrument,  and 
the  writer  of  both  were  so,  and  their  testimony  has, 
in  the  opinion  of  the  Court,  fully  and  incontrovertibly 
established  their  genuineness  and  authenticity.  It 
must  also  be  admitted  that  these  documents  were 
neither  engrossed  upon  stamped  paper,  nor  afterwards 
registered ;  but  the  Court  attach  no  great  importance 
to  these  facts,  as  the  circumstances  under  which  they 
were  executed,  and  the  distress  of  the  family  and 
friends  of  the  Testator  at  the  time,  are  sufficient  to 
account  for  the  first  omission,  and  the  unpopularity 
of  registration  and  the  unwillingness  of  the  natives  to 
resort  to  the  measure  were  most  probably  the  reason 
of  the  second. 

'^  The  argument  of  the  Appellant  that  a  Brahmin 
would  hardly  constitute  Soodras  to  be  the  trustees  of 
his  property  and  charities,  is  done  away  with  by  the 

Hindoos  within  the  territories  subject  to  the  Grovernment,  shall 
have  no  legal  force  whatever,  except  so  far  as  their  contests  maybe 
in  conformity  with  the  provisions  of  the  Hindoo  law,  according  to 
the  authorities  prevalent  in  the  respective  Provinces,  undei;  the 
Presidency. 
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admission   of   the  Appellant  herself,  in  her  address  to        i^-^^- 
the  Sub-Collector,  under  date  the  17th  of  Fehruary^  Nagalutch- 
1845,  in  which  she  allows  that  the  first  Respondents'  ^^^^  ^  mmai. 

family  had  been  entrusted   by   her  deceased  husband       Go^oo 

'^  .  -^  Natmraja 

with  the  control  of  his  property.  Chetty. 

''  With  respect  to  the  second  objection,  that  the 
Will  and  Codicil,  even  if  proved  to  have  been  duly 
executed,  are  void,  because  authority  to  adopt  a  son 
was  given,  the  Court  would  remark  that  no  proof 
entitled  to  the  least  credit  has  been  produced  to  this 
point.  The  witnesses  that  speak  to  tlie  circumstance, 
irrespective  of  other  objections  to  their  evidence, 
are  not  in  that  position  of  life  which  entitles  them 
to  be  selected  by  a  wealtliy  and  influential  Brahmin 
on  his  bed  of  sickness,  surrounded  as  he  was  by  his 
own  immediate  friends  and  relatives,  as  the  deposita- 
ries of  his  wishes,  regarding  an  heir  to  his  large 
estates.  It  is  almost  impossible  to  imagine  that  the 
deceased,  who  entered  into  so  many  details  in  his  Will 
and  Codicil  for  the  respectable  maintenance  of  all  the 
females  of  his  family,  and  the  right  disposal  of  the 
residue  of  his  property  after  his  death,  would  have 
neglected  to  have  taken  simiilar  precautions  for  the 
adoption  of  a  son  in  the  event  of  his  posthumous 
child  proving  a  female  ;  but  this  the  Appellant  wishes 
the  Court  to  believe  he  did. 

The  documents  A.  J.  and  K.  are  certainly  strong  in 
favour  of  the  Appellant^s  plea ;  but  the  Court  do  not 
attach  that  weight  to  the  admissions  they  contain  re- 
garding the  adoption  to  the  extent  of  setting  aside  the 
strong  evidence  to  the  contrary.  The  first  inciden- 
tally alludes  to  an  adoption,  and  suggests  that  the 
Appellant  should  voluntarily  mention  it  herself ;  and 
the  second  is  written  by  the  great-grandmother  and 
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1856.  aunt  of  the  deceased,  both  advocating  the  Appellant's 

Nagalutch-  cause,  in  which  also  the  permission  to  adopt  a  son  is 

MEE  ^  MMAL  gp^j^^j-^  ^f^     ISTcither  of  these  allusions  can  very  much 

Gopoo  aid  the   Appellant's  case.      The  third,  however,  is  a 

NaDARAJA  .        ^  ir>-n.  i-i 

Chetty.  letter  written  by  the  first  Eespondent  himself  to  the 
Sub- Collector,  in  which  he  distinctly  admits  that  the 
deceased  Appacooti/  ordered  the  Appellant  to  adopt  a 
son  in  the  event  of  a  child,  of  which  she  was  then 
pregnant,  being  a  daughter.  This  is  an  admission 
which  the  first  Eespondent  has  been  at  much  pains  to 
explain  away ;  but  the  Court  thinks  that  he  has  done 
this  in  his  deposition  given  before  the  Civil  Judge,  and 
to  which  that  Judge  particularly  refers  in  his  decision. 

''  The  third  objection  taken  by  the  Appellant  is, 
that  the  Will  is  illegal,  because  the  widow  is  the  party 
to  whom  the  law  gives  the  estate. 

'^  The  Court  have  referred  to  all  the  authorities 
quoted  by  the  Appellant  in  support  of  this  position^ 
and  find  that  although  the  opinions  regarding  Wills  of 
Hindoos  generally  are  conflicting,  yet  that  the  majo- 
rity of  them  are  against  the  argument  of  the  Appel- 
lant. It  is  unnecessary  to  cite  all  the  opinions  given  on 
the  subject,  and  the  Court  will  content  itself  by  refer- 
ring to  the  case  of  Bmntoonoo  Mullick  v.  Rungopaul 
MullicJc  (1  Morley's  Dig.,  p.  39,  No.  3),  in  which  it 
was  held  that  a  Hindoo  might  and  could  dispose  by  Will 
of  all  his  property,  moveable  and  immoveable,  and  as 
well  ancestral  as  otherwise,  and  this  decision  was 
affirmed  on  appeal  by  the  Privy  CounciL 

'^  Questions,  however,  regarding  the  legality  of  the 
Will  now  under  discussion,  were  referred  to  the  law 
officers  of  the  Court,  to  whom  the  Legislature  have 
assigned  the  duty  of  declaring  the  law  on  such  mat- 
ters, and  they  distinctly  stated  their  opinion  that  it  is 
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a  valid  and  good  instrument.     The  arguments,  there-        1856. 
fore,    of    the    Appellant    that    it    is  not  recognizable  NagTlutch- 
undor  the   provisions  of   Eegulation  Y.  of   1829,  can-  ^^^  Ummal 
not  bo   sustained."     The  Court,  for  the  above  reasons,       Gopoo 
affirmed  the  decree  of  the  Civil  Court,  and  dismissed    ^Chetty! 
the  appeal  with  costs. 

The  Appellant  afterwards  presented  petitions  for 
review  of  judgment,  and  also  for  security  from  the 
Eespondents  for  the  mesne  profits  pending  the  suit, 
which  the  Siidder  Court  refused  to  entertain. 

From  the  decree  of  the  27th  of  November^  1851, 
the  Appellant  appealed  to  Her  Majesty  in  Council. 

After  the  arrival  of  the  transcript  in  England^  the  sothNov., 
Appellant  presented  a  petition  under  the  provisions  of  i^^^^-* 
Madras  Eeg.  YIII.  of  1818,  sec.  4,  for  an  Order  call- 
ing upon  the  Eespondents  to  give  security  for  the 
mesne  profits,  or,  in  the  event  of  the  Eespondents  not 
giving  security,  that  the  Appellant  might  be  put  in 
possession  upon  giving  security,  or  in  the  alternative 
that  the  property  might  be  attached  pending  the  ap- 
peal. The  petition,  after  stating  that  the  Appellant 
had  applied  to  the  Siidder  Detoanni/  Court,  that 
pending  the  appeal,  the  Eespondents  might  be  re- 
quired to  give  security,  as  prescribed  by  the  4th  sec- 
tion of  Mad.  Eeg.  YIII.  of  1818,  and  setting  forth 
the  Circular  Order  of  1826,  which  the  Court  refused, 
as  they  were  of  opinion  that  the  provisions  of  that  Ee- 
gulation did  not  apply  to  the  case  ;  alleged  that  as 
considerable  time  must  necessarily  elapse  before  judg- 

*  Present  :  Members  of  tlie   Judicial    Committee^ — ^The   Right 
Hon.  Dr.  Lushington,  the  Kight  Hon.  T.  Pemberton  Leigh,  the 
Bight  Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sis' 
Edward  Byan,  and  the  Eight  Hon.  the  Lord  Justice  Turner. 
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1856.  tnent  could  be  obtained  upon  the  pending  appeal,  the 
NAGAiyuTCH-  Appellant  had  reason  to  fear,  that  unless  security 
MEE  Ummal  -^y^g  directed  to  be  given  by  the  Eespondents,  the 
Goroo  Appellant  would  be  unable  to  reap  the  benefit  of 
Ciietty!^  Her  Majesty's  decision,  if  in  her  favour,  the  Eespon- 
dents having  already,  as  the  Appellant  was  informed 
and  believed,  mortgaged  part  of  the  estate,  though  they 
were  still  in  possession  of  the  greater  portion  of  the 
same  :  and  the  Appellant  prayed  that  the  Eespondents 
might  be  ordered,  within  six  weeks  from  the  service  of 
an  order  to  that  effect  upon  such  of  the  Eespondents 
as  should  be  in  possession  of  the  property  in  dispute, 
to  give  full  and  sufficient  security,  in  accordance  with 
the  above  Eegulation  and  Circular  Order  ;  and  that 
the  calculation  upon  such  Order  might  be  made  from 
the  date  of  the  property  coming  into  possession  of 
the  Eespondents,  and  that  the  Appellant  might  have 
leave  to  come  in  at  the  beginning  of  each  succeeding 
year  and  demand  additional  security  for  the  net  pro- 
ceeds of  the  past  year,  or,  in  the  event  of  the  Eespon- 
dents not  giving  the  required  security  within  the 
period  prescribed,  that  the  property  might  be  given 
over  to  the  Appellant,  pending  the  appeal,  upon  her 
giving  such  security,  or,  in  def»ault  of  the  Appellant 
giving  security  within  the  like  period  of  six  weeks 
from  the  date  of  the  expiration  of  the  period  to  be 
assigned  to  the  Eespondents  for  giving  their  security, 
then  that  the  estates  might  be  attached,  pending 
the  appeal. 

Mr.    E.   J.    Lloijd^    Q.C.,    and   Mr.    Coryton^   in 
support  of  the  petition. 

The  present  application,  though  novel  in  its  nature, 
is  founded  upon  the  case  of  Rajah  Vassareddy  Lutch' 
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meputty  Naidoo  (a)^  where  the   mischief   now    sought        1856. 
to  be  averted    occurred,    the    property,  pendente    lite^   NagIlutch- 
being  sold  and  the  mesne  profits  lost.     The  refusal  of  ^^ee  Ummal 

...  V. 

the  8 udder  Court  to  exercise  the    discretion  conferred        Gopoo 

on  the  Court  by  Ma.d.  Eeg.  YIII.   of  1818,   sec.  4,     ^q^^^^^^ 

will  operate  most  prejudicially  to  the  Appellant  in  the 

event  of  the  decree  being  reversed,  as  no  security  for 

the  mesne  profits  have  been  given. — [The  Lord  Justice 

Knight  Bruce  :  Does  that  Kegulation  apply    in  this 

case  ?     The  Eespondents   were   put  in  possession  by 

the  Collector,  not  by  the    Court.]— We    submit   that 

the  Judicial    Committee,    under   this   Eegulation,  in 

its  ministerial,   if  not  in    its  judicial  character,  has 

power  to  make  the  order  sought  foi\ 

The  Lord  justice  Knight  Bruce  : 

Thd  Eegulation  under  which  this  application  is; 
founded  does  not,  in  their  Lordships'  opinion,  apply 
to  the  present  case,  and,  therefore,  it  will  not  be 
necessary  to  decide  whether  they  have  such  a  dis- 
cretion as  the  Appellant  concludes  we  possess,  of 
directing  securities  to  be  furnished  by  the  Eespon- 
dents. There  is,  in  fact,  no  allegation  in  the  petition 
that  the  Eespondents  have  committed  or  are  commit- 
ting waste,  only  a  rumour  of  a  mortgage  of  part  of 
the  estate.  The  case  of  Uajah  Vassareddy  LutcJi* 
meputty  Naidoo  has  nothing  to  do  with  such  an  appli- 
cation as  this,  as  their  Lordships  in  that  case  only 
ordered  their  decree  to  be  eifectually  carried  into 
effect  by  the  Court  in  India. 

The  appeal  now  came  on  for  hearing. 

{a)  5  Moore's  Ind.  App.   CaseS;    300. 
VOL.  VI.  P  1 
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^^  Sir  Frederic   Thcalger,  Q.  C,  Mr.  E.  J.    Lloyd, 

Nagalutcii-  Q.  C,  and  Mr.  Coryton^  for  the  Appellant. 

MEE   UmMAL 

Goroo  Two  questions  are  involved  in  this  case  ;  first^  wlie- 

"^HETTY^^  ther  Apjmcooty  Jyen  gave  the  Appellant  authority  to 
adopt  a  son  in  the  event  which  happened  ;  and,  se- 
condly, whether  the  Will  and  Codicil  set  up  by  the 
Eespondents  are  valid  and  legal  instruments. 

First.  The  presumption  is  &trongly  in  favour  of  the 
supposition  that  Apfacooiy  JyeUy  being  without  a  son,. 
authorized  the  Appellant,  his  widow,,  to  adopt  one 
from  their  family  in  the  event  of  the  child  of  which 
she  was  then  pregnant  being  a  female,  his  spiritual 
welfare  depending  upon  his  being  represented  by  a 
son,  Huradhun  Mookiirjia  v.  Muthoranath  MooJcur- 
jia  (a).  This  necessity  is^  strongly  shown  by  writers- 
of  the  highest  authority  in  India^  1  Strange'^ s  ''  Hindu 
Law,"  pp.  7,  73,  76  (2nd  Edit.),  1  W.  H.  Mac- 
naghten^s  ''  Hindu  Law,''  p.  03,  Inst,  of  Memij 
ch.  IX.,  pi.  107,  Daya  Bhaga,  ch.  XI.,  s.  1,  pL  31, 
F.  Macnagliten^s  "  Cons,  on  Hindoo  Law,"  p.  176, 
3  Colebroohe' s  "  Dig.  of  Hindu  Law,"  pp.  2^,  5, 
Crastnarao  Wassadcwji  v.  Bagimath  Harichandarji  {h). 
The  verbal  authorization  of  the  Appellant  by  her 
husband,  which  is  sufficient,  1  Strange'' §  "  Hindu 
Law,"  p.  93,  to  adopt  a  son,  is  proved  by  the  evi- 
dence of  three  witnesses,  and  the  admission  of  that 
fact  by  the  Eespondents  themselves  in  the  exhibits 
filed.  They  even  admit  that  they  urged  the  Ap- 
pellant  to  exercise  the  power  so  conferred  on  her. 
Upon  the  adoption  taking  place,  the  child  becomes 
heir  of  the  deceased,  and  the  widow's    title  to  her 

{a)  4  Moore's  Incl.  Ap^).  Cases,  414. 
[h)  Perry's-  "  Oriental  Cases,"  150. 
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liusband's  estate  merges  into  that  of  guardian  of    the        i'^^^- 

child,  2  Strange's  '^  Hindu  Law."  p.    127,  Dhurm  Das  Nagalutch^ 

Pandey  v.  Mussumat  Shama  Soondri  Dihiali  {a).     As  ^, '  ^ 

power  had  been  eriven  to  the  widow  to  adopt  a  son,       Gopoo 
^  ^  .  ,  .  Nadaraja 

Appacoottj  Jyen  was,  hj  the  Hindoo  law,  incompetent      Chetty. 

to  make  any  testamentary  disposition. 

Second.  Neither  the  factum  of  the  Will  and  Co- 
dicil, nor  the  mental  capacity  of  the  Testator,  are 
sufficiently  established  by  the  evidence.  The  wit- 
nesses prove  that  the  state  of  his  health  was  such  as 
to  aifect  his  mind,  rendering  him  incapable  of  exer- 
cising testamentary  power  at  the  very  time  when  it 
is  alleged  he  executed  these  instruments  ;  he,  at  that 
time,  being  in  a  state  Qi  delirium  and  insensibility. 
In  such  a  condition,  even  if  he  executed  the  Will 
and  Codicil,  he  must  have  been  under  such  in- 
fluence as  would  make  the  instruments  void  if  i<^  the 
prejudice  of  the  Appellant.  Decisive  proof  of  the 
complete  absence  of  influence  and  excitement  must 
be  proved,  Dodge  v.  Meech  {h\  Cartwright  v.  Cart- 
toright  ((?),  Instit  lib.  2,  tit.  12,  sec.  2.  The  evidence  of 
the  execution  by  the  Eespondents'  witnesses,  moreover, 
is  contradictory  and  inconclusive  :  and  considering 
the  facility  of  obtaining  evidence,  and  the  value  of 
Hindoo  testimony,  is  quite  unworthy  of  credit.  Three 
only  of  the  attesting  witnesses  are  produced,  and 
their  testimony,  which  is  contradictory  in  itself,  fails 
to  establish  the  validity  of  these  documents ;  the  Ap- 
pellant's witnesses  depose  to  these  papers  being 
forgeries.  The  omis  prohandi  undoubtedly  lies  upon 
the  Eespondents,  who  set  up  these  instruments. 
Assuming,  however,  that  the  Will  and  Codicil    were 

{a)  3  Moore's  Ind.  App.  Cases,  229.    {h)  3  Hag-g.  Ecc,  Eep.  620. 
(t')  1  Phill.  Ecc.  Eep.  99, 
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1856.  actually  executed,   they  are  void  at  law,  a  Will  or 

Nagalutch-  testamentary   power   being  wholly    foreign   and   re- 

MEE  Ummal  pugnaut  to  the  Hindoo  law   prevailing   in   Madras^ 

Gopoo  1   Stranqe' s  '^HmdiU   Law,"    p.  254,  ifac/.    Eeg.    Y. 

Nadaraja  7        r  7  c 

Chetty.     of    1829.     The     Sudder    Courts    in    Madras    have 
decided    that    such   an    instrument    is   illegal    and 
void   {a).      There   is,    besides,    another   fatal   objec- 
tion, which   is,  that   Appacooty   Jyen   had  no   power 
to  alienate  the  ancestral   property  ;  without  the   con- 
sent of  his  heirs  he  could  not  do    so   by    deed,  much 
less  so  could  he  by  "Will,  which  is  not   known  to   the 
Hindoo   law.     By    the   Hindoo   law,    ancestral   pro- 
perty of  an  undivided  family  belongs  to  the  family  in 
common,  and  not  to  the  head  of  it  alone,  1  Strangers 
^' Hindu  Law,"  pp.  2,   17,  19,  199,  349;   The  Mitac- 
sliara^    ch.    i.,  s.    1,    Daya'Crama-Sangraha^    fo.    94. 
The  distinction  as  between  ancestral  and  self-acquired 
property,  as  affected  by  Wills,  is  fully  recognised  by  the 
Courts  in  Madras  [h).     In  the  event  of  the  Eespon- 
dents  defeating  her  right  to  adopt,  the  Appellant,  as 
widow   of   the   deceased   without  male  issue,  is  solo 
heir  to  his  movable  and  immovable  property,  as  she 
takes   before   the    daughters,    1   Strangers     ^'  Hindu 
Law,"  p.  133,  Keerut  Sing  v.  Koolahid  Sing  (^),  Cossi- 
naiith  By  sack  v.  Ilurrosoondery  Dossee  (d). 

Mr.    Wigram,    Q.C.,  and   Mr.    Forsyth,    for   the 
Eespondents. 

rirst.  The  title  of  the  Appellant  to  maintain  this 
suit  is  founded  upon  the  alleged  adoption.  JSTow^ 
there  is  no  evidence,   or  even   an   allegation  in   the 

(«)  Decisions  Sudr.  Udalut,  Mad.,  vol.  i.  pp.  27.  111. 

[b)  Decisions  Sudr.  Udalut,  Mad.,  vol.  ii.  pp.  61.  193.  271. 

(c)  %  Moove's  Ind.  Ai)p.  Cases,  331.  \d)  Morton's  Dec.  8.5. 
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pleadings,  that  she  has  adopted  a  son  for  her  deceased       /_f^ 
husband.     If  she  had  adopted  a   son,  she  has  no  title,  NAGALurcn- 
as  widow,  to  institute  this  suit,  as,  by  the  Hindoo  law,  ^,/ 

the  act  of  adoption  divests  the  propertv  from  the  widow       G^opoo 
and  vests  it  in  the  adopted   son,  Dhurm  Das    Pandejj      Chetty. 
V.  Mussumat  Shama    Soondri  Dibiah  («),    Rangama  v. 
Atchama  {h)  ;  her  title  to  sue  could  only  have  been  in 
the  character  of  guardian  of  the  son.     In  any    view 
she  cannot  succeed  in  this  suit,   as  it  is  not  shown 
that  she  is  her  deceased  husband's  heir.     We   admit 
that  a  widow  may,  in  some    circumstances,  succeed  to 
her  deceased  husband's  property,  1  Strange's  ''  Hindu 
Law,"  p.  121,   but  the  case  of  Keerut  Sing  v.  Koo- 
lahiil  Sing  (c),  cuts  it  down  to   a  life  estate  ;  but  here 
the  husband,  by  the  exercise  of  a  testamentary  power, 
has     defeated    her     title     altogether. — [Sir   William 
Maule  :    The  Appellant  does  not  treat  the  case    as 
one  of  adoption,   but  as  having  the  power  to  adopt.] 
- — The  question  of  the  Appellant  having  adopted  a  son 
is  only  raised  here  upon  the  petition  of  appeal. — [Mr. 
Pemherton  Leigh  :    It  is  not  pleaded  that  she  exercised 
such  a  power,  supposing  she  had  the   authority  of  her 
husband  to  adopt.     Upon  a  record  so  framed  we  can- 
not, upon  appeal,  determine  the  question  of  adoption, 
even  if  such  a  power  had  been  given.] 

Second.  Then  the  sole  question  remaining  is  the 
validity  of  the  Will  and  Codicil.  The  evidence  esta- 
blishes the  due  execution  of  these  instruments.  The 
position  and  character  of  the  Eespondents,  who  are 
mere  trustees,  and  have  no  interest  under  the  Will, 
but  to  carry  into  effect  the  charitable  intentions  of 
the  Testator,  their  readiness  to  sanction  an  adoption^ 

{a)  3  Moore's  Ind.  App.  Cases,  229.  {b)  4  Moore's  Ind.  App.  Cases^  1^ 
{c)  2  Moore's  Ind.  App.  Cases,  331. 
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1806.  if  power  to  adopt  could  be  shown  to  have  been 
Nagalutch-  given,  at  once  proves  their  disinterestedness  and 
MEE  Ummal  ^}^Qy^,  conviction  of  the  genuineness  of  these  instru- 
Gopoo  nionts.  The  char^re  of  for«:erv  as  acjainst  them,  or 
Chetty.  undue  miluence  m  ootammg  the  execution  or 
the  Will  and  Codicil,  is  not  entitled  to  any  credit, 
being  contrary  to  probability  as  well  as  fact.  Ic 
is  perfectly  competent,  by  the  Hindoo  law,  as  at 
present  prevailing,  for  a  Hindoo  to  make  a  Will. 
3Ialni3  Lachmia  v.  Chalekany  Vencata  Rama  Jagga- 
nidha  Row  (^a)  Maiilrauze  Vencata  Vurdlali  v.  Maul- 
rauze  Lutchmia  (^),  are  express  authorities  upon  that 
point,  and  relate  to  the  Presidency  of  Madras.  It  is 
also  recognised  by  3Iad,  Eog.  XXY.  of  1802.  A 
distinction  is  attempted  to  be  made  by  the  Apj^el- 
lant  between  acquired  and  ancestral  property,  and 
it  is  argued  that  the  Testator  could  not  by  Will 
alienate  ancestral  property.  ISTo  such  distinction, 
however,  exists.  The  foundation  of  the  testamentary 
restriction  rests  upon  the  Hindoo  law  of  an  undivided 
family  ;  kinsmen  and  coparceners  having  a  righ^  Avhich 
cannot  be  divested  without  their  consent.  The  Mitac- 
shara^  ch.  i.,  sec,  1,  pi.  30.  But  here  the  Testator  was 
without  kinsman  or  coparcener,  and,  in  the  absence  of 
mule  descendants,  he  provides  for  the  maintenance  of 
his  wife  and  daughter,  and  some  female  relations.  In 
such  circumstances  it  was  competent  for  him  to  make 
a  Will,  devising  ancestral  property.  The  Pundits  who 
have  been  consulted,  and  the  Courts  in  India^  have 
held  upon  their  exposition  of  the  law,  that  he  had 
such  a  power,  and  this  Court  will  not  willingly  reverse 
such  decisions,  operating  as  it  does  so  beneficially  by 
recognising   the  power  of  a  Hindoo  disposing  of  pro- 

(fl-)  2  Moore's  lud.  App.  Cases,  54.     (5)  1  Mad.  Decisions,  438. 


ON    APPEAL    FROM    THE    EAST    INDIES.  335 

perty  by  Will  in  Madras.     We  concede  that  where  the        1856. 
Mitacshara  governs,  a  father  cannot  by  Will  exclude  his  Naqalutck- 
son.     In  considering  the  validity  of  a  Will,  it  is  neces-  ""^^  Ummal 
sary  to  look  to  the  disposing  power  a  Hindoo  has  over       Goroo 
his  property,  whether  ancestral  or  otherwise.     In  Ben-      chetty, 
gal.,  a  Hindoo  may  leave  by  Will,  or  bestow  by  deed  of 
gift,  his  possessions,  whether  inherited  or  acquired.     2 
Strangers  ^'Hindoo  Law,"  p.  438,  MuUick  v.  Mullick  («). 

1  3Iorleifs  Dig.,  tit.  ^'  Will,"  pp.  612,  616.  The  only 
restriction,  according  to  Colehroolce^  a  great  authority, 

2  Strangers  *'  Hindoo  Law,"  p.  435-6,  is,  if  the  Testator 
has  sons.  So  in  Madras  he  can  dispose  by  act,  inter 
vivos.  Eungama  v.  Atchama  (h).  There  is  no  reason 
why  the  Will  of  a  Hindoo  devising  ancestral  estate 
should  not  be  treated  as  a  conveyance.  It  is  of  little 
importance  by  what  name  the  instrument  or  declara- 
tion by  which  a  Hindoo  governs  the  disposition  of  his 
property  after  his  death  is,  whether  it  is  called  a  Will  or 
a  deed.  In  Scotland  (<?)  heritable  property  cannot  bo 
devised  by  Will,  it  must  be  by  a  trust  disposition ;  which 
is,  in  fact,  a  conveyance.  In  the  like  manner  it  is  com- 
petent to  a  Hindoo  to  make  a  gift  of  his  property  by 
deed,  inter  vivos ^  which  is  in  the  nature  of  a  WilJ* 
1  Strangers  ^' Hindu  Law,"  pp.  17,  18,  258.  Eshan- 
chund  Rai  v.  Eshorcund  Rai  (r/),  Sreenarani  Rai  v. 
Bhga  Ska  (e).  It  would  not  perhaps  be  good  if  given 
to  one  son  to  the  exclusion  of  the  other  sons.  Sha?n 
Singh  v.  Miissumat  Mur aster  (/).  !N^ow  if  a  Hindoo 
can  give,  sell,  or  run  in  debt,  so  as  to  aifect  his 
ancestral  property  and  render  it  liable  to  an  exe- 
cution, he  surely  must  have  a   power  of  disposing  of 

{a)  1  Knapp's  P.  C.  Cases,  245.     {h)  4  Moore'sInd.App. Cases,  1 , 
(t)  See  Bell's  Diet,  of  Law  of  Scotland,  tit.  ''  Will." 
{d)  1  Ben.  Sud.  Dew.  Eep.  2.     {e)  2  Ben.  Slid.  Dew.  Rep.  29, 
(/)  3  Moore'^  Xnd.  App.  Oases,  191, 
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1856.  it  by  Will.  Such,  power  was  recognised  here  in  Baboo 
Nagalutcii-  Janolwj  Doss  v.  Bindahun  Doss  (a).  The  MitacsJiara^ 
MEE  U-MMAL  ^|^^   -^  .^^^   .       .     27.     If  thc  dccision  of  the  Court 

Gopoo       below  be  reversed,  it  will  go  to  the  extent  of  holding 
Chetty.     that  in  no  circumstances  in  Madras  can  a  Will  by  a 
Hindoo  devising  ancestral  estate  be  valid. 

Mr.  E.  J.  Lloyd ^  in  reply. 

It  is  inconsistent  with,  and  repugnant  to,  the 
spirit  of  the  Hindoo  law  which  is  in  force  at  Madras^ 
to  allow  such  a  testamentary  disposition  as  this. 
The  Hindoo  law,  in  fact,  knows  no  such  instrument 
as  a  Will.  1  Strangers  "  Hindu  Law,"  p.  254.  Mad, 
Eeg,  Y.  of  1829  expressly  prohibits  the  exercise  of 
such  a  power.  The  cases  referred  to  by  the  Eespon- 
dents  relating  to  Wills  do  not  apply,  as  they  are 
either  founded  upon  the  authorities  prevailing  in 
Bengal^  which  are  not  received  as  law  in  Southern 
India^  or,  as  in  the  case  of  Midraz  Lachmia  v. 
Chalekang  Vencata  Rama  Jagganadha  Roiv  (5),  relate 
to  self-acquired  property,  1  Strange's  Hindu  Law, 
p.  268,  which  point  is  not  now  in  contention.  The 
objection  here  is  confined  to  the  validity  of  a  Will 
devising  ancestral  estate.  It  has  been  recently  held 
in.  Madras  that  such  a  Will  is  a  nullity  and  of  no 
force  (c).  Such  a  restriction  is  not  peculiar  to  Southern 
India  ;  an  instrument  devising  real  estate  would  be 
void  by  the  law  of  Scotland.  And  so  it  would  be 
by  the  English  law,  as  in  this  case  there  is  a  devise 
of  real  estate  to  charitable  purposes,  which  would  be 
void  by  the  Statute  of  Mortmain.  The  judgment  of 
the  Court  below  is  founded  upon  the  opinions  of  the 

(«)  3  Moore's  Ind.  App.  Cases,  745. 

{!))  2  Moore's  Ind.  App.  Cases,  54. 

{c)  Decisions  Sudi\  Udalut,  Mad.,  vol.  i.  p.  27. 
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Pundits^  who,  contrary  to  the  Eegulations,  have  cited        1S56. 
no  authorities  to  support  their  opinions,  which,  in  a  Nagalutch- 
case   of   such   importance  as   the   present,  shows   the  ^^^  Ummal 
necessity  of  the  Court  being  governed  by  the  ancient       G-opoo 
and  undoubted  law  of  India^  which  restrains  aliena-     Chetty. 
tion  by  a  testamentary  power. 

Their  Lordships  took  time  to  consider  their   judg-     srd  April, 
ment,  which  w^as  now  delivered  by  s^^ 

The  Eight  Hon.  T.  Pemberton  Leigh  : 

Tbe  question  to  be  decided  in  this  case  is  the 
right  of  succession  to  the  property,  movable  and  im- 
movable, partly  acquired  and  partly  ancestral,  of  a 
Hindoo  named  Appacooty  Jyen.  He  died  on  the 
4th  of  September^  1844,  at  Comhaconum^  within 
the  Presidency  of  Madras  ;  and  by  the  Hindoo  '  law, 
as  it  prevails  in  that  Province,  the  questions  which 
arise  in  this  case  are  to  be  determined. 

The   Appellant,  who    was   Plaintiff   in   the    Court  "" 

below,  is  the  widow  of  Appacooty  Jyen^  and  it  is 
not  disputed,  that,  as  such,  she  is  the  sole  heir  to 
his  property,  both  movable  and  immovable.  The 
Eespondents,  however,  insist  that  the  Appellant's 
title,  as  heir-at-law,  is  displaced  by  a  Will  and 
Codicil,  executed  by  her  husband  before  his  death; 
and  the  genuineness  of  those  instruments,  and  their 
validity  in  point  of  law,  if  genuine,  are  the  material 
questions  for  their  Lordships'  consideration.  It  is 
contended  by  the  Appellant  that  both  these  instru- 
ments are  forged ;  that  at  the  time  when  they  are 
respectively  alleged  to  have  been  executed,  the  sup- 
posed Testator  was  insensible ;  and  that  if  they  are 
held  to  be  established  by  the  evidence  as  genuine, 

VOL.  VI.  Q  1 
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1856.  tliey  are,  by  the  Hindoo  law,  as  it  prevails  in  the 
Nagalutch-  Presidency  of  Madras^  inoperative  as  to  all  ancestral 
MEE  Ummal  pi^operty  of  the  Testator, 

Gopoo  Another   matter  wa&  put    in   issue  in    the  Courts 

Ghetto,  helow,  with  respect  to  which  their  Lordships  inti- 
mated at  the  hearing,  that  they  could  not  upon 
this  record  pronounce  any  direct  decision.  It  is 
alleged  by  the  Appellant  in  her  plaint,  that  her 
husband  enjoined  her,  in  the  event  of  the  child 
with  which  she  was  pregnant,  at  his  death,  not 
proving  to  be  a  male,  to  adopt  a  son  to  be  chosen 
by  herself.  As  no  adoption  according  to  this  power 
was  ever  suggested  in  the  Courts  in  India  to  have 
been  actually  made,  their  Lordships  were  of  opinion 
that  the  question,  whether  the  power  to  adopt  had 
been  really  given,  could  not  be  decided  upon  this 
appeal.  It  was  thought,  however,  by  the  Counsel 
on  both  sides,  that  the  adoption  and  the  testa- 
mentary dispositions  were  so  inconsistent  with  each 
other  that  they  could  not  stand  together.  To  the 
extent  to  which  the  adoption,  if  proved^  may  affect 
the  evidence  as  to  the  testamentary  instrument,- 
it  will  be  necessary  for  their  Lordships  to  examine 
the  proofs  in  support  of  it.  The  onus  of  proving 
the  Will  and  Codicil  is,  of  course,  upon  the 
Eespondents,  who  rely  upon  them. 

Appacooty  J  yen  himself  was  an  adopted  son.  At 
the  time  when  the  disputed  instruments  are  said 
to  have  been  made,  he  was  in  his  twenty- second 
year :  he  had  a  wife,  the  Appellant,  and  one 
daughter,  about  four  years  of  age ;  and  his  wife 
had  been  for  some  months  pregnant  with  another 
®hild,  born  after  his  death  ;  he  had  several  female 
it^lations   living  in    his  house,   widows    of    differeu^ti 


ON    APl'EAL    FKOM    THE    EAST    INDIES.  "330 

irnembers    of    the    family   into    wliicli   he    had    been        ^'^^^• 

adopted ;  he  had  some    considerable  property,    move-  Nagalutch- 

table    and    immovable,    and    of     that    portion    of    the  ^f  ^ 

latter    which   had    come   to   him    from    his    ancestors       Groroo 

Nadaraja 

a  part  had  been  regularly  applied  by  them  to  the  Cketty. 
■maintenance  of  certain  religious  and  charitable 
establishments,  which  it  seems  they  had  founded. 
This  usage  had  been  continued  during  his  life  by 
Appacooif/  Jijen^  and  one  of  the  gentlemen  afterwards 
named  as  trustees  in  the  alleged  Will  had  been 
entrusted  by  Appacootij  Jijen  with  the  superintendence 
of  these  charities. 

in  this  state  of  his  family  and  circumstances,  in 
the  month  of  Augmt.^  1844,  he  was  attacked  by 
the  illness  which  terminated  in  his  death.  Astro- 
logers had  foretold  that  his  life  would  be  in  great 
danger  in  the  twenty-second  year  of  his  age,  which 
he  had  then  attained ;  and  it  is  alleged  •  by  the 
llespondents  that  the  sick  man,  anticipating  his 
<leath,  made,  on  the  28th  of  Aiu/ust^  the  Will,  the 
validity  of  which  is  nov/  to  be  decided.  By  that 
instrument  he  directed  that  the  agents  then  in  the 
management  of  his  estates  should  be  continued, 
and,  in  substance,  he  appointed  the  Eespondent, 
Nadaraja  Chettij^  and  a  gentleman  named  Chinnap- 
pavien  (who  has  died  since  the  institution  of  the 
suit),  trustees  of  his  property ;  he  directed  provision 
to  be  made  for  the  maintenance  of  his  widow  and 
his  female  relatiens  ;  for  his  daughter  then  born, 
and  for  the  child  to  be  born  according  as  it  might 
prove  to  be  a  boy  or  a  girl  ;  and  lie  directed  that 
the  several  charities  which  he  was  in  the  habit  of 
supporting  should  be  continued  by  his  trustees,  but 
he   made   no    provision    for    the   event   of  an}-  boy 


340  CASES    IN    THE    i'HiVY    COUNCIL 

1856.        being  adopted   by  his   widow,   nor   any   allusion   to 
Nagalutch-  bis  having  given  her  any  such  power  of  adoption. 
MEE  Ummal       j3y  ^j^.g  ^-11^    though   he   had   provided   for   the 

Gopoo       maintenance    of   the    several  female    members  of  his 
Chetty.      family,  he  had  not  made  provision   for   their   residing 
apart   from    each   other  in   the  event    of    their    dis- 
agreement ;    this    not    improbable    contingency    was 
suggested  to  him,    and   it  is   said,    that   on   the    3rd 
of    September^    1844,   the   day  before   his  death,    he 
executed  a  Codicil  to  his  Will,  by  which   he   allotted 
separate   residences    to   his   wife    and    other    famale 
relations,  and  bequeathed  to    charities   a   larger   por- 
tion of  his  property    than   they    could   have   claimed 
under  his  Will ;    but    as   regards  the   adoption,    the 
Codicil  is  equally  silent  with  the  Will. 

The    trustees    under    these    instruments    take    no 
personal  interest  whatsoever  under    them,    unless   the 
administration    of    the    charities    can   be   considered 
as  such  :  they   are  persons   in   a  respectable   station 
of    life,     of    good     property,     connected    with     the 
Testator,   trusted  by  him   in  his  lifetime,    and  who, 
after  his  death,    so  far   from    showing  any    improper 
eagerness  to  maintain  these   instruments,  were    will- 
ing,   and   indeed   anxious,    that    the    widow    should 
exercise  her  supposed  power  of  adoption,  by   which 
their  operation  would  have  been  in   a   great  measure 
defeated.       This    power    they  state    that,   from   the 
representations  made   to  them,  they  at   one  time    be- 
lieved  her   to    possess,    although    they    were    after- 
wards    satisfied     that    such    belief    was    erroneous. 
The    transaction,    in   respect   of   which    an    imputa- 
tion is    attempted    to   be    cast    upon     Chinnappavien^ 
appears  to   their   Lordships  fully   explained. 

The  Will  and  the  Codicil  are  attested  ;    the  first 
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by     seven,     the    latter    by     ten     witness,    including        ^^'''^^• 

the    individual    who    wrote    them ;     many    of  those  Nagalutch- 

witnesses,    though   not    all,    have    been    examined ;  ^       ^y 

they    are    several    of   them    of    a    class    superior    to    J^^^'^^ 

^  ...  Nadakaja 

that   from    which   Hindoo    testimony    generally   pro-     CitEixY. 

ceeds ;  their  evidence  seems  open  to  no  other  ob- 
jection than  may  reasonably  be  accounted  for  from 
the  length  of  time  which  had  elapsed  between  the 
date  of  the  transactions  deposed  to,  and  the  period 
when  the  witnesses  were  examined,  and  there  are 
not  wanting  incidental  circumstances  noticed  in  the 
argument  at  the  Bar,  w^hich  strongly  confirm  the 
accuracy  of  the  accounts  which  they  give.  [^Tow 
these  Avitnesses,  one  and  all,  depose  to  tlie  fact  of 
the  signature  of  these  papers,  to  their  being  written 
from  the  dictation  of  the  Testator,  and  to  his  per- 
fect mental  capacity  at  the  time  when  they  were 
executed. 

Against  this  testimony,  there  is  really,  wdien  it 
comes  to  be  examined,  no  evidence  whatever. 
Three  witnesses  are  called,  who  say  that  they  saw 
the  Testator  in  the  afternoon  or  evening  of  the  day 
on  which  he  died,  and  one  savs  he  was  then  insen- 
sible,  and  that  he,  the  witness,  was  told  that  he 
had  been  insensible  for  ten  or  fifteen  davs :  another 
swears,  that  when  he  saw  the  Testator  he  was 
not  insensible,  for  he  says,  that  the  Testator  de- 
sired the  witness  to  feel  his  pulse,  who  did  so,  and 
told  him  that  he  Avould  come  and  feel  it  ai^ain 
Avhen  the  fever  had  abated :  the  third  says,  that 
when  he  called  to  see  Apmicooty  J/jen^  "betAveen 
two  and  three  in  the  afternoon,  he  was  lying  speech- 
less, and  that  the  witness  was  told  by  Chinnappavien 
that  he  had  been  insensible  for  several  days.     That 
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185G.        fiiQ    Testator   became    insensible    some    hours  before 

Nagalittch-  his    death,   Avhich    occurred  in     the    evening    of    the 

^  MMAL  ^^1^   ^£    Sejjiemher^    is    stated    by     the     Eespondents' 

Gopoo       witnesses,    and  not  one    of  the    Appellant's    witnesses 

Chetty.      anects  to   say    that  he   had  any   personal  knowledge 

of  the   state  of  the  Testator  at  the  time   when   either 

the  Will  or  the  Codicil  was  executed. 

The  evidence  of  two  witnesses,  who  state  that 
they  were  invited  to  attest  these  instruments  after 
the  death  of  the  Testator,  is  wholly  unworthy  of 
credit,  and  has  been  treated  by  the  Judges  in  the 
Court  below   with  proper  disregard. 

Til  ere  appears,  therefore,  not  the  slightest  reason 
for  dissenting  from  the  opinion  of  the  Judges  in 
the  Court  below,  who  had,  both  in  the  Zillali  and 
the  Sudder  Court,  been  satisfied  of  the  genuineness 
of  these  instruments,  unless  it  can  be  found  on  clear 
proof  of  the  power  of  adoption  and  the  incon- 
sistency of  such  power  with  the  contents  of  these 
instrument  So 

But  their  Lordships  have  sought  in  vain  for  any 
^uch  proof.  There  is  no  doubt  that,  at  some  time 
after  tlie  Testator's  death,  the  female  relatives  of 
the  Testator  represented  that  a  power  had  been 
given  by  the  Testator  to  the  widow  to  adopt  a 
boy  of  their  family,  and  that  the  trustees,  believing 
it,  had  wished  such  adoption  to  be  made,  and  that 
the  widow  refused  to  make  it ;  but  of  evidence 
tljat  any  such  power  was  really  given  by  the  Tes- 
tator,  there  is  none   worthy  of  the    least  attention. 

The  allegation  in  the  plaint  by  the  Appellant  is, 
^' that  in  the  early  part  of  the  month  of  August^ 
1844,  when  she  was  eight  months  pregnant  with  a 
second  child,   her  husband   had   a   severe    attack    oi 
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fever  and  ague  ;  and  in  order  that  he  might  obtain  is^^- 
happiness  in  the  next  workl,  he  authorised  her,  in  Nagaldtch- 
the  presence  of  certain  parties,  to  adopt  a  boy  to  ^"^^  Ummai. 
be  chosen  by  herself,  in  the  event  of  her  expected  Gopoo 
chiki  being  born  a  girh"  This  religious  feeling  ciiETTY, 
is  so  much  in  accordance  with  the  tenets  and 
prevailing  sentiments  of  Hindoos,  that  the  state- 
ment in  itself  bears  no  mark  of  improbability. 
Eut,  when  the  evidence  is  referred  to,  it  is  quite 
of  a  different  character  from  that  which  the  plaint 
alleges.  It  consists  of  witnesses  who  depose  to 
hearing  the  Testator  say,  by  way  of  consoling  his 
widow,  who  was  deeply  distressed  at  the  prospect 
of  his  death,  that  she  should  not  be  so  much 
grieved  ;  that  she  would  produce  a  son,  and,  if  notj 
she  could  adopt  one.  Surely  this  is  not  the  lan- 
guage which  would  be  used  by  a  person  who,  on 
the  prospect  of  death,  with  a  view  to  the  salvation 
of  his  soul,  was  at  that  moment  laying  injunctions 
on  his  widow  for  the  performance  of  a  solemn  and 
important  duty.  It  is  not  necessary  to  impute 
perjury  to  the  witnesses  ;  they  are  speaking  after 
the  lapse  of  several  yem*s  to  words  which  they 
probably  misunderstood,  or  had  forgotten,  if  such 
words  ever  were  used  at  all,  which  is  very  doubtful ; 
they  could  not  have  been  intended  to  give  the 
authority,  but  must  have  referred  to  something 
either  already  done,  or  thereafter  to  be  done,  by 
the  Testator. 

The  question  at  present  only  is^  whether  theit 
Lordships  can  say  that  the  evidence  as  te  the  power 
of  adoption  is  so  strong  as  to  induce  them,  upon 
that  ground,  to  disbelieve  the  testimony  in  favour 
£)f  the  Will    and  Codicil^     which  certainly  are  bo€ 


m 


44  CASES    IN    THE    PPJVT    COUNCIL 


1856.  very  consistent  with  it.  Their  Lordships  can  come 
Nagalvtcii-  to  no  such  conclusion.  If  an  adoption  has  been 
MEE  ijmmal  ^^,    ,..}.().^^|j    ]jQ    ji^r^je,   and  any   chiim  shoukl  be    ad- 

Gopoo  vanced  by  the  person  so  adopted,  such  claim  will 
CiiEm-.  bave  to  be  decided  upon  the  evidence  Avhich  may 
then  be  produced.  It  is  sufficient  for  the  present 
purpose  to  say  that  their  Lordships  do  not  mean 
in  the  smallest  degree  to  invite  or  to  encourage 
any  such  claim. 

The  Will  and  Codicil  being  established  as  the 
acts  of  the  Testator,  must,  without  doubt,  take 
effect  as  to  all  property  of  his  not  ancestral  ;  the 
question  is  only  as  to  their  operation  on  that  which 
is  ancestral,  and  this,  in  truth,  is  the  only  point  upon 
which  any  reasonable  doubt  can  be  raised. 

It  must  be  allowed  that  in  the  ancient  Hindoo  law, 
as  it  was  understood  through  the  whole  of  Hhidostan^ 
testamentary  instruments,  in  the  sense  affixed  by 
English  lav/yers  to  that  expression,  were  unknown  ; 
and  it  is  stated  by  a  writer  of  authority  (Sir  Thom:is 
Strange)  that  the  Hindoo  language  has  no  terms 
to  express  what  we  mean  by  a  Will.  But  it  does 
not  necessarily  follow,  that  what  in  effect,  though 
not  in  form,  are  testamentary  instruments,  which 
are  only  to  come  into  operation  and  affect  property 
after  the  death  of  the  maker  of  the  instrument,  were 
equally  unknown.  However  this  may  be,  the  strict- 
ness of  the  ancient  law  has  long  since  been  relaxed, 
and  throughout  Bengal  a  man  who  is  the  absolute 
owner  of  property  may  now  dispose  of  it  by  Will 
as  he  pleases,  whether  it  be  ancestral  or  not.  This 
point  was  resolved  several  years  ago  by  the  concur- 
rence of  all  the  judicial  authorities  in  Calcutta^  as 
well  of  the    Supreme   as   of  the   Sadder  Court.     Ko 
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doubt  the  law  of  Madras  di:ffers  in   some   respects,         i^^^- 
andj  amongst  others,  with  respect  to  Wills,  from   that  Nagalutch- 
of  Bengal.     But  even  in  Madras  it  is    settled    that   a  ^^ 

Will  of   property,   not    ancestral,   may   be    good ;    a       G^oi'oo 
decision  to  this  effect  has  been  recognised   and  acted     Chetty. 
upon  by   the  Judicial  Committee,    and,    indeed,    the 
rule  of  law  to   that   extent   is   not   disputed   in   this 
case. 

If,  then,  the  Will  does  not  afect  ancestral  pro- 
perty, it  must  be,  not  because  an  owner  of  property 
by  the  Madras  law  cannot  make  a  Will,  but  because, 
by  some  peculiarity  of  ancestral  property,  it  is  with- 
drawn from  the  testamentary  power. 

It  was  very  ingeniously  argued  by  the  Eespondents' 
Counsel,  that  in  all  cases  where  a  man  is  able  to 
dispose  of  his  property  by  act,  inter  vivos ^  he  may 
do  so  by  Will ;  that  he  cannot  do  so  when  he  has 
a  son,  because  the  son,  immediately  on  his  birth, 
becomes  coparcener  with  the  father ;  that  the  ob- 
jection to  bequeathing  ancestral  property  is  founded 
on  the  Hindoo  notion  of  an  undivided  family  ;  but 
that  when  there  are  no  males  in  the  family  the 
liberty  of  bequeathing  is  unlimited. 

It  is  not  necessary  for  their  Lordships  to  lay  down 
so  broad  a  proposition ;  they  think  it  safer  to  confine 
themselves  to  the  particular  case  before  them.  Under 
the  circumstances  of  Testator's  family,  when  he 
made  his  Will  and  Codicil,  and  having  regard  to 
the  instruments  themselves,  the  Pundits ^  to  whom  this 
question  was  properly  preferred  by  the  Court — the  Pun- 
difs  of  the  Sudder  Deivanny  Adatvlut — have  declared 
their  opinion,  that  these  instruments  are  sufficient 
to  dispose  of  ancestral  estate  ;  that  opinion  has  been 
affirmed  by  two  Judges  successively,    of  whom   it    is 

VOL.  VI.  R  1 
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1856.        })'iii  justice  to  say  that  they  appear  to  have    examined 

Nagalutch-  the   subject   very   carefully,    and,    after    much    con- 

MEE  Ummal  si(jepation,    to     have    pronounced    very    satisfactory 

Gopoo       judgments,  though  in  one  or   two  incidental   obser- 

Ohetty.      vations  which  have  fallen  from  them,  their  Lordships 

may  not  entirely  concur. 

Their  Lordships  must  advise  Her  Majesty  to  affirm 
the  decree  complained  of,  with  costs* 


Sreemttity  Eabutty  Dossee       -       Appellant^ 

ANt) 

Eadanauth  Seih  and  others       -       Respondents.^ 
On  appeal  from  ifie  Supreme  Court  at   Calcutta, 

I2tli  April,     np 

1856.         XHIS  was  a  petition  by  the  Eespondents  to  dismiss 

An  appeal  ^^®   appeal  for   want    of    prosecution.      The  appeal 

yas  allowed    "vvas  allowcd  by  the  Supreme  Court  at  Calcutta  on  the 

m  October, 

1854,  by  the  _,,      -r-w.  i 

Supreme  ^^  Persent :  Members  of  tbe   Judicial  Committee, — Tlie  Eight 

Court  at  CaU   Hon.  Dr.  Lushington,  the  Eight  Hon.  T.  FembeTton  Leigh,  an(i 

Enqland  ^-^^  Eight  Hon.  Sir  Edward  Eyan. 

After  the  al-        Assessor, — Sir  Lawrence  Peel. 

lowance  of 

the  appeal  no  further  steps  were  taken  by  the  Appellant.     In  March, 

1856,  the  Judicial  Committee,  upon  a  certificate  of  the  Eegistrar  of  the 

Supreme  Court  that  no  farther  proceedings  had  been  taken   after   the 

Order  allowing  the  appeal,  dismissed  the  appeal,  at  the  instance  of  the 

Respondents,  for  want  of  prosecution. 
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26th  of  October^  1854,  but  no  further  proceedings  had        ^^^^' 

been  taken  since  that  time  by  the  Appellant.     A  cer-   Sreemutty 

tiflcate  of  the  Eegistrar  of  the  Supreme  Court  certi-      doSee^ 

'  fyinff  that  no  steps  had  been  taken  since  the  date  of  _      «'• 
11  •       .1  1  mi  Eadanauth: 

the  order  granting  the  appeal  was  Ulea,  Sein. 

Mr.    B,    Palmer^    Q.  C.    (with   whom   was   Mr. 
Leith\  in  support  of  the  motion, 

Insisted,  that  as  a  year  and  a  day  had  elapsed,  the 
appeal  must  be  taken  to  have  abated. — ^[Mr.  Pern- 
herton  Leigh:  Have  we  jurisdiction?  There  has 
been  no  petition  of  appeal  presented,  and  no  reference 
of  the  appeal  to  us.] — -The  Supreme  Court  considers 
itself  functus  officio^  after  leave  to  appeal  to  England 
has  been  granted. 

The  Eight  Hon.  Dr.  Lushington  r 

Their  Lordships  would  have  felt  very  great  difficulty 
in  this  application  if  this  petition  had  not  been  referred 
to  us,  but  as  it  has  been  referred,,  w^e  are  of  opinion 
that  we  can  dismiss  the  appeal  for  want  of  prosecu- 
tion, which  we  hereby  order. 
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Ardaseer  Cursetjee         -         -         -     Appellant^ 

AND 

Perozeboye  -----     Respondent.^ 

On   appeal  from   the  Supreme    Court  at  Bombay. 

I2tli  &  uth  Y^  this  case  the  appeal  was  brought  from  a  judgment 
1856.'       of  the  Supreme  Court  at  Bombay .^  which  overruled  a 

ThTSom&av  P^^^^^^  entered  by  the  Appellant  against  the  compe- 
Charterof  tcucy  of  that  Court  to  entertain  a  suit  instituted 
1823)  gives  '  against  him  by  the  Eespondent,  his  wife,  for  restitution 
C^ourr^'^iSf  ^^  conjugal  rights.  The  Appellant  and  Eespondent 
power  and]  were  Parsces,  and  natives  of  the  Island  of  Bombay. 
administer  On  the  7th  November.^   1853,  the  Eespondent  filed 

wlfhinrnd^'  ^  ^^'^  against   the  Appellant   on   the  Ecclesiastical 
throughout     ^\^q  of  the  Supreme  Court  of  Bombay.^  pleading,  first, 

the  town  and   ,,,.,,  .  i       f>     -.  ^r         t  n  o  a  •  i 

Island  of  •     that  in  the  month  of  Kay.,  18o0,   a  marriage  accord- 
ttiTlimits^^^  ing  to  the  laws  and  uses  among  Parsees,  and  agreeably 

thereof,  and 

the  factories        *  Present  :  Members  of  the  Judicial  Committee, — The  Eight 

therTto^^&c^     Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh,  and 

upon  all  per-  the  Right  Hon.  Sir  Edward  Ryan. 

sons  so  de-  Assessor, — Sir  Lawrence  PeeL 

scribed  and 
distinguished 

by  the  appellation  of  British  subjects,  as  aforesaid,  there  residing,  the 
Ecclesiastical  law,  as  the  same  is  now  used  and  exercised  in  the  Diocese 
of  London,  in  Great  Britain,  so  far  as  the  circumstances  and  occasion  of 
the  said  town,  island,  territories,  and  people  shall  admit  and  require." 
Suit  on  the  Ecclesiastical  side  of  the  Supreme  Court_at  Bomhayhj 
wife  against  husband  for  restitution  of  conjugal  rights  and  for  main- 
tenance. Protest  by  the  husband,  that  the  parties  were  Parsees  professing 
the  religion  of  that  sect,  and  that  the  Court  had  no  jurisdiction  to 
administer  towards  them  the  Ecclesiastical  law  as  at  the  date  of  the 
Charter  was  used  and  exercised  in  the  Diocese  of  London.  Upon  appeal. 
Held :  (reversing  the  judgment  of  the  Court  below,  and  maintaining-; 
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to  the  rites  and  ceremonies  of  the  Parsees'  religion,  18^6. 
was  duly  had  and  solemnised  between  the  Respondent  Ardaseer 
and  the  Appellant,  the  Respondent  being  a  daughter  ^^rsktjee 
of  the  late  Framjee  Coiuasjee  Banajee  of  Bombay^  Perozeboye 
Parsee  merchant  and  inhabitant,  deceased,  and  the 
Appellant  being  a  son  of  Cursetjee  Ardaseer^  late  of 
Bomhaij^  Parsee  merchant  and  inhabitant,  deceased. 
Secondly^  that  after  the  celebration  of  the  marriagCy 
the  Respondent,  by  reason  of  her  tender  years,  conti- 
nued  to  live  and  reside  with  and  under  the  protection 
of  her  father,  and  separate  and  apart  from  her  husband, 
until  the  month  of  February^  1833,  when  the  Re- 
spondent, having  attained  her  age  of  puberty,  quitted 
her  father's  roof,  and  she  and  her  husband  then 
came  together,  and  the  marriage  was  then  consum- 
mated between  them.  Thirdly,  that  some  time  in 
the  course  of  the  year  1835,  the  Respondent  paid 
a  visit  to  her  father,  with  the  consent  and  ap- 
probation of  her  husband,  and  while  on  such  visit 
was  taken  seriously  ill,  when  she  was  visited  by 
her  husband,  and  was  treated  by  him  with  conjugal 
kindness,  and  that,  on  her  recovery  from  her  illness^ 
she  returned  to  the  house  of  her  husband,  and  was  re- 
ceived and  treated  by  him  then  as  his  lawful  wife  ;  but 
that  after  a  short  residence  and  cohabitation  with  him, 
the  Respondent,  with  the  consent  of  her  husband,  paid 
another  visit  to  her  father,  with  the  intention  of  return- 
ing to  her  husband  when  requested  by  him  so  to  do^ 

the  protest)  that  the  Supreme  Court  of  Bomhay,  on  its  Ecclesiasticar 
side,  had  no  jurisdiction  to  entertain  such  a  suit,  as  there  existed  such 
a  difference  between  the  duties  and  obligations  of  a  matrimonial  union 
among  Parsees  from  that  of  Chrisfcians,  that  the  Court,  if  it  made  a 
decree,  had  no  means  of  enforcing  it,  except  according  to  the  principles 
governing  the  matrimonial  law  in  Doctors'  Commons,  which  were  in 
such  a  case  incompatible  with  the  laws  and  customs  of  Parsees. 

Quaere  :  Whether,  in  such  circumstances,  the  Supreme  Court  can,  on, 
its  civil  side,  give  relief  to  the  wife  ? 
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1856.  and  that  the  Appellant,  while  his  wife  was  on  such  last- 
AnDASEiiB  mentioned  visit  to  her  father,  having  neglected  to  in- 
OuR^ETjEifl  ^j|.g  j^gj,  hack  to  his  house  for  a  considerable  period  of 
Perozeboye  time,  and  the  Eespondent  being  desirous  of  returning 
to  her  husband,  her  father  requested  him  to  send  for 
his  wife,  which  he  refused  or  neglected  to  do ;  that 
subsequently,  the  Eespondent,  through  her  relations 
and  friends,  applied  to  her  husband  to  the  like  effect, 
and  that  especially  her  father,  on  the  3rd  of  July^ 
1843,  wrote  to  the  Appellant's  father  a  letter  in  which 
he  desired  and  requested  him  to  endeavour  to  induce 
the  Appellant  to  receive  back  his  wife,  but  that  he 
refused  to  comply  with  his  request,  and  the  Eespon- 
dent, on  the  ord  of  July^  1843,  proceeded  to  the 
house  of  her  husband,  but  after  a  short  stay  there 
was  obliged  to  quit  it  from  his  violent  conduct  and 
demeanour  towards  her,  he  refusing  to  permit  her  to 
remain  in  his  house  and  forcibly  expelling  her  from 
the  same.  Fourth,  that  the  Eespondent,  during  the 
lifetime  and  up  to  the  time  of  the  death  of  her  father, 
continued  to  live  in  his  house  in  consequence  of  the 
continued  refusal  of  her  husband  to  take  her  back 
and  maintain  her,  and  was  maintained  and  supported 
by  and  at  the  expense  of  her  father.  Fifth,  that 
since  the  death  of  her  father,  which  took  place  on 
the  12th  of  February^  1851,  the  Appellant  had  re- 
fused to  receive  the  Eespondent,  or  to  allow  her 
any  maintenance,  and  that  she  had  been  obliged  to 
support  and  supply  herself  with  the  necessaries  of 
life,  by  the  sale  from  time  to  time  of  her  jewels  and 
furniture,  and  by  the  occasional  assistance  of  her 
friends,  and  had  frequently  been  in  great  distress 
for  want  of  money  to  pay  her  monthly  bills  for  rent 
and  the  other  necessaries  of  life,  and  had  been  obliged 
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to  contract  debts  on  such  account  to  a  large  amount,  i^^^-  ^ 
and  was,  and  had  been  for  some  time  past,  in  very  Ardaseer 
needy  and  destitute  circumstances,  and  without  the  \y 
means  of  providing  herself  Avith  the  necessaries  of  life.  P^rozeboye 
Sixth,  that  since  the  death  of  her  father,  the  Appel- 
lant, though  he  had  never  been  divorced  from  the 
Eespondent,  went  through  the  form  and  ceremony  of 
a  second  marriage  with  one  Bhiccoyjee^  a  daughter 
of  one  Dorabjee  Dadahhoy^  of  Bombay^  Parsee  inhabi- 
tant, and  had  for  some  years  past  been  and  was  then 
living  with  her  as  man  and  wife,  and  had  had  several 
children  by  her,  and  had  repudiated  the  Eespondent, 
his  lawful  wife,  without  any  just  cause  ;  and  the  libel 
prayed  that  the  Eespondent's  husband  might  be 
ordered  to  take  back  his  wife,  and  treat  her  with  con- 
jugal kindness,  or,  if  the  Appellant  should  not  con- 
sent, to  pay  her  Es.  1,000  per  month  for  the  period  of 
her  natural  life,  or  a  suitable  maintenance  for  her,  to- 
gether with  the  arrears  of  such  maintenance  from  the 
3rd  of  July^  1843 ;  then  that  an  account  might  be  taken, 
under  the  directions  of  the  Court,  of  the  Appellant's 
property,  movable  and  immovable,  as  well  as  that 
embarked  in  his  trade  or  business,  together  with  the 
profits  thereof,  and  that  such  suitable  maintenance 
might  be  made  to  the  Eespondent  thereout,  as  the 
Court  should,  under  all  the  circumstances  of  the  case^ 
declare  the  Eespondent,  as  the  lawful  wife  of  the 
Appellant,  to  be  entitled  to. 

The  Appellant  filed  a  protest  against  the  compe- 
tency of  the  Court  to  entertain  the  suit,  alleging  that 
the  Eespondent  and  the  Appellant  were  respectively 
born  in  the  Island  of  Bombay^  and  were  Parsees,  pro- 
fessing the  religion  of  Zoroaster^  commonly  called  the 
Parsee  religion,  and  were  respectively  descended  from 
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1856.        the  race  of  Parsees  iiihabiting  Goozerat  in  India^  and 
Ardaseer    were  not  respectively  descended  from  Parsees  born  or 
CuESETJEE  j.^siji^g  within  any  of  Her  Majesty's  dominions  other 
pERozEBOYE  than  the  territories  under  the  government  of  the  East 
India  Company  in   India^  and  were  not  respectively 
persons  who,  prior  to  the  date  of  the  Letters  Patent 
establishing  the  Court,   had  been  described  or  dis- 
tinguished in  the  Eoyal  Charters  of  Justice  for  Bombay 
by  the   appellation  of   "British    subjects,"    and    that 
the  Court  was  incompetent  to  take  cognizance  of  or 
proceed    in  the   suit,    or  to   administer   towards   and 
upon  the  Promovent  or  Impugnant  the  Ecclesiastical 
Law  as  the  same,  at  the  date  of  the  Letters  Patent 
establishing  the  Court,  was  used  and  exercised  in  the 
Diocese  of  London  in  Great  Britain. 

The  protest  was  argued  on  the  9th  of  January^ 
1854,  and  on  the  5th  of  July  following,  the  Chief 
Justice,  Sir  William  Yardley  and  Sir  Charles  Jackson^ 
the  Puisne  Judge,  disagreeing  in  opinion,  delivered 
their  judgments,  seriatim. 

The  judgment  of  Sir  William  Yardley^  the  Chief 
Justice,  certified  and  returned  by  him  to  the  Privy 
Council,  as  containing  the  reasons  for  his  judgment, 
after  setting  forth  the  pleadings,  proceeded  thus : 
^'  The  question  which  is  raised  by  this  protest  is, 
whether  the  Court  has  Ecclesiastical  jurisdiction  in 
matters  relating  to  the  marriage  state  over  persons 
of  the  Parsee  religion,  who  are  natives  and  inhabi- 
tants of  the  town  and  island  of  Bombay,  If  the 
Court  has  such  jurisdiction,  this  protest  must  be 
overruled ;  if  not,  it  must  be  allowed. 

"  At  the  time  this  case  came  on  for  argument  I  en- 
tertained, and  I  confess  I  still  entertain,  great  doubt 
whether  the  Impugnant  ought  to  be  allowed  again  to 


no 
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raise  this  question  by  protest,  inasmuch  as  in  the  year  i^os. 
1843,  when  a  suit  precisely  similar  to  the  present  was  Ardaseer 
instituted  against  him  by  the  same  Promovent,  he  ursetjee 
then  put  in  the  same  protest,  which,  after  solemn  Perozeboye 
argument,  was  overruled  in  an  elaborate  and  careful 
judgment  by  Sir  ErsJcine  Perry ^  then  Puisne  Judge  of 
the  Court ;  the  Chief  Justice,  who  had  been  prevented 
by  illness  from  hearing  the  argument,  fully  concurring 
in  the  conclusion  that  the  Ecclesiastical  jurisdiction 
did  extend  to  Parsees,  as  appears  by  a  full  report 
recently  published  by  Sir  ErsJcine  Perry  in  his  collec- 
tion of  Oriental  Cases,  and  that  decision  has  been 
followed  in  at  least  one  other  case,  which  is  also  re- 
ported in  the  same  volume.  Buchahoye  v.  Meriuanjee 
Nasserwanjee.  (Oriental  Cases,  73.)  However,  as  this 
is  an  important  question  of  jurisdiction,  and  the  former 
decision  does  not  seem  to  have  been  acted  on  by  the 
Promovent  in  this  case,  and  as  my  learned  brother 
dissents  from  that  judgment,  I  have  thought  it  better 
not  to  content  myself  by  merely  referring  to  the 
former  judgment,  but  to  examine  afresh  the  argu- 
ments which  have  been  adduced  on  both  sides  of  the 
question  ;  but  in  so  doing  it  is  not  my  intention  to 
travel  over  the  same  ground  travel  sed  by  Sir  ErsJcine 
Perry  in  his  judgment,  but  to  consider  a  few  points 
in  the  argument  which  have  been  adverted  to  either 
not  at  all,  or  not  so  fully  as  their  bearing  on  the  ques- 
tion seems  to  demand.  The  Act,  4  Geo,  lY.,  c.  71, 
under  the  immediate  authority  of  which  the  Charter 
establishing  this  Court  was  granted,  after  reciting  that 
it  might  be  expedient  for  the  better  administration  of 
Justice  in  Bombay^  that  a  Supreme  Court  of  Judica- 
ture should  be  established  at  Bombay^  in  the  same 
form  and  with  the  same  powers  and  authorities  as 
VOL.  VI.  'si 
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185G.         that  now   subsisting,   by  virtue  of  the   several  Acts 
Ardaseer     before  mentioned^  at  Fort  William  in   Bengal^  enacts^ 
CuRSETJEE    ]^y  section  7,  '  that  it  shall  and  may  be  lawful  for  His 
Perozeboys  Majesty  J  his  Heirs    and    Successors,    by    Charter  or 
Letters  Patent  under  the  Great    Seal,  tf>   erect    and 
•establish  a  Supreme   Court  of  Judicature  at  Bombay 
aforesaid,  to  consist  of  such  and  the  like  number  of 
persons  to  be  named  from  time  to  time  by  His  Majesty ^ 
his  Heirs  and  Successors,  with  full  power  to   exercise 
such    Civil,   Criminal,    Admiralty,   and  Ecclestastical 
jurisdiction,  both  as  to  natives   and  British  subjects, 
and  to  be  invested  with  such  powers  and  authorities, 
privileges  and  immunities,  for  the  better  administration 
of  the  same,  and  subject  to  the  same  limitations,    re- 
strictions and  control  within  the  said  tow^n  and  island 
of  Bombay^  and  the  limits  thereof,  and  the  territories 
subordinate  thereto,  and  within  the  territories  which 
now  are  or  hereafter  maybe  subject  to  or    dependent 
upon  the  said  Government  of  Bamhay^  as    the    said 
Supreme    Court    of    Judicature    at    Fort   William   in 
Bengal^  by  virtue  of  any  law  now  in  force  and  unre- 
pealed doth  consist  of,  is  invested  with,  or  subject  iOy 
within  the  said  Fort    William^  or  the  places  subject 
to  or  dependent  on  the  Government  thereof  ;'   and  by 
section  17  of  the  same  Act,  it  is  declared  and   enacted 
(amongst  other  things),    ^  that  it  shall  be  lawful  for 
the  said  Supreme  Court  of  Judicature  at  Bombay  to 
be  created  by  virtue  of  this  Act,   within  the  said  town 
and  island  of  Bombay  and  the  limits  thereof,  and  the 
factories  subordinate  thereto,  and  within  the  territories 
which  now  are  or    hereafter    may    be    subject  to  or 
dependent  upon  the  said  Government  of  Bombay^  and 
the  said  Supreme  Courts  are  thereby  required,  with« 
in  the  same  respectively,  to  do,  execute,  perform,,  and 
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fultil  all  such  acts,    authorities,    duties,    matters    and        1856. 
things  whatsoever  as  the  said  Supreme  Court    of    Fort    Ardaseeii 
Willkwi  is  or  may  be  lawfully  authorised,  empowered,    Curs^etjee 
or  directed  to    do,  execute,  perform,  and    fulfil  within  Perozeboys 
Fort  Williain  in  Bengal  aforesaid,  or  the  places  subject 
to  or  dependent  upon  the  Government  thereof.' 

^' I  have  been  the  more  particular  in  setting  out 
these  two  sections,  because  upon  the  language  of  the 
7th  section,  as  distinguished  from  that  of  the  13th 
Geo.  III.,  c.  63,  s.  13,  under  which  the  Supreme  Court 
at  Calcutta  was  erected,  is  founded  an  argument,  that 
if  the  Court  at  Calcutta  has  Ecclesiastical  jurisdiction 
over  the  natives  of  India  residing  within  its  jurisdiction, 
it  does  not  thence  follow  that  this  Court  has  such 
jurisdiction,  because  the  7th  section  of  the  4th  Geo. 
lY.,  e.  71,  only  empowers  the  Crov/n  to  erect  a  Court, 
with  the  powers  and  authorities  tlierein  described,  and 
that,  therefore,  we  must  look  to  the  Charter  itself  to 
ascertain  the  extent  of  the  jurisdiction  conferred ; 
whereas  by  the  13th  Geo.  III.,  c.  63,  see.  13,  it  is  de- 
clared that  the  Court  to  be  erected  ^  shall  have,  . 
and  the  said  Court  is  thereby  declared  to  have,  full 
power  and  authority  to  exercise  and  perform  all  civil, 
criminal,  admiralty  and  ecclesiastical  jurisdiction,' 
&e.  Now,  I  feel  compelled  altogether  to  dissent  from 
this  argument,  for  I  think  it  impossible  that  the  Legis- 
lature could  more  clearly  have  expressed  its  intention 
that  the  Court  to  be  erected  at  Bombay  should  be  a 
Court  with  jurisdiction  co-extensive  with  that  of  the 
Supreme  Court  of  Calcutta  than  it  has  done  in  the 
17th  section  of  the  Act,  which  I  have  cited,  and 
w^hich  seems  to  me  to  give,  by  relation,  to  the  Court 
here,  any  authority  and  power  wdiich  the  Court  at 
€alcuUa  may  have  derived  from  the  language   of  ths 
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^^       13th  Geo,  III.,  c.  63,  sec.  13  ;  and  if  that  be  so,  the 
Ardaseer    argument  which  goes  to  show  that  the  decision  of  the 
cb^^TjEL    g^-^ppQ^g  Court   at    Calcutta  in  the   Beebee    Muttra's 
Peeozeboye  case  {Clarhe's  Eules,  p.  119)  is  no  authority  in   this 
case,    entirely    falls    to    the    ground,  and    we    must 
take  it,  that  if  by  virtue  of  the  language  of  the  Act, 
13  Geo.\Yl.^  c.  63,  the  Supreme  Court  at  Calcutta  has 
the  jurisdiction,  this  Court  also,  by  virtue  of  the  lan- 
guage of  the  4th  Geo.  lY.,  c.  71,  equally  possesses  it. 
Eut  without  for  the  present  either  adopting  or  reject- 
ing the  view  of  Chief  Justice  Russell^  as  to  the  force 
and  power  of   the  words  cited,  let  us  proceed  to   ex- 
amine those  clauses  of  our  own  Charter  in  vfhich  the 
jurisdiction  of  the  Court  is  defined. 

"  The  language  of  the  clause  of  the  Charter 
granting  Ecclesiastical  jurisdiction  is  as  follows  : — 
^  And  it  is  our  further  will  and  pleasure,  and  wq 
do  hereby,  for  us,  our  heirs  and  successors,  grant,  esta- 
blish, and  appoint  that  the  Supreme  Court  of  Judica- 
ture at  Bomhafj  shall  be  a  Court  of  Ecclesiastical 
jurisdiction,  and  shall  have  full  power  and  authority 
to  administer  and  execute  within  and  throughout  the 
town  and  island  of  Bombay^  and  the  factories  subordi- 
nate thereto,  and  all  the  territories  which  now  are  or 
hereafter  may  be  subject  to  or  dependant  upon  the 
said  Government,  and  towards  and  upon  all  persons 
so  described  and  distinguished  by  the  appellation  of 
Eritish  subjects  as  aforesaid  there  residing,  the  Eccle- 
siastical law,  as  the  same  is  now  used  and  exercised  in 
the  Diocese  of  London  in  Great  Britain^  so  far  as  the 
circumstances  and  occasion  of  the  said  town,  island, 
territories  and  people  shall  admit  or  require,  and  to 
that  purpose  we  give  and  grant  to  the  said  Supreme 
Court  at    Bombay    full    power  and  aulhurity  to  take 
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cognizance    of   and  proceed  in  all   causes,  suits,   and        1856. 
business  belonging  and  appertaining  to  the  Ecclesias-    Ardaseer 
tical  Court  before  the  said  Supreme   Court  of  Judica-    Cuusbtjee 
ture  at  Bombay^  in  whatsoever  manner    to  be  moved,  Peeozeboyb 
as  well  at  the   instance  or  promotion  of  parties  as    of 
ofEce,  mere  or  mixed,  against  any  of  the  said  subjects 
residing  in  the  said   town,    island,    territories    or  dis- 
tricts, and  wdiicli  by  the   law   and  custom   of   the  said 
Diocese  of   London  are  of  ecclesiastical  cognizance,  and 
the  said  causes,  suits    and   business,  with   their   inci- 
dents, emergeuts  and    dependents,    and  whatsoever   is 
thereto  annexed  and  therewith  connected,  to  hear,  dis- 
patch, discuss,    determine,  and  also  to  grant  probates 
under  the  seal,  &c.,  of  the  last  wills  and  testaments  of 
all  or  any  of  the   said   subjects  of   us,    our  heirs   and 
successors,  dying  and   leaving  personal  effects  within 
the  said  town,  islands,    territories  or   districts  respec- 
tively, and  of  all  persons  who  shall  die  or  have  efEccts 
within  the  places  aforesaid,'  &c.,  &c. 

"  The  difficulty  in  the  construction  of  this  clause 
arises  mainly  upon  the  words  '  and  towards  and  upon 
all  persons  so  described  by  the  appellation  of  British 
subjects  ;'  and  it  is  contended  for  the  Impugnant, 
that  these  words  do  not  include  any  of  the  Asiatic 
inhabitants  of  the  Island  of  Bomhaij^  even  though  they 
and  their  forefathers  may  have  been  subjects  of  the 
Crown  of  England  for  many  generations  ;  and  this 
term  '  British  subjects'  has  undoubtedly  given  rise  to 
much  discussion  ;  and  an  opinion  of  Sir  Charles  Grey 
has  been  cited  from  the  Fifth  Appendix  to  the  Third 
Eeport  of  the  Select  Comm.ittee  of  the  House  of 
Commons  on  the  Affairs  of  the  East  India  Company, 
Yl\h  February  io  6th  Octoher^  1831,  in  which,  after 
admitting  the  great  obscurity  which  the   meaning  of 
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1856.  tlie  term,  as  used  in  various  Acts  of  Parliament  and 
Ardaseer  Charters,  is  involved,  he  says,  ^  Perhaps  if  I  were 
CuRSETjEE  j^g]re(_|  what  I  myself  should  say  approached  to  a 
pERozEBOYE  criteriou  of  any  question  whether  a  person  is  within 
the  meaning  of  this  expression  as  it  is  used  in  the 
Statutes  and  the  later  Charters,  it  vrould  be,  whether 
he  is  a  subject  by  any  other  title  than  that  of  birth 
within  British  IncUa^  and  that  if  he  is  a  subject  in 
any  other  way  he  is  a  British  subject  according  to 
the  meaning  of  the  Madras  and  Bomhay  Charters  ; 
but  that  if  he  has  no  other  claim  than  that  of  birth 
in  British  Iiidia^  he  is  not.'  Sir  Charles  Grey  then 
expresses  himself,  as  it  seems  to  me,  very  doubtingly 
upon  the  sufficiency  of  this  definition  or  description  ; 
and  certainly  one  does  not  see  very  clearly  why  the 
term  ^  British  subjects'  should  be  held  to  include 
any  native,  whatever  his  colour  or  race,  of  Jamaica^ 
or  any  other  dependency  of  Great  Britain  not  included 
in  the  British  Isles,  and  yet  be  held  not  to  include 
persons  born  in  an  Island  which  has  been  a  depen- 
dency of  the  Crown  since  1661,  and  the  natives  of 
which  have,  since  that  time,  owed  no  allegiance  to 
any  other  power  ;  and  I  cannot  help  thinking  that  all 
Sir  Charles  Grey  meant  to  say  was,  that  such  a  con- 
struction might  avoid  many  and  perhaps  most  of  the 
difficulties  which  have  arisen  from  the  use  of  the  term. 
^^  It  is  further  contended  in  argument,  that  the  diffe- 
rence of  the  language  of  the  clause  of  the  Charter 
now  under  consideration,  as  to  the  granting  of  pro- 
bates, indicates  an  intention  that  the  power  to  grant 
probates  should  have  a  more  extensive  application 
than  the  general  Ecclesiastical  jurisdiction  granted  by 
the  first  part  of  the  clause,  and  that  such  intention  is 
manifested   by    the  Avords  '  and    of    all  persons   who 
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shall  die  or  have  eft'ects  within  the  places  aforesaid, '        ^^^^• 
which    words   are  not   in  the    Calcutta  Charter,  and    Ardaseer 
therefore  it  is  argued  those  words  were  clearly  iutro-  ^^^ 

duced  for  the  purpose  of  including  the  native  subjects  Peeozeboys 
of  the  Crown  in  this  Island,  which  clearly  shows  that 
it  was  not  intended  that  the  former  part  of  the  clause 
should  apply  to  them.  But  are  the  words  proper  for 
this  purpose  ?  Yv^hat  are  '  the  places  aforesaid  T 
"We  must  refer  back  to  the  former  part  of  the  clause, 
and  we  find  that  the  places  aforesaid  are  the  '  town 
and  Island  of  Bombajj  and  the  limits  thereof,  and  the 
factories  subordinate  thereto,  and  all  the  territories 
which  now  are  or  hereafter  may  be  subject  to  or  de- 
pendent upon  the  said  Government,'  ^vhieh  would 
now  include  the  whole  of  the  Bomhay  Presidency, 
and  perhaps  the  newly-acquired  Province  of  Scinde, 
How,  then,  can  it  be  for  a  moment  contended  that 
these  words  were  introduced  merely  for  the  purpose 
of  giving  j  urisdiction  to  grant  probates  of  the  Wills 
of  the  native  inhabitants  of  the  Island  of  Bomhay  ? 
Probably  the  intention  with  which  these  words  were 
introduced  may  have  been  to  enable  the  Court  to 
grant  probate  of  the  wills  of  foreigners  dying  and 
lesLYing  bond  notabiiia  in  the  jurisdiction,  'or'  mean- 
ing '  and.' But  it  is  not  necessary  at  present  to  de- 
termine the  meaning  of  those  words.  -  It  is  sufficient 
to  show  that  of  themselves  they  afford  no  argument 
that  natives  are  not  included  in  the  jurisdiction 
granted  by  the  former  part  of  the  clause.  Now,  if 
that  be  so,  we  have  no  more  jurisdiction  to  grant  pro- 
bate of  the  Wills  of  the  Asiatic  native  inhabitants  of 
this  Island  than  we  have  to  exercise  a  general  Eccle- 
siastical jurisdiction  over  them  ;  that  is  to  say,  none 
at  all,  unless  they   are  included  in   the  term  '  persons 
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1856.  distinguished  by  the  appellation  of  British  subjects/ 
Arbaseer  or  unless  we  can  put  some  reasonable  construction 
UIISJ.TJE  ^pQ^^  j^i^Q  Charter  which  would  include  them  as  well 
Ferozeboye  as  British  subjects  of  British  descent.  That  is  diffi- 
cult, I  admit,  but  not  insuperable  if  we  read  the 
Charter  in  conjunction  with  the  Act  of  Parliament 
under  the  authority  of  which  it  was  granted,  and 
which  authorised  the  erection  of  a  Court  '  with  full 
power  to  exercise  such  Civil,  Criminal,  Admiralty,  and 
Ecclesiastical  jurisdiction,  both  as  to  natives  and 
British  subjects,  &c.,  within  the  said  town,'  &;c. 
N'ow,  if  we  take  the  clause  conferring  the  Ecclesias- 
tical jurisdiction,  and  apply  the  words  ^  and  towards 
and  upon  all  persons  so  described  and  distinguished 
by  the  appellation  of  British  subjects  as  aforesaid'  to 
the  words  immediately  preceding,  viz.  ^  and  all  the 
territories  which  now  are,  or  hereafter  may  be,  subject 
to  or  dependent  upon  the  said  Government,'  and  to 
those  words  only,  we  might  then  hold  that  we  had  an 
Ecclesiastical  jurisdiction  within  and  throughout  the 
town  and  island  of  Bombay^  and  also  over  British  sub- 
jects, in  the  narrower  sense  of  the  term,  in  the  other 
territories  subject  to  the  government  of  Bombay  ;  and 
this  construction  would  be  in  strict  conformity  with 
the  practice  of  the  Court  ever  since  it  was  established^ 
and  is  moreover  favoured  by  the  language  used,  the 
words  ^  and  towards,'  &c.  seeming  to  couple  the 
words  following  with  the  sentence  immediately  pre- 
ceding, and  being  unnecessary  and  ungrammatical  if 
the  operation  of  the  former  words  was  to  be  confined 
to  ^  persons  described  and  distinguished  by  the  appel- 
lation of  British^  subjects  ;'  and  further,  the  words 
*  there  residing  '  may,  with  at  least  equal  grammatical 
correctness,  be   applied  to  '  the  territories  which  now 
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Ave    or   hereafter   may   bo    subject   to    or   dependeut       ^^56. 
upon  the  Government  of  Bomhaj/,^  as  to  the  whole  of    Aedaseepw 
the  local   defiDition    of  the   iurisdiction.     This   eon-    Cltrsetjeb 
struction  AYOuld  give  us  a  jurisdiction  local  and  uni-  Pekozeboth 
versal  in  the  town  and  island  of  Bomhaij^  and  personal 
over  British  subjects  in  the  territories  dependent  upoii 
the   Government  of  Bombay ;   and  this  construction 
alone  (if  the  natives  of  Bombay  may  not  be  described 
as  British  subjects)  Avould  be  in  conformity  with  the 
jurisdiction  heretofore  exercised  by  the   Court,   and 
seems  to   satisfy  and  reconcile  the  language  of  the 
Statutes  and  the  Charters.     I  have  shown  l^iat  the 
Statute  gives  the  Court  a  general  Ecclesiastical  juris- 
diction ;  and  it  is  laid  doAvn  by  Chief  Justice  Russell, 
in   Beebee  Mutira^s  case,   on  the   authority   of  Lord 
Kenyon,  in  the  Kiny  v.  3fillcr  (6  Term  Eep.   268), 
that  the  King's  Charter  could  not  essentially  narrow 
the  powers  granted  by  Act  of  Parliament ;  nor  do  I 
think  there  Avas  any  intention  to  do  so,  the   Charter 
being  intended  rather  to  particularize  and  specify  the 
powers  of  the  Court  than  to  limit  and  control  them. 

^'  But  another  argument  has  been  used  against  the 
exercise  of  an  Ecclesiastical  j  urisdiction  over  any  other 
inhabitants  than  those  of  British  pareutage  or  descent, 
on  the  ground  that  the  Ecclesiastical  Courts  are 
essentially  Courts  Christian,  and  that  their  jurisdiction 
cannot  be  applicable  to  persons  of  any  other  religion, 
because  formerly  the  sentences  of  those  Courts  were 
enforced  by  the  greater  or  lesser  excommunication,  a 
process  which,  in  the  case  of  a  Hindoo,  or  Fire  wor- 
shipper, would  be  simply  absurd.  To  this  it  may  be 
answered,  that  excommunication  Avas  abolished  bv  the 
53rd  Geo.  III.,  c.  127,  and  consequently  was  not,  at  the 
date  of  our   Charter,   the  practice  of  the  Diocese  of 
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London  ;  and  if  the  argument  is  good  for  anything  it 
tends  to  show  that  the  Supreme  Courts  in  India  can- 
not reasonably  exercise  any  Ecclesiastical  joirisdiction- 
over  natives  who-  are  not  Christians,  either  for  grant- 
ing probates  J  or  letters  of  administration,  or  other- 
wise. But  the  Charter  seems  to  have  been  framed 
with  a  view  to  meet  obiections  of  this  nature,  for  it 
expressly  provides  (sec.  29)  that  '  in  all  suits  so  to  be 
determined  by  the  laws  and  usages  of  the  said  natives, 
the  said  Courts  shall  make  such  rules  and  orders  for* 
tlie  conduct  of  the-  same,  and  frame  such  process  for 
the  execution  of  their  judgments,  sentences,  or  de- 
crees, as  shall  be  most  consonant  to  the  religion  and 
manners  of  the  said  natives,  and  to  the  said  laws  and 
nsages  respectively,  and  the  easy  attainment  of  the 
ends  of  jnstice  ; '  and  the  whole  Charter  is  conceived 
in  the  same  enlarged  and  liberal  spirit,  looking 
rather  to  the  substantial  ends  of  jnstice  than  to  an 
exact  conformity  to  the  proceedings  of  English  Courts 
of  law. 

"  It  has  been  pointed  out,  too,  that  Sir  Erskine 
Perrifs  judgment  proceeds  on  the  assumption,  that 
unless  the  Court  exercise  an  Ecclesiastical  jurisdiction, 
nntives  of  Boml)aJf^YOvl^i  have  no  means  of  enforcing 
the  rights  and  obligations  springing  from  the  married- 
state,  and  would  be  altogether  without  remedy  ;  and 
in  reply  to  this  argument,  it  is  suggested  that  the 
wife,  in  a  case  like  the  present,  might  sue  her  hus- 
band, either  on  the  equity  or  plea  side  of  the  Court,, 
and  that  at  all  events  persons  supplying  her  with 
necessaries  might  sue  him.  That  is  quite  true,  and  it 
might  constitute  some  argument  against  the  existence- 
of  an  Ecclesiastical  jurisdiction  in  such  cases,  if  the 
®i.ily    ^conjugal  rights'   acc^uired  by    marriage  by  a 
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Parsee  f  am  ale  were  a  right  to  bo    mamtainod    at   tlie        ^^oG. 
expense  of  her  husband  ;  but  though  it    is    true    that    Akt>aseer 
marriage  is  a  contractj  it   is   something   more    than   a    ^^^^™^^^ 
contract.     It  is  the  most  important  of  all  social  insti-  Peeozeboye 
tutions^    and    under   it    a   female    acquires   a   status, 
rights,  and  privileges    which    would    be    very    inade- 
quately vindicated  by  an  action  for  necessaries ;  and  I 
am  not  aware  of  any  authority  for    the    position  that 
she  could  enforce  those  rights  and  privileges  by  a  suit 
against  her  husband  on  the  equity  side  of   the    Court. 
I  think  it  is  much  more  natural  to    suppose  that    the 
Legislature,  when  it  was   about   to    erect    Courts    of 
plenary  authority  and    jurisdiction  in   the   presidency 
towns  of  Eritish  I?idia  on  the  model  of   the  Courts    of 
Yarious  jurisdictions  in  Englarid,    and  expressly   con- 
ferred upon  the  Indian  Courts  those    different    species 
of  jurisdiction,  it    was    intended    that   the    procedure 
should  be,  so  far  as  was  consistent    with    the   circum- 
stances of  the  country  and  its  inhabitants,  conformable 
to  that  of  the  Courts   in   England   respectively   exer- 
cising the  corresponding  jurisdictions.     And,   finally, 
this  jurisdiction  has  been    so    long  exercised   in    the 
Supreme  Court  and  the  Eecorder's  Court  that    it   has, 
to  use  the   language   of   Lord   Mansfield ,    become  ^  a 
rooted  and  established  practice,'  not    to    be   disturbed 
except  upon  sure  and  sufficient   grounds.     A    suit    of 
this   kind  was    entertained   bv    Sir   James  Macintosh 
when  Recorder ;  and  we  have  seen  that  two  suits  of  a 
similar  kind  were  entertained  by  Sir  JErskine  Perry,  to 
whose  judgment  in  the  case  between  these  very  parties 
I  beg  leave  more  particularly  to  refer, — a   judgment 
founded  upon    much    research    and    inquiry,    and    an 
extensive   knowledge    of    the    subject.     Under    these 
circumstances,  even  if  I  saw  more  reason  than  I  do  t© 
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1S56.        doubt  the  soundness  of  tlie  views  of  my  predecessors, 

Ardaseer     I  should  pause  before  I  took  upon  myself  to  reverse  a 

^URSRTJEE    (..j^.j^Qi^i^  of  decisions  which  has  flowed   all   in    one    di- 

P£Eozk:BOY£;  rection  for    half   a   century,    or   thereabouts,    and   I 

believe  still  longer.     I  think  it   would  be  incumbent 

on    me,    even   if   I    entertained  much    more    serious 

doubts  than  I  feel  on  this  occasion,  to  act   upon  those 

uniform  decisions  until  they  shall  have  been  reversed 

by  a  superior  tribunal.'' 

The  judgm,ent  of  Sir  Charles  Jackson^  the  Puisne 
Judge,  was  as  follows  : — ^'  Two  questions  appear 
to  be  raised  by  this  protest,  first,  whether  this 
Court  has  any  and  what  Ecclesiastical  jurisdiction 
over  Parsees,  and  if  it  has,  secondly,  to  what  extent 
such  jurisdiction  can  be  properly  exercised  between 
Parsees. 

'' The,  first  question,    vAether  this    Court  has   any 
and  what  Ecclesiastical  jurisdiction  over  Parsees,   must 
be  decided  upon  the  construction  of  the  Act  of  Parlia- 
ment authorising  the  establishment  of  this  Court,  and 
the  Charter  of  the  King  passed  in   pursuance    of   that 
Act.     The    4th    Geo.  lY.,    c.  71,  sec.   7.  authorised 
His  Majesty,  by    Charter,    to    erect    and   establish   a 
Supreme  Court  at  Bomhafj_^   '  with  full  powers  to  exer- 
cise such  civil,  criminal,  admiralty,  and  Ecclesiastical 
jurisdiction,  both  as  to  natives   and   British   subjects, 
and  to  be  invested  with  such,  powers  and   authorities, 
privileges  and  immunities,  for  the   better   administra- 
tion of  the  same,  and  subject  to  the  same  limitations, 
restrictions    and   control    within    the    said    town    and 
island  of  Bomhay  and  the  limits  thereof,  and    the    ter- 
ritories subordinate  thereto,  and  within  the    territories 
which  now  ur    hereafter  may    be    subject    to    or    de- 
jiendcnt  upon  the  GoAcrnment  of  Bombay^    as  the  said 
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Supreme  Court  of  Judicature  at  Fort  William  iu    Ben-        iSoO. 
gal\)j  virtue  of  any  law  now  iu  force  and   unrepealed    Ard.^seeu 
doth  consist  of,  is  invested  v/ith,  or  subject  to,  within      li.slukl. 
the  said  Fort  William,  or    the  places    subject    to   or  Perozeboys 
dependent  on  the  Government  thereof.'     It  is  clear 
from  this   section,  that  the  Legislature    contemplated 
the   issuing  of  a  Charter    giving  this   Court  an  Eccle- 
siastical jurisdiction    over  natives    as  well  as  British 
subjects,  and  the  same  power  to   administer  the   same 
as  the  Supreme  Court  at  Calcutta  was  invested  with  ; 
and  it  appears  from  the   17th  section   that  this   Court, 
when  created,  is  required   ^  to  do,    execute,   perform, 
and  fulfil  all   such  acts,   authorities,    duties,   matters, 
and  things  whatsoever  as  the   Supreme   Court  at    Cal- 
cutta  is  or  may  he  lawfully  authorised,  empowered,  or 
directed  to  do,     execute,     perform,     and    fulfil,'    &c. 
Considering    the   terms    of   this   enactment,   and   the 
positive  language  of  section  13  of  the  13th  Geo.  III., 
c,  63,  conferring  a  general    Ecclesiastical  jurisdiction 
on  the  Supreme   Court   at    Calcutta,  and   the  decision 
of  that  Court  in    Beehce  Muttra^s.   case,    I  think,    it  ia 
clear  that  this  Act   confers  upon  this  Court  an  Eccle- 
siastical jurisdiction  over  the  natives  of  Bomhay. 

^^  The  Charter  establishing  this  Court,  dated  tho 
8th  of  December,  1823,  must  next  be  considered. 
The  47  th  section  of  that  Charter  regulates  our  Eccle- 
siastical jurisdiction,  and  appears  to  be  divisible  into 
two  parts.  The  first  part  of  the  section  gives  an 
Ecclesiastical  jurisdiction  in  all  causes  and  suits  which 
are  of  Ecclesiastical  cognizance  ;  and  the  second  gives 
power  to  grant  Probates  and  Letters  of  Administration  '^ 
and  the  terms  employed  throughout  the  section,  de-. 
scribing  the  classes  of  persons  subject  to  these  dif- 
ferent jurisdictions,  are  very  remarkable.  The  first 
part  of  the  section  grants,    the  Court  Ecclesiastical 
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1856.  jurisdiction  '  towards  and  upon  all  persons  so  de- 
Ardaseer  scribed  and  distinguished  by  the  appellation  of  British 
CaRSETjKE  six|)jects,' — '  as  the  same  is  now  nsed  and  exercised  in 
Ferozeboye  the  Diocese  of  London  in  Great  Britain^  so  far  as  the 
circumstances  and  occasion  of  the  said  town,  &c.,  shall 
admit  or  require/  and  for  that  purpose  authority  is 
given  to  this  Court  to  hear  and  determine  all  causes 
of  Ecclesiastical  cognizance  brought  ^  against  any  of  the 
said  subjects.'  The  second  part  empowers  the  Court  to 
grant  Probates  of  the  Wills  ^  of  all  or  any  of  the  said 
subjects,'  ^  dying  and  leaving  personal  effects  within 
the  said  town,  &c.,  and  of  all  persons  who  shall  die 
or  have  eiiects  within  the  places  aforesaid.'  These 
last  words,  ^  and  of  all  persons,'  &c.,  could  not  have 
been  inadvertently  inserted  in  this  section,  for  they 
are  not  to  be  found  in  the  Calcutta  Charter  (of  which 
the  Ecclesiastical  section  in  this  and  the  Madras  Char- 
ter is  in  other  respects  a  copy),  and  their  insertion 
here  raises  the  construction,  that  it  was  intended  to 
let  in  a  larger  class  of  persons  to  the  benefit  of  the 
Jurisdiction  regarding  Probates  than  was  provided  for 
in  the  previous  part  of  the  section  regarding  Ecclesias- 
tical suits.  It  is  material,  therefore,  to  ascertain  what 
persons  are  meant  by  the  description  of  ^  persons  so 
described  and  distinguished  by  the  appellation  of  Bri- 
tish subjects  ;'  whether  this  description  means,  as  is 
contended,  on  the  one  hand,  that  anomalous  class  of 
persons,  so  well  described  by  Sir  Charles  Grey  in  his 
Minute  in  the  Eeport  on  the  Affairs  of  the  East  India 
Oompany, —  a  class  defficult  to  define,  but  well  under- 
stood in  the  common  parlance  of  the  Supreme 
Courts  ;  or  whether  it  means  all  inhabitants  of  this 
Island,  excepting  aliens.  Yf  e  find  the  same  e::pres- 
«ion  used  in  the  28th  section  of  the  Charter,  in 
which  the  jurisdiction  in  Civil    suits  and   actions   is 


^:i<^ 
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confined  to  such  ^  persons  as  have  been  heretofore  de-        ^'^^^• 
scribed  and  distinguished  in  our  Charters   of  Justice    Ardaseer 
iov  Bomhaj/hy  the  appellation  of  British  subjeotvs;'    Cuhsetjes 
and  this    section    is    followed    by    the    29th,  which   Perozkboyk 
gives  the  Supreme  Court  jurisdiction  in  all   suits  and 
actions  against  the  inhabitants  of   Bomhaif.     This  last 
clause  applies  to  the   inhabitants   generally^  and  does 
not  appear  to  be  introduced  merely  for  the  purpose  of 
giving   jurisdiction   over  alien s^  inasmuch  as  it  pro- 
vides, in  the  ca;ses  of  Mahomedans  and  Gentoos,  that 
their  peculiar  laws  should  be  preserved  to  them  ;   and 
I,  therefore,  think  that  these  two  sections,  taken  to- 
gether, show  that  the  28th  section  applied  to  a  parti-- 
cular  class  of    British    subjects,    and   not   to   all  the 
inhabitants  of  Bombay,     We  find  the  same  expression 
in  the  43rd   section  oi  the  Charter,  which  empowers 
the  sheriff  to  summon  in  crinTinal  cases  juries  '  being 
persons  so  heretofore  described  and  distinguished  as^ 
British  subjects' ;  and  it  i%  clear  that  under  that  clause' 
of  the  Charter,  previous  to  the  year  1826,  all  the  in- 
habitants of  Bomhaif  could  not  serve  on  juries,  for  in- 
that  case  the  Statute,  Tth  Geo.   lY.,  c.  37,  which  was^ 
passed   to  render   all  inhabitants    (not   btjing  aliens) 
capable  of  serving  on  juries,,  was  wholly  unnecessary,. 
On  the  whole,  therefore,  I  think  that  from  the  refer- 
ence to   former  Chapters  in  section  28,  and  from   the=  , 
position  in  which  the  expression  is  found  in  that  sec- 
tion, and   from   the    terms  of   the   43rd   section,  and 
Statute,  7th  Geo.  lY.,  c.  37,  that  the   expression  ^de- 
scribed and   distinguished  as  British  subj.ects'  cannot 
mean  all  the  inhabitants  of  Bombay^  and  that  it  must 
be  understood  as   meaning   British    subjects  in  a   re- 
stricted sense,  and  excluding^  all  those  '  subjects'  who- 
have  no  other  claim  than    that  of  birth    in    British 
India,.     Such,  was  the   opinion  of  Sir  Charles   Qrey  o-rs 
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1856.  tlie  meaning  of  that  term,  as  expressed  in  the  report 
Ard-Iseer  to  which  I  have  referred  ;  and  such  was  the  opinion  of 
'Cursj.:tjeii  g-^,  Edward  Ryan^  arrived  at  in  Beebce  MuttraJs  case 
Pehoseboyb  (^Clarke's  Eules,  p.  142);  and  though  the  other  Judges 
dissented  frOm  him  in  that  decision^  it  would  appear 
from  the  report  that  Chief  Justice  Sir  William  Rus- 
sell did  not  dissent  from  this  construction  of  the  term 
'  British  subjects.' ((7/<^r/i:^'5  Kules,  p.  127.)  Then,  again, 
I  think  that  {\\q  different  language  used  in  the  latter 
part  of  section  47  of  the.  Charter,  in  which  the  jurisdic- 
tion is  given  to  grant  Probates  of  the  Wills  '  of  the 
said  subjects,' ^  and  of  all  persons  w^ho  shall  die  or 
have  effects  within  the  places  aforesaid,'  was  probably 
introduced  for  the  purpose  of  avoiding  the  question 
which  arose  in  Beehee  Muttra's  case ;  and  it  certainly 
is  improbable  that  they  should  have  been  so  introduced 
for  the  purpose  of  meeting  the  case  of  aliens  and  so- 
journers only,  a  suggestion  which  seems  to  me  answered 
by  a  comparison  of  sections  28  and  29  of  the 
Charter,  in  which  the  term  ^  British  subjects'  is  evi- 
dently used  in  contradistinction  to  the  other  native 
inhabitants  of  Bombay. 

"  Having  thus  ascertained  the  strict  meaning  of  the 
term  ^  described  and  distinguished  as  British  subjects,' 
in  the  first  part  of  this  section,  I  will  proceed  to   ex- 
amine  some  of  the  grounds    on   wdiich   it   has  been 
attempted  to  give  those  words  a  more  extensive   con- 
struction.    First,  it  is  said  that  this  construction   will 
exclude   from  the  Ecclesiastical    jurisdiction  of  this 
Court,  except  with  respect  to  Probate  and  Administra- 
tion, not   only    Parsees,    Hindoos,    Mahomedans,    and 
Jews,  but  also  the    Protuguese   and    native    Christian 
inhabitants  of  this  Island.     This  is  not  so,    for    under 
the  general  Ecclesiastical  jurisdiction  vested  in  us   by 
the  1th  Geo.   IV.,  c.  71 ,  we   might  still  entertain  all 
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suits  of  an  Ecclesiastical  nature  '  which  the   circum-        1856. 
stances  and  occasion'  of  such  parties  might  require  ;    Ardaseer 
but  whether  we  ought  to  exercise  with  respect  to  all         ^  ^^[ 
these  parties  such  general  Ecclesiastical  jurisdiction  is  a  Perozeboye 
question  of  grave  doubt,  for  such  a  jurisdiction  seems 
wholly  inapplicable  to  Asiatics,  whose  creed  admits  of 
poligamy  and  great  facilities  of  divorce. 

''  Then  again  it  is  argued,  that  the  28th  section  of 
the  Charter  gives  this  Court  jurisdiction  to  determine 
all  suits  and  actions  whatsoever,  and  is  supposed  to 
give  us  an  Ecch3siastical  jurisdiction  over  natives,  if 
section  47  does  not.  The  words  in  the  28th  section 
are  certainly  large  and  general,  and  would,  I  think, 
justify  us  in  entertaining  an  action  by  Perozeboye 
against  her  husband  for  his  breach  of  contract  in  not 
maintaining  her ;  but  it  is  manifest,  looking  at  the 
whole  Charter,  and  particularly  at  sections  10,  41,  42, 
43,  44,  and  47,  that  section  28  was  only  intended  to 
define  the  jurisdiction  of  this  Court  in  plea  side  cases, 
and  so  it  has  always  been  understood.  If  section  28 
had  the  extensive  meaning  now  sought  to  be  put  upon 
it,  many  of  the  clauses  in  the  Charter  to  which  I 
have  referred  were  wholly  unnecessary. 

''  Assuming,  then,  that  the  Charter  does  not  contem- 
plate the  exercise  of  any  Ecclesiastical  jurisdiction 
over  natives,  except  with  respect  to  Probates  and 
Letters  of  Administration,  and  assuming  that  the  Act 
4th  Geo.  lY.,  c.  71,  does  confer  a  general  Ecclesiastical 
jurisdiction  over  natives,  and  that,  in  accordance  with 
Beehee  Muttrah  case,  nothing  in  our  Charter  can  limit 
or  restrict  the  general  jurisdiction  so  given,  I  still 
doubt  whether  we  ought  to  entertain  a  suit  for  resti- 
tution of  conjugal  rights  between  Parsees.  We  find 
that  we  have  a  vague  general  Ecclesiastical  jurisdic- 
tion over  natives  under  the  Act ;  and  that  the  Charter, 

yoL.  VI.  u  1 
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1856.        in  whicli  we  should  expect  to  find  that  jurisdiction 
Ardasekr    more  clearly  defined^  does  not  contemplate  the  exer- 
^'^  CISC  01  any  such  jurisdiction,  except  with  respect  to 

Perozeboye  Probates  and  Letters  of  Administration.  Surely  if  the 
Charter  itself  is  so  cautious  in  developing  the  general 
jurisdiction  given  over  natives  by  the  Act,  it  behoves 
us  to  evince  as  much  caution  in  exercising  that  juris- 
diction. I  can  conceive  some  subjects  of  Ecclesias- 
tical cognisance, — alimony  for  instance, — which,  upon 
admitted  marriage,  it  might  be  proper  to  enforce 
tinder  the  general  Ecclesiastical  jurisdiction  as  between 
parties  other  than  Christians ;  but  I  should  not  be 
disposed  to  enforce  as  between  persons  of  this  class 
personal  duties  which  may  not  flow  from  the  contract 
of  marraige  as  understood  by  them,  or  laid  down  in 
their  creed,  and  which  certainly  have  not  been  made 
of  positive  obligation  by  any  law  or  Statute.  It  is 
the  policy  and  intention  of  this  Charter  to  adapt  our 
Ecclesiastical  jurisdiction  to  British  subjects  ^  so  far 
as  the  circumstances  and  occasion  of  the  said  town^ 
island,  territories  and  people  shall  admit  or  require  ;  ^ 
and  acting  in  that  spirit,  I  think  we  should  hesitate 
before  we  introduced  among  Asiatics  so  peculiar  a 
form  of  proceeding  as  this.  The  jurisdiction  to  com- 
pel cohabitation  seems  to  flow  peculiarly  from  the 
Canonist's  notions  of  indissolubility  of  a  Christian 
marriage,  and  the  obligation,  under  dread  of  spiritual 
censure,  to  perform  all  conjugal  duties,  and  is,  there- 
fore, I  think,  inapplicable  to  natives,  who  are  not 
bound  by  any  law  that  I  know  of  to  live  with  their 
wives,  and  are  allowed  great  facilities  of  divorce.  If 
a  suit  of  this  nature  can  be  entertained,  we  may  be 
called  on  hereafter  to  compel  a  native  woman  to  re- 
turn to  her  husband's  roof,  under  which  he  has  other 
wives,  who    monopolise    his    attentions,    or  we   may 
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compel   a  Mussulmanee    to  retuTn  to    her   husband's        i^^^- 
house,  to  be  divorced  the  minute    afterwards,  by  an    Ardaseer 
imprecation.     And  indeed  it  appears  from    the  case      ursetjee 
of    Buchahoye   v.     Merwanjee    Nusserwanjee   {Perry'^s  Perozeboye. 
Oriental  Cases,  p.  73),  that  the  Parsees  also  claim  great 
facilities    of   divorce.     These    may  be  extreme  cases, 
but  I  think  they  show  the  inapplicability  of  this  form, 
of  suit  to  Asiatics.     It  is   true  that  in  an  old  case, 
Anclries  v.  Andries^   the   Consistory  Court  in   England 
held,  that  they  had  jurisdiction  in  a  cause  for  restitu- 
tion of  conjugal  rights,  brought  by  a    Jewess  against 
her  husband,  a  Jew.     Sir    William  Wynne,  in  Lindo  v. 
Belisario,    explains     this  case,  and  does    so    on  the 
ground  that  the  marriage  was  admitted,  and  that  the 
Ecclesiastical  Court  was  the  only  one  they  could  apply 
to  for   the  purpose.     (1  Hagg.   Cons.  Eep.  Appx.  9.) 
The  observations  of  Sir  William  Wynne   on  Andries  v. 
Andries  were  quite  extrajudicial ;   and  it  would   seem 
from  his  observation  (ib.  p.  11),  and  those  of  Sir  William 
Scott  (1  Hagg.  Cons.  Eep.  216)  in  Lindo  v.    Belisario^ 
that  they  entertained  great  doubt,  if  not  on  the  juris- 
diction, at  least  upon  the  propriety  of  exercising  it,  in 
a  question  of  marriage  by  Jewish  law,  and,  but  for  the 
request  of  the  Lord  Chancellor,  and  with  the  view   of 
assisting  him,   would  have    declined  to   exercise  it; 
and  if  they  doubted   their  jurisdiction  ^to   determine 
the  validity  of  such  a  marriage,  they  surely  must  have 
doubted   it  with   respect   to    enforcing   the   personal 
duties   flowing   from  such   a   marriage.     The  doubts 
of  these  learned  Judges   respecting  their  jurisdiction 
in  matters  relating  to  the  validity  of  Jewish  marriages 
leads  me  to  decline  jurisdiction   in  a  much    stronger 
case,  in  which  I  am  called   on   to   enforce   nersonal 
duties  arising   out  of  a  marriage  between  Parsees  ; 
personal  duties  which  are  unknown  and  undefined  by 
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1856.        any  law  that  I  am  aware    of.     No  written  authority 

Ardaseer    has  been  cited  showing  that  a  Parsee   husband  must 

CuRSETJEE    liyg  ^i^jj  ]^^g  ^'1^^  although  they  disagree  ;  and  I  can- 

Perozeboye  not  see  any  natural  law  imposing  such   a  duty,   under 

such  circumstances  ;  for  the  natural  law,   as  between 

natives,  would   rather   appear  to  be  that  they    should 

live    separate  when  they   cannot    dwell  together   in 

peace. 

''•  But  it  does  not  follow,  because  we  decline  to  exer- 
cise a  general  Ecclesiastical  jurisdiction  over  Parsee, 
Mahomedan,  and  Hindoo  inhabitants  of  Bomhay^  and 
refuse  to  entertain  suits  by  them  for  restitution  of 
conjugal  rights,  that,  therefore,  they  are  without  all 
remedy  in  such  cases  as  these.  By  an  adaptation  of 
the  law  of  alimony  to  a  state  of  circumstances  like 
these,  we  might  still  give  the  wife  a  remedy  against 
her  husband  in  the  Ecclesiastical  Court.  Having  this 
general  Ecclesiastical  jurisdiction  over  natives,  we 
might  perhaps  exercise  it  so  far  as  to  make  a  native 
husband  do  justice,  and  maintain  his  wife  ;  but  it  is 
quite  a  di:fferent  thing  to  say  that  a  native  husband 
shall  cohabit  with  his  wife,  whether  he  likes  it  or  not ; 
for  that  appears  to  me  to  be  an  adjudication  applicable 
to  Christians  only,  and  somewhat  anomalous  when 
applied  to  Asiatics ;  and  if  any  objection  (which  does 
not  occur  to  me)  should  exist  to  that  course,  I  cannot 
see  why  she  should  not  have  a  right  of  action  against 
her  husband  for  damages,  or  a  suit  in  equity  for  a 
maintenance.  Marriage,  whatever  the  form  of  the 
contract  may  be,  constitutes,  if  not  an  express,  at  all 
events  an  implied  contract  between  the  parties  that 
the  husband  shall  maintain  his  wife.  In  Christian 
countries  a  breach  of  this  contract  cannot  be  enforced 
by  the  wife  in  a  Civil  Court  directly  against  the  hus- 
band, because  the  law  considers  a  man  and  his  wife 


ON    APPEAL    FROM     THE    EAST    INDIES.  373 

I' 

as  one  person,  and  will  not  permit  an  action  by  the  1856. 
wife  agalRst  her  husband ;  but  no  such  principle  is  Arbaseer 
known  to  the  i,Iahomedan,  Hindoo,  or  Parsee  lav/- ;  ^ursetjee 
and  the  Supreme  Courts  at  Calcutta  and  here  have  Perozeboyk 
always  treated  native  married  women  as  femes  sole^ 
and  indeed  it  is  quite  impossible,  upon  any  a  priori 
or  natural  reasoning,  to  treat  them  as  anything  else. 
There  being,  then,  as  alleged  in  this  case,  a  breach  of 
contract,  the  husband  having  refused  to  receive  his 
wife,  having  forcibly  expelled  her  from  his  house,  and 
having  failed  to  maintain  her,  what  is  there  to  prevent 
this  Parsee  feme  sole  from  bringing  an  action  against 
her  husband  for  damages,  or  a  suit  in  equity  for  a 
maintenance  past  and  future,  to  be  secured  from  his 
estate  ?  A  great,  wrong  has  been  done  her,  and  there 
must  be  some  remedy.  The  mere  fact  that  such  an 
action  is  novel,  and  unknown  to  the  English  law, 
would  be  no  answer  to  her  claim,  for  the  rea'sons 
already  stated  ;  and  she  seems  to  have  just  the  same 
right  to  sue  in  respect  of  this  breach,  as  any  other 
person  has  to  sue  for  any  other  breach  of  contract ; 
and  there  is  certainly  nothing  impolitic  or  contra  bonos 
moreSj  in  her  recovering  damages  for  the  wrong  done 
her,  or  obtaining  that  maintenance,  past  and  future, 
to  which  she  is  justly  entitled  ;  and  I  must  say,  I  think 
that  this  lady  would  have  a  remedy  directly  against 
her  husband.  But  even  if  this  were  not  so,  under 
the  circumstances  he  alleged  it  is  clear  that  the 
parties  who  suppl}^  her  with  necessaries  will  be  en- 
titled to  recover  against  her  husband,  and  this  Court 
has  already  so  decided. 

^'  The  only  question  which  remains  is  no  doubt  en- 
titled to  much  consideration.  It  is  forcibly  urged,  that 
the  question  has  already  been  decided  by  a   judgment 


374  CASES    IN    THE    PRIVY    COUNCiL 

1S56-  of  Sir  ErsMne  Perry  between  these  parties,  and  that 
Ardaseer  his  judgment  has  since  been  followed  in  another  case, 
s^^rjLE  ^^^^  ^1^^^  -^  would  be  wrong  now  to  re-open  the  ques- 
Peeozeboye  tion.  This  objection  would  have  had  more  weight  if 
the  parties  had  ever  acted  on  the  previous  decision  in 
this  case ;  but  it  appears  that  after  Sir  Erskhie  Perry'' s 
judgment,  no  further  steps  v/ere  taken,  and  the  cause 
dropped,  and  that  now  an  entirely  new  suit  has  been 
commenced,  to  which  the  present  protest  has  been 
put  in.  I  am  anxious,  of  course,  to  pay  every  respect 
to  the  opinions  of  this  Court ;  but  I  should  not  have 
thought  that  the  cases  referred  to  established  such  a 
course  of  decision  as  precluded  us  from  inquiring 
further  into  a  question  of  jurisdiction,  more  especially 
when  we  find  that  no  such  suit  has  ever  been  recog- 
nised at  Calcutta^  or  I  believe  at  Madras^  and  there  is 
no  report  of  any  enforcement  of  cohabitation  here. 
For,  notwithstanding  the  strong  opinion  of  the  Chief 
Jifetice,  I  still  think  there  is  some  doubt  how  far  the 
language  of  the  Charter,  directing  us,  in  1823,  to 
proceed  in  Ecclesiastical  matters  according  to  the 
practice  of  the  Diocese  of  London^  has  the  e:ffect  of  in- 
troducing into  this  country  the  Statute,  53rd  Geo,  III., 
c.  127,  by  which  the  process  of  excommunication  in 
such  cases  was  abolished,  and  other  process  sub- 
stituted. However,  if  I  am  wrong  in  entertaining 
this  question,  and  not  feeling  bound  by  authority,  I 
am  happy  to  think  that  the  expression  of  my  opinion 
must,  from  the  constitution  of  this  Court,  be  pecu- 
liarly harmless. " 

In  pursuance  of  the  practice  of  the  Supreme  Court, 
an  Order  was  made  in  accordance  with  the  judgment 
of  the  Chief  Justice,  discharging  the  protest  with 
costs. 
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The  Appellant   appealed  from   this   Order   to   Her        ^856. 
Maje'sty  in  Council  (a).     The  appeal  was  argued  by         ArdI^er 

CURSETJEE 

The  Queen's  Advocate  (Sir  John  Harding)  and  Peeozeboyb 
Mr.  Ayrton^  for  the  Appellant,  and 

i)r.  Addams  and  Mr.  Le  Ilessuner,  for  the  Ee- 
spondent. 

(a)  Previous  to  the  hearing  of  tlie  appeal  a  searcli  was  made  at 
the  instance  of  the  Respondent,  among  the  records  of  the  Supreme 
Court  at  Bombay  and  the  late  Recorder's  Court,  for  any  re'cords  of 
Ecclesiastical  suits  between  natives  of  India  or  other  Asiatics  for 
any  causes  matrimonial,  when  the  following  authorities  were  re- 
ported by  the  acting  Registrar  and  certified  to  the  Judicial  Com- 
mittee to  be  the  only  cases  on  record,  from  the  earliest  date  at 
which  these  records  commenced,  to  the  present  time : — 

1 .  Anna  Petnise  v.  Jacoh  Petnise,  of  Bombay,  Armenian.  The 
libel  was  filed  on  the  7th  day  oi  January,  1802,  for  alimonj^  On 
the  3rd  day  of  May,  1802,  sentence  of  the  Court  was  signed  in  this 
cause,  and  on  the  23rd  of  March,  1805,  the  Court  ordered  an  at- 
tachment to  issue  against  the  goods  and  chattels  of  the  Impug-* 
nant,  per  monthly  alimony  due  to  Promovent 

2.  Bmtagool  Johannes  v.  Gregory  Johannes,  of  Bombay,  Arme- 
nian. The  libel  was  filed  on  the  1 0th  of  September,  1811,  for  divorce 
and  separation  from  the  bed  and  board  and  mutual  cohabitation. 
On  the  28th  of  July,  1812,  the  Court,  by  consent,  dismissed  the 
libel;  and  on  the  20th  of  October,  1812,  it  was  ordered  that  the 
original  account  in  Armenian  should  be  delivered  to  the  Impugnant. 

3.  Sahibnaboye  v.  Shailcjee  Zarah,  of  Bombay,  Mahomedan^ 
libel  filed  on  the  16th  of  June,  1815,  for  decree  to  pronounce  that 
the  marriage  which  took  place  between  the  parties  was  void  and  o£ 
no  effect.  On  the  8th  of  July,  1815,  Court  granted  to  Impugnant 
leave  to  defend  this  suit  in  forma  pauperis,  and  no  further  proceed-^ 
ings  took  place. 

4.  Perozeboye  v.  Ardaseer  Cursetjee,  of  Bombay,  Parsee,  libel 
filed  on  the  8th  of  July,  1843,  for  decree  that  the  said  Arcla-- 
seer  Cursetjee  do  take  back  the  said  Perozeboye  his  lawful  wife^ 
and  treat  her  with  conjugal  kindness.  On  the  21st  of  September, 
1843,  Court  overruled  the  protest  with  costs  ;  and  on  the  19th  o£ 
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1856. 


The  Queen's  Advocate 


Aedasker  ^  ^  .   .        » 

CuRSETjEB         There  are  two  important  questions  for  decision  m 
Pesozeboye  this  case :  first,  what  jurisdiction  the  Supreme  Court 

Octoher,  1 843,  leave  to  appeal  was  granted,  and  no  f  urtker  proceed- 
ings. 

5.  Buchoohoye  v.  Mervjanjee  Nasserwanjee,  of  Bomhay,  Parsee, 
libel  filed  on  the  2nd  of  Fehruary,  1844,  for  decree  that  the  said 
Menoanjee  Nasser wanj eedioi3k.Q  liome  and  receive  the  said  i?^^<?/^oo- 
hoye  his  wife,  and  treat  her  with  marital  affection  and  to  render 
her  conjugal  rights.  On  the  20th  of  ^j?n/,  1846,  sentence  of 
Court  signed,  and  filed  the  same  on  the  7th  of  May,  1846. 

6.  Perozehoye  v.  Nanahlioy  Framjee,  of  Bombay,  Parsee,  libel 
filed  on  the  17th  of  Fehruary,  1844,  for  decree  that  the  said 
Nanahlioy  Framjee  do  take  home  and  receive  i\iQ  ^oidi  Perozehoye  his 
wife,  and  to  treat  her  with  marital  affection  and  to  render  her  con- 
jugal rights.  On  the  1st  oi  January,  1846,  sentence  was  signed  in 
this  cause,  and  filed  the  same  on  the  2nd  of  January,  1846. 

7.  Buchoohoye  v.  Merwanjet  Nasser waiijee,  of  Bombay,  Parsee 
inhabitants,  libel  filed  on  the  8lh  of  June,  1849,  for  divorce  and 
separation.  On  the  22nd  of  September,  1851,  cause  called  on  for 
hearing  and  was  struck  out,  the  Impugnant  being  dead. 

8  Perozehoye  v.  Ardaseer  Cursetjee,  of  I^omhay,  Parsees,  libel 
filed  on  the  7th  of  November,  1853,  for  decree  that  the  said 
Ardaseer  Cursetjee  do  take  back  his  lawful  wife  the  said  Perozehoye, 
and  treat  her  with  conjugal  kindness,  and  to  provide  for  her  ali- 
mony in  the  event  of  the  said  Ardaseer  Cursetjee  ref usingto  receive 
her  back.  On  the  10th  of  August,  1854,  Court  grafted  leave  to 
appeal,  and  on  the  13th  of  November,  1854,  the  petition  to  Queen 
in  Council  was  filed. 

9.  Awaboye  ^ .Nasser wan jee  Merwanjee,  of  Bombay,  Parsees,  libel 
filed  on  the  23rd  of  November,  1853,  for  decree  that  the  said 
Nasserivanjee  Merwanjee  do  take  back  his  wife  the  said  Awaboye, 
and  render  her  conjugal  rights,  and  alimony,  pendente  lite.  On  the 
22nd  of  September,  1854,  answer  of  the  Impugnant  filed,  and  !io 
further  proceedings. 

10.  JChursedball  v.  Bazenjee  Dossahoy  Baxterna,  of  Bombay, 
Parsee,  libel  filed  on  the  18th  of  October,  1854,  for  alimony.  On  the 
25th  of  June,  1855,  sentence  was  pronounced  and  signed  in  this 
cause,  and  the  same  was  filed  on  the  25th  of  August,  1855. 
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at  Bombay  possesses  in  circumstances  such   as  are  here        i^sG. 
presented ;  and  secondly,  whether  the  jurisdiction,  if    Ardaseer 
it  exists,  has  been  properly  evoked.     The  case  comes    ^^^^^^^^^ 
on  upon  the  Appellant's  protest    to  the  jurisdiction  Perozeboye 
of  the  Court.     The  parties  are  Parsees,  and  the  real 
question   is,    whether   the  Ecclesiastical  jurisdiction, 
''  as  exercised  in    the    Diocese  of    London^''''  can    be 
applied   to  Parsee    inhabitants  of    Bomlat)^  who  are 
governed   by   their    own   peculiar  laws,  and    as  be- 
tween whom,  coming  under   the    general    designation 
of  ^'  Gentoos,"  all   matters   of    contract    and    dealing 
are  to  be  determined  by  their  own  laws  and  usages. 
The  first   mention  of  Ecclesiastical   jurisdiction   con- 
ferred on  the  Supreme  Court  at  Bombay^   is    in  the 
Statute,  37th  Geo.  III.,  c.  142,  sec.  9,  which  enabled 
His  Majesty  to  erect  Courts  of  Judicature  in  Madras 
and  Bombay   respectively,  with  ^' full  power  and  au- 
thority to  exercise  and  perform  all   Civil,  Criminal, 
and  Ecclesiastical  and  Admiralty  jurisdiction."     The 
Statute  then  defines  the  extent  of  the  general  juris- 
diction of  the  Court,  while  section   12,  which  is  ex- 
tremely germane  to  the  present  question,  ^'  in  order," 
as   it   is   there    expressed,  ^'that  due  regard  may  be 
had  to  the  civil  and  religious  usages  of  the  natives, 
enacts  that  the  rights  and  authorities  of   Fathers  and 
Masters  of  families,  according   as    the    same  may   be 
exercised  by  the  Gentoo   or  Mahomedan  law,  shall  be 
preserved  to  them  within  their  families  respectively, 
nor   shall    the  same  be    violated    or    interrupted   by 
any  of  the  proceedings  of  the  said  Courts."     What 
could    be    a    greater    violation    or    interruption  of  a 
Parsee  family  than  to   introduce  and  enforce  among 
them    the   Ecclesiastical     law    as    exercised    in    the 

VOL.  VI.  T  1 
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I80G.  Diocese  of  London  ?  They  are  not  British  siiB- 
AiiDASEER  jects  ill  the  sense  intended  by  the  Charter.  The* 
euRSETjEE  ^^.g^  Charter  o£  Justice  granted  to  Bombay  was> 
Peeozeeoy^  under  this  Act.  Being  under  the  authority  of  an 
Act  of  Parliament^  it  cannot  exceed  the  exact  terms 
of  the  Act,  The  King  v.  Miller  [a).  There  is  no- 
sufficient  proof  of  the  exercise  of  Ej3clesiastical  juris- 
diction by  the  Mayor's  Court  which  preceded  the 
Supreme  Court,  though,  in  a  note  by  Sir  Erskine 
Ferru  (^),  it  is-  stated  that  an  Admiralty  jurisdiction 
was  conferred  in  1683,  It  is  true  that  that  learned 
Judge  held,  in  a  case  similar  to  this,  that  the  Eccle- 
siastical laws  did  apply  to  Parsees,.  and  in  a  suit  for' 
the  restitution  of  conjugal  rights  awarded  alimony, 
jpendenle  lite  [c).  There  was,  however,  no  precedent 
for  such  a  decision,  except  a  case  between  the  same 
parties  as  in  this  suit  [d)^  decided  a  few  years  pre- 
viously by  the  sam.e  learned  Judge,  which  was  never 
appealed  to  England.  The  precedents  produced  from, 
the  Eegister  of  the  Court  are  neither  strong  in  them- 
selves, nor  do  they  prove  more  than  the  assumption^ 
of  the  jurisdiction  by  the  Suprem.e  Court,  and  sub- 
mission to  it  by  the  natives  of  Indla^  who  were  wholly 
ignorant  of  the  matter.  The  present  Charter  of  Jus- 
tice is  in  substitution  of  that  under  the  Statute^- 
B7  Geo,  III.,  e.  142,  but  contains  the  same  provisions^ 
regarding  the  jurisdiction  and  Ecclesiastical  law. 

It  is  scarcely  necessary  to  argue  the    second    ques- 
tion.    The  suit  is  wholly  informal ;  it  purports  to  be- 

{a)  6  TemnReps.  2€8';  a-nd  see  ^'Tlie  Queen r.EduljeeBymmjee,"' 
3  Koore's  "  Ind.A^}p. Cases,  408.;  '•  The  Ctueen  i\  Alloo  Paroo,"  ib. 
4.88. 

(Z»)  Perry's''  Oriental  Case.s,"  p.  Go-.         {c\  IbicLp..  7.3... 

(,f/)IUid.  p.  57.. 
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lor  a  restitutiGii  of  conjugal  rights,  but  prays  not  that  i^^^- 
alimony,  pendente  Ute^  should  be  decreed,  but  that  Ardaseer 
the  husband  shall  pay  his  wife  a  stipulated  sum  for  uRH^njEE 
separate  maintenance.  If  the  Supreme  Court  had  PEi^ozEsoYis 
all  the  Ecclesiastical  jurisdiction  possessed  by  the 
Oonsistory  and  Arches  Courts  in  England^  this  Court 
upon  appeal  could  not  make  such  a  decree,  or  any- 
thing like  it,  upon  these  pleadings.  The  Judges  in 
the  Court  below,  though  they  difer  in  opinion,  are 
equally  in  error  on  the  grounds  of  their  decision  :  the 
'Chief  Justice  considered  himself  ruled  by  the  cases 
decided  by  his  predecessor,  and  the  analogy  of  the 
Bombay  Chartea-  to  that  of  Fort  William,  Xo  case 
was,  however,  cited  befor<3  him  as  having  been  deter- 
mined in  that  Court,  and  your  Lordships  have  been 
informed  by  the  learned  late  Chief  Justice,  Sir  Lmv- 
rence  PceL  that  in  a  case  before  him,  when  presiding 
at  Calcutta^  between  natives,  it  was  unanimously 
-agreed  by  the  Judges  in  Court  that  by  the  true  con- 
stitution of  the  Charter  at  could  never  be  intended 
that  Ecclesiastical  law  was  introduced,  er  could  bo 
^enforced  against  natives  professing  a  wholly  diiferen't 
creed  from  Europeans.  The  other  learned  Judge, 
4Sir  Charles  Jackson.^  seems  to  found  his  opinion 
against  the  jurisdiction^  on  the  supposition  that  mar- 
riage is  a  civil  contract,  which,  j9<5r  se^  entitles  tlie 
wife  to  an  action  for  maintenance.  We  know  of  no 
such  law  in  our  Courts  here,  nor  do  I  apprehend, 
except  under  the  Poor  Laws,  that  any  such  right 
•exists.  The  wife's  title  to  a  settlement  in  Equity  is 
the  only  thing  the  least  resembling  such  a  right, 
but  that  is  under  a  totally  different  state  of  circum- 
stances^ and  has  notliing  to  do  with  Ecclesiastical 
law. 
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1856.  Mr.  AyHon  : 

CuRsETjEE        Though  precedents  have  been  produced  from   the 

^      ^-  files  of  the   Court  belo^,   this  case   is,   in  fact,   one 

Perozeeoye  .  .  '  .  .  '        ,  ' 

of  first  impression.  The  decisions  of  Sir  Erskine 
Perry  were  not  upon  the  same  state  of  facts  as  arise 
here,  nor  do  the  pleadings  appear  to  have  been  in  the 
same  form  ;  and  an  argument  was  there  raised  also 
before  that  learned  Judge  against  the  exercise  of  Ec-^ 
clesiastical  jurisdiction  where  the  parties  were  Par- 
sees,  which  he  overruled.  The  assumption  of  such 
jurisdiction  by  the  Supreme  Court  in  such  cases  is 
of  no  higher  value  than  the  judgment  we  now  appeal 
against.  The  whole  question  turns  upon  the  true  con-r 
struction  of  the  Bombay  Charter  of  1823  the  words  of 
which  must  govern  the  case,  Morgan  v.  Leach  (a). 
The  authority  to  apply  English  law  in  suits  in  equity, 
or  common  law,  is  general  as  regards  English  resi- 
dents in  Bombay  (^),  but  is  not  extended  to  natives  ; 
they  are  expressly  exempted  ;  their  suits  are  to  be 
determined  by  their  own  laws  and  usages.  How, 
then,  can  the  Court  administer  the  Ecclesiastical 
law  of  England  in  the  case  of  natives,  who  are  ex- 
empt from  the  Common  law  and  principles  of  Equity 
prevailing  here  ? 

Br.  Addams  :■ 

This  application  of  the  Ecclesiastical  law  to  Parsees 
is  not  for  the  first  time  introduced.  The  precedents 
show  that  suits  for  restitution  of  conjugal  rights 
have  been  frequently  brought,  and  uniformly  enter- 
tained by  the  Supreme  Court  at  Bombay^  and  that 
long  before  the  decision  of  the  two  cases  cited  from 

{(()  3  Moore's  Iiid.  App.  Cases,  428.    {h)  Cliartcr,  ds.  6.  10.  28..  29, 
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8ir    ErsJdne   Perrjfs    '' Oriental    Cases."     From   the        1S56.  ^ 
precedents  existing  in  tlie  Eegistry  of  the  Court,  that    Ardaseeij 
learned  Judge  could  have  come   to  no   other  decision.  ^\ 

In  the  case  between  these  parties,  the  learned  Chief  Peroze^oys 
Justice  has  gone  most  fully  into  the  origin  and  his- 
tory of  this  jurisdiction,  which  it  is  plain  has  been 
exercised  from  the  first  introduction  of  English  law 
into  India.  The  protest  is  against  the  parties  being 
subject  to  British  laws  at  all  :  they  say  they  arc  not 
British  subjects,  and,  therefore,  that  the  Ecclesiastical 
law  cannot  be  applied  to  them.  But  they  are  living 
under  the  protection  of  the  British  rule,  and  within  the 
territories  belonging  to  Great  Britain^  and  if,  there- 
fore, they  are  not  expressly  exempted  by  the  Charter, 
they  must  be  subject  to  the  law  there  provided  for 
all  residents  within  the  limits  of  Bombay .  Are  they, 
then,  either,  Mahomedans  or  Gontoos  ?  for  they  are 
the  only  classes  exempt.  Parsecs  are  not  named  or 
alluded  to,  either  in  the  Charter  or  Act  of  Parlia- 
ment. 

With  regard  to  the  pleadings,  they  are  sufficient 
for  the  object  of  the  suit,  which  is  one  for  resti- 
tution of  conjugal  rights  ;  the  pra3"erfor  maintenance 
is  a  prayer  for  alimony,  for  that  is  the  only  main- 
tenance the  Ecclesiastical  Court  can  give,  and  must 
be,  in  the  first  instance,  pendente  lite.  If  the  plead- 
ings in  substance  are  sufficient,  this  Court  will  not 
refuse  to  administer  justice  on  account  of  an  irregu- 
larity in  form. 

Mr.  Le  Messiirier  ; 

There  is  no  question  that  the  Supreme  Court  at 
Bombay  possesses  Ecclesiastical  jurisdiction,  that  is 
given  by  the  47th  section  of  the  Charter.     By  the 
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iSoG.        37tli  section,  that  Court  is  empowered  to  fmme  rules 
AiiDASEER    and  process  in  all  siiifcs  to  be  brought  in  that  Court  ; 
CuRSEijEE    ^^^  rules    of    practice    and    procedure     have    been 
Feuozeboye  accordingly  framed,    and    exist.     The    sole    question 
then  is,  whether  these  parties,  being  Parsees,  are  amen- 
able to    the   jurisdiction    established.     The    Supreme 
Court  has   jurisdiction  over   all    British    subjects  re- 
siding within  the  factory,  or  subject  to,  or  dependent 
on,    the    Government   of  Boniba?/  ;  that   is  expressly 
provided   by    section  28.     The  Government  permits 
these   parties   to  be   residents  at   Bomhay^   they  are, 
therefore,  prima  facie  liable  to   the   jurisdiction  of  tho 
Supreme    Court.     Eut  it   is     alleged    that   they   are 
Farsees,    professing  the    religion    of    Zoroaster^    and, 
as  such,  exempt  from   the   Ecclesiastical  jurisdiction 
of   the    Court.     ISTow,    Parsees     are  nowhere    desig- 
nated  or  exempted    in    the    Charter.     Mahomedans 
and    Gentoos   are  the    only  natives    designated,  and 
they    are    exempted  only    as    to    *^  their    inheritance 
and  succession  to  lands,  rents,  goods,  and   all  matters 
of   contract   and  dealing    between    party    and   party, 
which  shall  be   determined   in   ih.<i  .case   of  Mahome- 
dans by  the  laws  and    usages    of  Mahomedans,   and 
where  the  parties  are  Gentoos,  by  the  laws  and  usages 
of  the    Gentoos."     Supposing,    therefore,    Parsees   to 
be  exempt  from  the   jurisdiction,  what   law  is  to   be 
applied  to  them  ?     they  are   neither  Mahomedans  nor 
Gentoos.     It   is    clear,    therefore,    if   any   law  is  ap- 
plicable   to    them,    it     must   be   English     law  ;  that 
which  they  are  entitled  i^  claim  as   British    subjects. 
It  is  argued,   on   the    other    side,  that   Parsees    come 
under  the  general   designation    of    Gentoos,  which  is 
a  mere  no  men   collectivwiu     But,    if   so,  the  Gentoo 
Code  would   have    to  be   applied  io  Parsees.     Why, 
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tliOD,  this  objection  to  tlie  introduction  of  Ecclcsiasti-  ^^5^- 
eal  law  ?  The  larws  of  marriage  are  governed  in  this  Abdaseer 
country  by  Ecclesiastical  law ;  if  then  a  question  ^^^^J^^-^^^ 
relating  to  the  validity  of  a  marriage  come  before  Perozeboys 
the  Supreme  Court,  that  Court  must  look  to  the  law 
by  which  the  marriage  is  to  bo  regulated,  and  if 
there  is  no  special  law  provided  for  and  applicable 
to  the  parties^  the  law  of  England  must  be  the 
rule  for  the  Court's  decision.  That  would  be  a 
ease  of  the  application,  ^n^o  tantOy  of  the  Ecclesiasti- 
cal law,  though  not  on  the  Ecclesiastical  side  of  the 
Court.  Matrimonial  suits  between  Parsees  have? 
been  entertained  by  the  Mofussil  Courts,  Mihlrivaiijce 
Nuoshiriuanjee  v.  Aivan  Baee  (a) ;  to  these  are  added 
several  cases  in  regard  to  marriage  contracts,  dower^, 
<^c.  :  they  are  all  collected  in  Morle?/^s  Big.,  tit. 
''  Husband  and  wife"  4,  p.  299.  What  is  to  pre- 
vent the  Supreme  Court  exercising  a  similar  juris- 
diction when  the  case  is  properly  before  them  when 
administering  that  lavv",  the  administration  of  which  is- 
expressly  given  to  them  by  the  terms  of  the  Charter  ? 

Mr.  Ap'ton)  in  reply  : 

Parsees  are  within  the  definition  of  '^  Gentoos,''' 
which  is  a  generic  term,,  being  corrupted  from  a  Por- 
tuguese word,  "  (r^?^^^"  meaning  a  gentile,  orheatheuy 
as  distinguished  from  Mahomedans  or  Hindoos,  the* 
native  inhabitants  of  India.  The  Ecclesiastical  juris- 
diction conferred  by  the  Charter  is  intended  for,  and 
limited  to^  British  subjects.  Its  sentence  can  only  be 
enforced  by  Ecclesiastical  process,  that  is,  by  ex- 
communication. How  can  stich  a  process  be  applied 
to-  Parsees  ? 

{(^)  %  Bb^I^  Rhu.  Sud.  D^^.  Keps,-  20«l 
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judgment  was  reserved,  and  now  delivered  by 

The  Eight  Hon.  Dr.  Lushixgton  : 

The  present  question  arises  upon  an  appeal  from 
the  Ecclesiastical  side  of  the  Supreme  Court  of 
Bomhcnj^  which  Court  had  overruled  a  protest  against 
its  jurisdiction ;  and  their  Lordships  will  have  to 
determine  whether,  under  all  the  circumstances,  the 
judgment  ought  to  be  maintainedj  or  the  appeal 
allowed. 

The  suit  in  the  Court  below  is  a  suit  for  restitution 
of  conjugal  rights  ;  such  is  clearh^  its  character,  though 
some  of  the  averments  in  the  suit,  and  a  part  of  the 
prayer  made,  are  different  from  what  would  be  made 
or  admitted  in  the  Ecclesiastical  Courts  in  this  country. 

The  parties  are  Parsees,  natives  of  the  Island  of 
Bombay^  and  there  resident.  Their  religion  is  that  of 
Zoroaster,  The  wife  brought  the  suit.  The  husband, 
in  a  protest,  after  the  libel  was  given  in,  denied  the 
jurisdiction  of  the  Court,  and  contended  that  it  was 
incompetent  to  take  cognizance  of  such  a  suit.  The 
Chief  Justice  was  of  opinion  that  the  protest  ought  to 
be  overruled,  thereby,  in  effect,  deciding  that  the 
Court  might  proceed  to  administer  justice  in  such  a 
suit  between  the  parties.  The  Puisne  Judge  dissented. 
According  to  the  Charter  of  the  Supreme  Court, 
judgment  was  given  in  accordance  with  the  opinion 
of  the  Chief  Justice. 

The  language  of  the  clause  of  the  Charter  granting 

Ecclesiastical  jurisdiction  is  as   follows  : — '"''  And  it  is 

Our  further  will  and  pleasure,   and  We  do  hereby, 

for  Us,   Our   heirs  a;nd    successors,    grant,   establish, 

and  appoint  that  the  Supreme  Court  of  Judicature  at 

Bomhay  shall  be  a  Court  of  Ecclesiastical  jurisdiction^ 

^\ 
\ 
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and  shall  have  full  power  and  authority  to  administer        i3"i^- 
and   execute    within  and   throughout    the    town  and    ArdIseer 
island    of    Bombay^    and    the    factories    subordinate    GuRSEUKa 
thereto,  and    all   the    territories    which    now   are  or  Perozicboye 
hereafter  may  be  subject  to  or  dependent  upon  the 
said  Government,  and  towards  and  upon  all  persons 
so  described  and  distinguished  by  the  appellation  of 
British  subjects  as  aforesaid  there  residing,  the  Eccle- 
siastical law,  as  the  same  is  now  used  and  exercised 
in  the  Diocese  of   London  in  Great  Britain^  so    far  as 
the   circumstances    and    occasion    of    the    said  town, 
island,  territories,  and  people  shall  admit  or  require ; 
and  to  that  purpose  We  give  and  grant  to   the  said 
Supreme  Court  at  Bombay  full  power  and  authority  to 
take  cognizance  of    and  proceed  in  all    causes,  suits, 
and  business  belonging  and  appertaining  to  the  Eccle- 
siastical   Court   before    the  said    Supreme    Court    of 
Judicature  at  Bombay^  in  whatsoever  manner   to  be 
moved,  as  well  as   at     the   instance  or  promotion  of 
parties  as  of  office,  mere  or  mixed,  against  any  of  the 
said  subjects  residing  in  the  said  town,   island,  terri- 
tories, or  districts,  and  which  by  the  law  and  custom 
of  the  said  Diocese  of  London   are  of  Ecclesiastical 
cognizance,  and  the   said  causes,  suits,   and  business, 
with  their  incidents,  emergents,  and  dependents,  and 
whatsoever    is    thereto    annexed  and    therewith  con- 
nected, to  hear,  despatch,  discuss,   determine,  and  also 
to  grant  probates   under   the    seal,   &c.,    of   the  last 
Wills  and  testaments  of  all  or  any  of  the  said  subjects 
of  Us,  Our  heirs,  and  successors,   dying  and   leaving 
personal   effects   within  the  said   town,  island,  terri- 
tories or   districts   respectively,    and  of    all    persons 
who  shall  die  or  have  effects  within  the  places  afore- 
said." 

VOL.  VI.  w  1 
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1856.  Such  being'tlie  jurisdiction  conferred  by  the    above 

Ardaseer  clause  upon  tlio  Supreme  Court,  we  must  next  con- 
CuRs^ETjEE  s,- j^j,  |.|-jg  objection  which  has  been  raised  to  the  exer- 
Pekozeboye  q[^q  of  that  jurisdiction  in  this  case.  The  especial 
reason  assigned  against  the  Court  taking  cognizance 
of  this  case,  as  set  forth  in  the  protest^  is,  that  the 
parties  are  Parsees,.  professing  the  religion  of  Zoroaster^ 
born  in  the  Island  of  Bomhajj^  natives  of  India^  and 
are  not  persons  who,  prior  to  the  date  of  the  Letters 
Patent  establishing  the  Supreme  Court,  have  been 
described  in  the  Eoyal  Charter  of  Justice,  by  the  ap- 
pellation of  "  British  subjects," — that  the  Court  is  in- 
competent to  take  cognizance,  or  to  proceed  in  this 
suit,  or  administer  to  the  parties  the  Ecclesiastical  law 
as  used  and  exercised  in  the  Diocese  of  London. 

It  is  quite  true,  as  was  argued  at  the  Bar,  that  the 
reason  assigned  for  the  incompetency  of  the  Court 
to  exercise  jurisdiction  is,  that  the  parties  to  the 
suit  are  not  British  subjects  within  the  meaning  of 
the  Charter^  and  that  the  general  averment  of  in- 
competency had  reference  to  that  reason,  but  we 
think  that  in  si  case  of  this  description,  where  the 
t^uestion  substantially  is^  whether  the  Court  has 
jurisdiction  to  entertain  the  suit,  or,  to  state  the  case 
more  accurately,  whether  from  the  peculiar  nature 
of  the  subject-matter  this  case  is  not  excepted  from 
the  general  Ecclesiastical  jurisdiction  conferred  by 
the  Charter,  it  is  our  duty  to  look  at  the  whole  re- 
cord, and  give  judgment  accordingly.  If  it  be  ap- 
parent on  the  face  of  the  record  that  the  suit  is  not 
maintainable,  we  think  that  there  is  enough  in  the 
protest  to  require  us  to  express  our  opinion,  though 
that  protest  may  not  have  been  intended  to  direct  our 
attention  to  more  than  cme  particular  objection. 


ON    APPEAL    FROM    THE    EAST    INDIES.  SS7 

Proceeding  upon  this  principle  we  will  assume  for        1856. 
the  moment,  that  the  parties  to  this  suit  are  properly    Ai^aseer 
described   and    distinguisei   by    the     appellation    of    ^^"siatjke 
^'  British  subjects,"  and  address  ourselves  to  the  ques-   Peeozkboys 
tion  what,  with  reference  to  the  facts  of  the  case,   is 
the  proper  meaning  of  the  words,   the   "Ecclesiastical 
law,  as  the   same  is  now  used  and  exercised  in  the 
Diocese  of  London,   so  far  as  the  circumstances  and 
occasion    of   the    said    toAvn,   island,     territories    and 
people,  shall  admit  or  require. ''     The  inquiry,    then, 
is,  whether  the  circumstances  and  occasion  will   admit 
or  require  the  application   of   the   English   Ecclesias- 
tical law  in  this  instance  ? 

We  must  remember  that  the  English  Ecclesiastical 
law  is  founded  exclusively  on  the  assumption  that  all 
the  parties  litigant  are  Christians  ;  indeed  originally, 
more  strictly  speaking,  Christians  professing  the  doc- 
trine of  the  Church,  and  that  till  of  late  days,  the 
only  mode  of  enforcing  the  decrees  of  Courts  Chris- 
tian was  by  process  of  excommunication,  the  impri- 
sonment which  followed  taking  place  under  the  au- 
thority of  the  Civil  Courts.  Excommunication  in 
ordinary    cases   is  now   superseded ;   instead    of   that  * 

proceeding,  the  Ecclesiastical  Courts  pronounce  the 
party  to  be  in  contempt,  and  signify  the  same  to  the 
Court  of  Chancery,  which  issues  the  authority  to 
imprison. 

It  is  true,  however,  that  a  considerable  part  of  the 
jurisdiction  of  the  Ecclesiastical  Court  is  in  its  nature, 
though  not  in  its  origin.,  purely  civil,  and  has  no 
proper  connection  whatever  with  any  religious  mat- 
ters. We  advert  to  the  grant  of  probate  and  ad- 
minislralion. 
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1856.  Qur  proper  inquiry  is,  whetlier,   with  reference  to 

Ardaseer     the  limitation   in   the    Charter,  ''as  far  as  the  circum- 

CuRsETjEE    g|^aj^(3gg  r^^^  occasion  of  the  said  people  shall  admit  or 

Perozeboye  require,"  it  is  consistent  with  that  limitation  for  the 

Ecclesiastical  side  of  the  Supreme    Court  to    entertain 

a  suit  for   the   restitution   of   conjugal   rights  at   the 

instance  of  a  Parsee  v/ife  against  her  husband. 

We  must  consider  the  nature  of  such  a  suit,  the 
steps  which  must  or  may  be  taken  in  it,  and  the 
consequences  which  may  arise  from  any  decree  which 
may  be  pronounced  in  it.  In  such  a  suit  the  first 
step  may  be  to  try  the  validity  of  a  Parsee  mar- 
riage, and  though  this  might  be  a  task  of  no  small 
difficulty,  yet,  perhaps,  it  might  be  practicable  to 
determine  such  a  question  by  Parsee  law,  if  it  be 
competent  to  a  Court  Christian  to  take  cognizance 
of  the  Parsee  law  for  such  purposes.  We  are  aware 
that,  under  particular  circumstances,  the  Ecclesias- 
tical Courts  in  England  have  exercised  jurisdiction 
with  respect  to  Jewish  marriages,  ascertaining  their 
validity  by  Jewish  laws  ;  but  the  very  great  difficulties 
attending  such  investigation,  and  the  almost  absurd 
consequences  to  which  they  lead,  would  not  induce 
us  to  follow  those  precedents  further  than  strict 
necessity  requires. 

Assuming,  however,  the  validity  of  the  marriage  to 
have  been  tried  and  established,  the  next  step  in  a 
suit  for  the  restitution  of  conjugal  rights  in  the 
Ecclesiastical  Court,  if  there  be  no  defence,  is  to 
order  the  husband  (assuming  him  to  be  the  party 
proceeded  against)  to  take  his  wife  home  and  treat 
her  with  conjugal  affection ;  and  if  he  refuse,  to 
pronounce  him  in  contempt,  the  consequence  of  which 
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is    imprisonment.     The    husband    may    defend    him-        1856. 
self  by   allegiug  and  proving  his  wife's  infidelity  or    ard^seer 
cruelty.  Cuksetjee 

The  Ecclesiastical  Court  has  no  power  to  decree  Pekozeboye 
alimony,  except  pendente  litc^  or  after  a  decree  for 
separation  by  reason  of  cruelty  or  adultery.  It  is 
AvhoUy  contrary  to  the  tirst  principles  on  which  the 
Ecclesiastical  Courts  proceed,  to  allow  alimony  under 
any  other  circumstances,  for  the  Ecclesiastical  Court 
cannot  contemplate  any  separation  of  husband  and 
wife,  except  where  cohabitation  is  prevented  by  adul- 
tery, or  rendered  impracticable  by  cruelty.  Under  all 
other  circumstances,  a  separation  is,  by  Ecclesiastical 
law,  unlawful.  It  follows,  therefore,  if  the  wife  suc- 
ceed in  a  suit  for  the  restitution  of  conjugal  rights, 
the  sole  remedy  is  to  compel  the  husband  to  take 
her  home. 

It  appears  in  this  ease  that  the  husband  has  gone 
through  the  form  of  marriage  with  another  woman, 
AYith  whom  he  is  cohabiting.  He,  tlierefore,  either 
has  another  v/ife,  lawful  by  Parsee  laiv,  or  he  is 
living  in  adultery. 

Is  it  possible  that  in  either  of  these  two  cases  the 
husband  can,  by  the  Ecclesiaatical  law  as  it  prevails 
in  the  Diocese  of  London,  be  directed  to  take  his 
wife  home  ?  In  EiKjland,  the  wife,  on  account  of  such 
an  intercourse,  would  be  entitled  to  a  separation  from 
bed  and  board,  and  alimony  ;  but  a  prayer  for  resti- 
tution is,  under  such  circumstances,  w^holly  unheard 
of.  A  Court  Christian  cannot  enforce  a  renewal  of 
cohabitation  with  an  adulterer  or  adulteress  :  such  u- 
proceeding  would  be  utterly  repugnant  to  its  cha- 
racter, its  practice,  and  its  principles.  Such  a  decree 
would  not  be  the  administration  of  Ecclesiastical  law^ 
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1856.        but  the   violation  of  it.     What  might   be  the  remedy 
Aruaseer    hy  Parsee  law  we  think  it  wholly  unnecessary  to  in- 
CaRSRTjEE    q^[^.Q^  because,  from  the  religion  the  Parsees  profess, 
Perozeboye  it  cannot  be  the  remedy   the   Court  Christian  would 
afford,  nor  would  such  relief  be  administered  by  Ec- 
clesiastical law. 

There  are,  however,  other  difficulties.  The  Civil 
Courts  in  India  can  bend  their  administration  of 
justice  to  the  laws  of  the  various  suitors  who  seek 
their  aid.  They  can  administer  Mahomedan  law 
to  Mahomedans,  Hindoo  law  to  Hindoos ;  but  the 
Ecclesiastical  law  has  no  such  flexibility.  Change 
it  in  its  essential  character,  and  it  ceases  to  be  Eccle- 
Biastical  law  altogether. 

For  the   reasons  we  have    stated,  we   think  that   a 
suit  for  the  restitution  of  conjugal  rights,  strictly   an 
Ecclesiastical  proceeding,  could  not,  consistently  with 
the  principles  and  rules  of  Ecclesiastical  law,  be  ap- 
plied to  parties  who  profess  the  Parsee  religion  ;  but 
we  should  much  regret  if  there  were  no  Court  and 
no  law  whereby  a  remedy  could  bo  administered  to  the 
evils  which  must  be  incidental  to  married  life  amongst 
them.     We  do  not  pretend  to  know  what  may  be  the 
duties  and  obligations  attending  upon  the  matrimonial 
union  between  Parsees,  nor  what   remedies  may  exist 
for  the  violation  of  them,  but  we  conceive  that  there 
must  be  some  laws,  or  some  customs  having  the  effect ' 
of  laws,  which  apply  to  the  married  state  of  persons 
of  this  description.     It  maj  be  that  such  laws  and 
'customs  do  not  afford  what  we  should   deem,  as  be- 
tween Christians,  an  adequate  relief ;  but  it  must  be 
recollected  that    the   parties    themselves    could    have 
contracted  for  the   discharge  of  no  other  duties   and 
obligations  than  such  as,  for  time  out  of  mind,  were 
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incident  to  their  own  caste  ;  nor  conld  they  reasonably        1856. 
have  expected  more  extensive  remedies,  if   aggrieved,     Ardaseer 
than  were  customarily   afforded  by  their  own    usages,    ^ursetjee 
Such  remedies   we  conceive    that  the    Supreme  Court  Perozeboye 
on  the  civil  side  might  administer,  or  at  least  remedies 
as  nearly  approaching  to  them  as  circumstances  would 
allow.     In    suits   commenced    on    the  civil    side,  the 
peculiar   difficulties  which  belong   to  the    exercise   of 
Ecclesiastical  jurisdiction    in  some  matrimonial  cases 
would  not  arise.     Proceedings  might  be  conducted  on 
the    civil    side   with  such    adaptation  to    the  circum- 
stances of  the  case  as  justice    might  require,    though 
on  the  Ecclesiastical  side  such  modification  would   be 
wholly  irreconcilable  with  Ecclesiastical  law. 

We  have  been  led  to  make  these  observations,  not 
merely  by  general  considerations,  but  more  particu- 
larly by  the  case  of  3Iihirtvanjee  Nuoshirwanjee  v. 
Awan  Baee  (2  Borr.  Bon.  Sud.  Dew.  Eep.,  209).  That 
case  shows  that  the  Sudder  Adawliit  at  Bombcuj  will 
take  cognizance  of  matrimonial  suits  between  Par- 
sees,  and  will  afford  them  such  relief  as  a  due  regard 
to  their  own  laws  and  customs  w^ill  allow  ;  it  also 
proves,  as  indeed  must  be  expected,  that  those  laws 
and  customs  are  wholly  at  variance  with  the  princi- 
ples which  govern  the  matrimonial  law  of  the  Dio- 
cese of  London^  and  incompatible  with  the  Ecclesias- 
tical law,  as  in  such  cases  is  administered.  One 
instance  will  suffice.  It  appears  that,  under  many 
circumstances,  the  husband  is  permitted  to  take  a 
second  wife,  the  first  being  alive. 

We  have  not  neglected  to  observe  that  in  two  or 
three  cases,  the  Ecclesiastical  side  of  the  Supreme 
Court  has  not  refused  to  enter  lain  suits  of  this  de- 
scription,   but  we   have  no  reason  to  think  that  the 
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1856.        diffioultios  which    occur  to   us  were    brought    promi- 

AHDA8EER    nciitly  bofore    that  Court,    or   that,    after   duly    con- 

CuRsETJEE    gi(iering  them,  the  Judges  came  to  the  conclusion  that 

Peeozeboye  they  were  unimportant.     There  is  no   such  course    of 

decision,  as  should  make  us  hesitate  in  giving  effect  to 

our  own  opinion. 

We  think  that  the  protest  should  be  sustained,  and 
the  judgment  reversed  on  the  grounds  we  have  stated, 
and  we  do  not  deem  it  necessary  to  enter  upon  a 
discussion  which  chieiiy  occupied  the  tiaie  of  the 
Court  below,  whether  the  parties  to  this  suit  were  or 
were  not  persons  who,  prior  to  the  date  of  the 
Letters  Patent  establishing  the  Court,  were  described 
and  distinguished  in  the  Eoyal  Charters  of  Justice 
by  the  appellation  of  ^'  British  subjects.''  Whatever 
may,  in  such  respect,  be  their  description,  our  opinion 
is  that  this  suit  cannot  be  entertained. 

The  Lords  of  the  Committee  will,  therefore,  humbly 
report  to  Her  Majesty  as  their  opinion,  that  the  Order 
of  the  Supreme  Court  of  Judicature  at  Bomhay^  of 
5th  July^  1854,  whereby  the  protest  of  the  Appellant 
was  overruled,  ought  to  be  reversed,  each  party 
paying  his  and  her  own  costs  of  this  appeal. 
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HUNOOMANPERSAUD  PANDAY 


Appellant^ 


AND 


MussuMAT  Babooee  Munraj  ItooN- 


WEREE 


"  [  BespondentJ^ 


On  ap2?eal  from  the  Sudder  Dewanny  Adawlut  at  Agra^ 
North  Westeiii  Provinces. 

XHIS  was  an  appeal  from  a  decree  of  the  Sudder 
Dewanny  Court  of  Agra^  which  reversed  the  judg- 
ment of  the  Principal  Sudder  Ameen  of  the  District  of 
Goruckpore^  pronounced  in  favour  of  the  Appellant, 
in  a  suit    which   was    brought  by    Lai   Inderdowun 

^  Present :  Members  of  the  Judicial  Committee, — The  Bight 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward 
Ryan,  the  Right  Hon.  the  Lord  Justice  Turner,  and  the  Right  Hon. 
Sir  John  Patteson. 

Assessor, — ^The  Right  Hon.  Sir  Lawrence  Peel. 


VOL.  VI. 


4th,  5th,  7tii 

&  8th  July, 

1856. 

Principles 
upon  which 
the  Native 
Courts  in 
India  are 
to  proceedj 
in  trying 
issues  in 
suits  depend- 
ing before 
them. 

If,  by  inad- 
vertence or 
otherwise,  the  recorded  issues  do  not  enable  the  Court  to  try  the  whole 
case  on  the  merits,  the  suit  ought  not  to  be  disposed  of,  but  an  opportunity 
should  be  afforded  by  amendment,  and,  if  need  be,  by  adjournment,  for 
decision  upon  the  real  points  in  dispute. 

The  power  of  a  Manager  for  an  infant  heir  to  charge  ancestral  estate 
by  loan  or  mortgage,  is,  by  the  Hindoo  law,  a  limited  and  qualified 
power,  which  can  only  be  exercised  rightly  by  the  Manager  in  a  case  of 
need,  or  for  the  benefit  of  the  estate.  But  where  the  charge  is  one  that 
a  prudent  owner  would  make  in  order  to  benefit  the  estate,  a  bond  fide 
lender  is  not  affected  by  the  precedent  mismanagement  of  the  estate. 
The  actual  pressure  on  the  estate,  the  danger  to  be  averted,  or  the 
benefit  to  be  conferred,  in  the  particular  instance,  or  the  criteria  to 
be  regarded.     If  that  danger  arises  from  any  misconduct  to  which  the 

xl 
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1856.        Singly   since   deceased,   and  now  represented  by  the 
HuNooMAN-  Eespondent,  his  son,  against  the  Appellant,  the  chief 
rSday      I^efendant,  and  Ranee  Degmiher  Koonweree. 

V.  The  object  of  the  suit  was,  first,  to  recover  posses- 

MUSSUMAT        .  . 

Babooee  sion  of  certain  ancestral  estates  called  Baree  Deha^ 
Koonweree.  ^ohundiir^  &c.,  situate  in  the  Fergunnah  Nugger 
Bustee^  in  the  District  of  Goruckpore^  with  mesne 
profits  and  interest ;  and  secondly,  to  set  aside  a 
mortgage  Bond,  dated  Assar  Soodee  Poornumashee^ 
Fuslee  (July^  ]839),  and  to  cancel  the  Appellant's 
name  as  mortgagee  in  the  Collector's  records. 

lender  has  been  a  party,  he  cannot  take  advantage  of  his  own  wrong  to 
support  a  charge  in  his  favour  against  the  heir,  grounded  on  a  necessity 
which  his  own  wrong  has  helped  to  cause. 

A  lender,  however,  in  such  circumstances,  is  bound  to  inquire  into  the 
necessities  of  the  loan,  and  to  satisfy  himself  as  well  as  he  can,  with 
reference  to  the  parties  with  whom  he  is  dealing,  that  the  Manager  is 
acting  in  the  particular  instance  for  the  benefit  of  the  estate.  If 
he  does  inquire,  and  acts  honestly,  the  real  existence  of  an  alleged 
and  reasonably-credited  necessity  is  not  a  condition  precedent  to  the 
validity  of  his  charge,  which  renders  him  bound  to  see  to  the  applica- 
tion of  the  money. 

The  mere  creation  of  a  charge  by  a  Manager  securing  a  proper  debt, 
is  not  to  be  viewed  as  an  improvident  act  \  and  a  hondjide  creditor  is  not 
to  suffer  when  he  has  acted  honestly  and  with  due  caution,  but  is  him- 
self deceived. 

No  general  rule  can  be  laid  down  upon  whom  the  onus  lies  to  allege 
and  prove  the  hond  fides  of  a  Manager  of  an  estate  whose  title  to  alien- 
ate is  qualified  in  contracting  debts  and  resorting  to  loans  :  the  pre- 
sumption proper  to  be  made  varies  with  the  circumstances,  and  is  regu- 
lated and  dependent  upon  them. 

But  if  the  mortgagee  is  enforcing  his  right  against  the  heir,  he  miist 
allege  and  prove  the  facts  which  embody  the  representations  made  to  him 
of  the  alleged  needs  of  the  estate,  and  the  motives  influencing  the  loan. 

A  mortgage  Bond  to  secure  a  sum  of  money  lent  to  a  party  deceased, 
in  substitution  of  a  previous  deed  executed  by  a  former  proprietor,  by 
way  of  further  security  for  a  sum  advanced  by  the  mortgagee  to  the 
widow  of  the  deceased,  charging  part  of  the  ancestral  estate ;  described 
the  widow  as  having  a  beneficial  proprietary  right  in  the  mortgaged 
estates,  although,  in  fact,  she  was  only  the  curator  of  her  son,  a  minor, 
the  deceased's  heir :  Held,  that  the  description,  though  inaccurate,  was 
not  such  an  assumption  of  ownership  as  was  derogative  to  the  rights  of 
the  heir,  but  was  to  be  viewed  as  an  act  done  by  her  as  curator  on  behalf 
of  the  heir  ;  and  as  the  mortgage  was  beneficial  to  the  estate,  it  was 
binding  upon  the  heir. 

Mode  of  taking  account  when  the  mortgagee  was  in  possession  of  the 
eetates  as  mortgagee,  and  also  as  lessee  under  a  lease. 
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The  circumstances  under  which  the  suit  arose  were       i^^^- 
these  : —  Hunooman- 

The  Appellant,  a  Banker,  carrying  on  business  in  panday 
the  District  of  Goruckpore^  was  in  the  habit  of  making  ^• 
advances  and  loans  to  the  neighbouring  landholders.  Babooee 
His  father,  Buccus  Panday^  before  him,  had  been  en-  koonwereb. 
gaged  in  the  same  business,  and  in  the  course  of  the 
latter' s  transactions  he  had  advanced  the  sum  of 
Es.  8,002,  to  Raja  Johraj  Singh^  the  paternal  an- 
cestor of  Lai  Seetla  Buksh  Bahadur  Singh^  of  whom 
the  Eespondent  was  guardian.  On  the  occasion  of 
this  advance.  Raja  Johraj  Si7igh  executed  several  deeds, 
conveying  certain  villages,  part  of  his  estate,  by  way  of 
usufruct  mortgage,  to  the  Appellant's  father.  In  1235, 
Fuslee^  after  the  death  of  Raja  Johraj  Singh^  an  ad- 
justment of  accounts  took  place  between  Appellant's 
father  and  Raja  Skeohuksh  Singh,  the  son  and  heir 
of  Raja  Johraj  Singh,  when  a  balance  of  Es.  5,252, 
as  against  Raja  Sheohuksh  Singh,  was  agreed  on.  For 
this  sum  Bonds  were  given  and  certain  lands  and 
villages  were  assigned  to  Appellant's  father  by  Raja 
Sheohuksh  Singh  by  way  of  usufruct  mortgage.  Raja 
Sheohuksh  Singh  died  shortly  after  this  transaction, 
leaving  an  only  son,  Lai  Tnderdowim  Singh,  an 
infant,  whereupon  his  widow.  Ranee  Degumher  Koon- 
weree,  assumed  the  proprietorship  of  the  estates  of 
her  late  husband,  and  the  guardianship  of  his  in- 
fant son.  Her  name  was  registered  with  that  of  Lai 
Inderdowun  Singh,  the  infant,  on  the  records,  until  he 
attained  his  majority,  when  a  deed  of  gift  having  been 
executed  by  the  Ranee  in  his  favour,  her  name  was 
removed  from  the  Government  register  of  landowners 
by  a  petition  for  mutation  in  the  ordinary  way.  In 
1239,  Fiislee,  after  the  death  of  Raja  Sheohuksh  Singh, 
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i856.  another  adjustment  of  accounts  took   place  between 

HuNooMAN-  the  Appellant  (who  had   in  the   meantime   succeeded 

Rv^NDAY  ^^   ^^^   business   and   property   of    his   father,    then 

,^    ^'  deceased)   and   Ranee   Dequmber  Koonweree.    as    the 

MUSSUMAT  -/.111 

Babooee  representative  of  her  late  husband,  m  which  a  balance 
KooNWEBEE.  ^^  ^^*  3,200  was  agreed  to  be  debited  to  the  Ranee, 
In  the  same  year,  the  family  estates  being  in  arrear 
of  the  revenue  payable  to  Government,  and  in  dan- 
ger of  sequestration  by  reason  of  such  arrear,  the 
Appellant,  under  authority  of  an  order  from  Ranee 
Degumher  Koonweree^  paid  into  the  local  Collectorate, 
to  the  account  of  such  arrears,  Es.  3,000,  for  which 
sum  the  Ranee  afterwards  executed  three  several  Bonds, 
of  Es.  1,000  each,  and  bearing  date  respectively  Pha- 
goon  Soodee  Poornumashee  F.  S.  1243,  Assar  8oodee 
Poorniimashee  F.  S.  1243,  and  Katikhudee  Poornu- 
mashee F.  S.  1244.  Previous  to  executing  the  above- 
mentioned  Bonds,  the  Ranee  had,  in  consideration  of 
Es.  1,200,  part  of  the  balance  before  found  to  be  due  to 
the  Appellant,  and  of  a  further  loan  of  Es.  600  from 
Goordial  Panday  (which  was  afterwards  repaid  by  the 
Appellant),  executed  to  the  Appellant  and  Goordial 
Panday  a  Bond  and  deed  of  mortgage,  conveying  to 
them  the  Mou^as  Mohunder  and  Dee  Mar  in  usu- 
fruct, granting  at  the  same  time  a  lease  of  the  same 
to  him  for  the  whole  term  of  the  mortgage.  In  the 
month  Sawun^  in  the  same  year,  the  Ranee  executed 
a  mortgage  to  the  Appellants,  charging  200  beegahs 
of  land  lying  in  Bundeheree^  in  consideration  of 
Es.  1,000,  part  of  the  balance  of  Es.  2,000,  then 
remaining  unsecured.  In  F.  S.  1244,  the  Appellant, 
having  paid  o:ff  certain  incumbrances  to  the  amount  of 
Es.  4,000,  which  the  Ranee  had  previously  effected  on 
the  lands  of  the  Raj\  received  from  her  a  Deed  dated 
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Jeijt  Soodee  Foornumasliee  F.  S.    1244,   conveying  to        i«56. 
him  in  usufructuary  mortgage  the  villages  Dee  Mar^  iiunooman-. 
Daree  Deha^  and  Mohunder^  also  a  pottah  for  the  same,     ^^^^^^y 
bearing  the  same  date  ;  the  consideration  for  the  whole  v. 

being  Es.  5,000,  of  which  sum  Es.  1,000  was  the  ba-  babooee' 
lance  due  on  the  orifirinal  account,  and  Es.  4,000  the  t^^™"^*^ 
amount  of  incumbrance  paid  off  by  the  Appellant. 
In  F.  S.  1246  a  final  adjustment  of  accounts  took 
place  between  the  Appellant  and  Ranee  Degumber 
Koonweree^  in  w^hich  the  items  stood  as  follows : — 
Monies  paid  by  Appellant  to  Tahsildah  on  account 
of  Government  revenue  due  from  the  Raj\  Es.  5,180  ; 
amount  of  monies  secured  by  mortgage  of  Mohun- 
der^  Daree  Deha^  and  lands  in  Dee  3Iar^  Es.  5,000  ; 
amount  secured  by  mortgage  oi  Biindheree^  Es,  1,000  ; 
amount  secured  by  three  several  Bonds  of  Ranee 
Degumher  Koonweree  ior  Es.  1,000  each,  Es.  3,000;, 
amount  due,  being  balance  of  Es.  1,500  secured 
by  Bond,  Es.  814  ;  making  in  the  whole,  Es.  15,000. 
On  this  balance  having  been  ascertained,  the  Ranee 
and  Lai  Inderdovmn  Singh^  then  a  minor,  by  a  mort- 
gage Bond,  dated  Assa^^  Soodee  Poornumashee  F.  S. 
1246,  conveyed  to  the  Appellant  in  usufructuary 
mortgage  Daree  Deha^  Dee  Mar^  Bundeheree^  Raja-^ 
haree^  Mohunder^  and  Gundherea  Faiz^  which  trans- 
action formed  the  subject  of  the  present  suit.  In 
this  Bond  the  Ranee  was  described  as  being  pos- 
sessed of  the  mortgaged  property  in  proprietary  right. 
Apart  from  these  transactions  of  loan  and  mort- 
gage. Raja  Sheohuksh  Singh  granted  to  the  Appellant 
in  Birt  some  thirty  heegahs  of  waste  land  lying  in 
Bundeheree^  in  consequence  of  which  grant  Appellant 
expended  much  money  in  reclaiming  the  waste,  erect- 
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1856.       ing   buildings,    and    otherwise    improving   tlie   landv 

HuKooMAN-  Ranee  Degiimber   Koonweree  afterwards,    finding  that 

rSday     Appellant   possessed  no   evidence    of  his  Birt  title,, 

^'  compelled   him   to   pay   Ks.   500  for  a  Birt  futtee^ 

Babooee     which   she  executed.     Besides  this  portion   of  Birt 

K^^wEREE   l^^^s  ^^^  Appellant  had  purchased  three  and  a  half 

heegahs^  lying  in  Dee  Mar,  from  Gosain  Musan  Nath 

Fakir ^  to  whom  they  had  been  granted  for  religious 

services  by  Raja   Firthee  Pal  Singh^  the   ancestor  of 

the  original  Plainti:ff. 

On  the  10th  December^  1849,  Lai  Inderdoimn  Singh^ 
having  then  attained  his  majority,  filed  a  plaint  in 
the  Zillah  Court  of  the  Principal  Sudder  Ameen  of 
Goruckpore  against  the  Appellant  and  Ranee  Degumher 
Koomveree^  for  the  possession  of  Zemindary  right,  un- 
incumbered by  BirL  of  Daree  Delia^  Mohunder^  Gund- 
herea  Faiz^  and  of  certain  lands  lying  in  Bundeheree^  Dee 
Mar^  and  Rajaharee ;  also  to  set  aside  the  mortgage 
Bond  before  mentioned,  bearing  date  Assar  Soodee 
Poornumashee  F.  S.  1246,  and  to  oust  the  Appellant. 
The  plaint  alleged  that  Ra7iee  Degumher  Koomueree 
had  acted  as  the  guardian  of  the  Plainti:^  and  managed 
his  a&irs  for  him  during  his  minority ;  that  she 
being  a  Purdah  Nusheen  and  totally  ignorant  of  mat- 
ters of  business,  had  been  imposed  on  and  deceived 
by  her  servants  and  agents,  who  had,  without  her 
knowledge  or  authority,  made  contracts  of  loan  and 
mortgage  with  divers  parties,  and  e:ffected  incum- 
brances on  the  Plaintiff's  property ;  that  the  Appel- 
lant, among  others,  had  by  collusion  and  fraud  ob- 
tained from  them,  under  pretehce  of  mortgage,  the 
possession  of  certain  lands  and  villages  ;  that  the  vil- 
lages and  lands   so  unlawfully  possessed  by  the  Ap- 


6n  appeal  from   the   east  indies. 

pellant  were  component  parts  of  Plaintiff's  ancestral         ^856. 
Raj\  and  inalienable  by  the  act  of  a  guardian.  HuxoomIx-- 

The  answer  of  the  Appellant  set  forth  the  circum-      ^f^l®"^^^ 

*•  ■•-  1  ANDAY 

stances  above  stated  under  which  the  debts  were  con-  '"- 

tracted  and  the  mortgage  Bonds  executed,  and  traversed  Babooee 
the  allegations  respecting  the  Ranee's  ignorance  of  xoox''^'^^ 
matters  of  business  and  the  Appellant's  collusion  with 
the  Banee^s  agents ;  mid  alleged  that  the  Plaintiff,  in 
F.  S.  1265j  after  he  had  attained  majority,  had  person- 
ally acknowledged  the  validity  of  the  mortgage  Bond 
and  the  debt  due  under  it ;  that  the  Appellant  in  ex- 
pressing a  desire  to  redeem  Gundhei^ea  Faiz  and  Baree 
(which  second  village  was  not  included  in  the  suit), 
had  proposed  to  execute  a  fresh  mortgage  of  Mohmiden 
Daree  Deha^  and  the  knds  in  Bitndeheree^  Dee  Mar  and 
Rajaharee^  and  that  the  Plaintiff,  since  attaining  majo- 
rity, had  borrowed  money  on  Bond  from  the  Appellant, 
and  the  Appellant  by  his  answer  finally  insisted  that 
the  amount  of  mesne  profits  was  greatly  exaggerated. 

The  answer  of  the  Ranee  Decfumher  Koomveree 
averred  ignorance  of  the  matters  in  issue,  asserting 
that  the  Appellant  had  been  for  some  time  employed 
by  her  in  the  capacity  of  Manager. 

Lai  Inderdovmn  Singh  having  died,  Mussiimat  Ba- 
hooee  Mimraj  Koonweree^  the  Eespondent,  was  ad- 
mitted by  the  Court  to  prosecute  the  suit  as  guardian 
of  Lai  Seetla  Buksh  Bahadur  Singh;,  the  infant  son 
and  heir  of  Lai  Inderdowun  Singh. 
'  By  a  proceeding  of  the  Principal  Sitdder  Ameen  of 
Goruckpore^  had  on  the  3rd  of  April,  1850,  the  issues 
to  be  disposed  of  were  settled.  The  first  was  upon  a 
point  of  practice  arising  out  of  an  alleged  irregularity 
of  the  replication  ;  the  second  was,  whether  the  mort- 
gage Bond  was  the  act  and  deed  of  Ranee  Degumher 


400  CASES    IN    Tlip:    PRIVY    COUNCIL 

1866.        Koonweree^  and  whether  it  ought  to  have  eii'ect  against 
HuNooMAN-  the  mortgaged  villages  ;  also  if  the  mesne  profits,  as 
^ANDAY      stated,  were  correct. 

V-  Evidence  was  entered  into   on  both  sides,  the  effect 

Babooee  of  which  is  contained  in  the  Sudder  Ameen'^ s  judgment 
Ko^owEtEE.  ^^  ^^^^  ^^^^  0^  Decejnher,  1850,  the  suit  was  heard 
by  the  Principal  Sudder  Ameen^  who  by  his  judgment 
and  decree  dismissed  the  suit.  The  material  part  of 
his  judgment  was  as  follows  : — ^'  My  opinion  on  the 
second  point  is  this — -That  the  mortgage  Bond  was 
written,  and  that  it  exists  at  this  time,  neither  of  the 
parties  in  their  pleadings  call  it  into  question ;  for  the 
witnesses  on  both  sides  depose  that  it  was  executed  on 
the  part  of  Ranee  Degumher  Koomveree  and  Lai  In^ 
derdo'wun  Singh.  The  only  dispute  is,  that  the  Plain-^ 
tiff  avers  it  was  made  without  the  knowledge  of  Ranee 
■Degumher  Koonweree^  the  second-named  Defendant ; 
while  the  first  named  Defendant  declares  that  Baned 
Degumher  Koomveree  was  cognizant  of  its  execution. 
My  opinion  is,  that  the  Plaintiff's  plea  of  the  Bond 
having  been  made  without  the  knowledge  of  Ranee 
Degumher  Koomveree^  the  second-named  Defendant,  is 
opposed  to  facts,  and  on  several  grounds  inadmissible* 
First ;  several  witnesses,  among  whom  are  some  who 
attested  the  Bond,  others  who  were  percipient  witnesses 
of  the  transaction,  have  deposed  on  both  sides,  espe- 
cially some  who  are  the  servants,  dependants,  and  MaU 
:goozars  of  the  Raja.,  have  deposed  to  the  fact.  It  is, 
therefore,  impossible  that  so  many  persons  should  be 
aware  of  the  transaction,  and  yet  the  Ranee  and  Raja 
I'emain  in  ignorance,  as  stated  by  the  Plaintiff's  wit- 
nesses. Secondly  ;  had  this  Bond,  by  which  certain  pro- 
perty was  mortgaged,  been  made  without  the  Ranee's 
knowledge,  seeing  that  she  was  the  Manager  of  the  Raj., 
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the  Defendant  would  not  have  been  able  to  get  posses-        is^^- 
sion  of  the  property  mortgaged  by  the  Bond  ;  for  when  Hunooman- 
the  Defendant  attempted  to  take  pooses^i )  ^   he  Tvould     't^^^d^y 
have  been  oppo&od  by  the    Ranee.     Ttiirdiy  ;  that  at  v- 

the  settlement  the  Defendart's  name  vf  -  ill  '  t  have  bathooee 
been  recorded  as  niortt^ao-ee.  Eourthiy  ;  assuminf]:  the  ^^unraj 
Plaintiff's  statement  to  the  effect  that  the  Karindas 
colluded  with  the  Defendant,  and  executed  the  Bond 
as  he  dictated,  and  that  they  moreover  filed  a  petition 
admitting  the  mortgage  in  the  settlement,  it  is  obvious 
that  there  was  nothing  to  prevent  the  Defendant,  in 
collusion  with  the  Karindas^  from  fabricating  a  deed  of 
sale  conveying  the  disputed  property  to  him  :  he 
would  not,  seeing  that  he  had  such  great  influence, 
have  been  content  with  the  mortgage  Bond.  Hence  it 
is  clear  to  me  that  Ranee  Degumhcr  Koomuei'ee^  being 
in  want,  and  also  wishing  to  satisfy  former  debts  in 
order  to  preserve  the  estates  in  her  hands,  mortgaged 
the  estates  in  order  to  pay  tha  debts  and  puu  the 
Defendant  in  possession  ;  otherwise  it  is  noo  possible 
to  credit,  that  in  the  face  of  such  cl^^-ionesty  on  the 
part  of  the  Karindas^  she  should  refrain  from  com- 
plaming  in  the  Courts,  and  preventing  Defendant  from 
entering  upon  the  estates  ;  for  her  experience  and 
sagacity  are  demonstrated  by  the  fact  that  she  has 
saved  the  estates  of  the  .Raj\  and  has  continued  to 
manage  them  herself  to  the  present  time.  Fifthly  ; 
were  the  plea  cl  the  Plaintiff  to  the  effect  that  the 
Karindas  were  ungrateful  and  dishonest,  they  would 
not  have  given  their  evidence  in  favour  of  the  Ranee 
as  supporting  her  statement  :  they  v^^ould  unequivo- 
cally have  declared  that  tue  Bond  was  made  with  the 
knowledge  and  sanction  of  the  Ranee.  These  Avit- 
nesses,  after  the  lapse  of  so  long  a  periodj   not  having 
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the  fear  of  eternity  before  their  eyes,  depose  that  they 
acted  under  tlie   tutorage  of  Defendant,    and   did   not 
acquaint  the   Ph^antiE  with   the    transactian.     Then 
Avhat  more  is  required  to  prove  their   attachment  and' 
subservience  to  the   Ranee  ?     Indeed^  from   the   fact 
that  the  Defendant   has   been   in   that  possession,  the 
settlement  was  concluded  with  him,  that  Ranee   De- 
gimiber  Koonweree   and   Lai    Inderdoivun   Singk,^    de- 
ceased,   remained   silent   for   so   long  a  period,   it  is 
clearly  inferred  that  the  statement    of  the    Defendant 
and  his   witnesses   is   true.     On    these    grounds   my 
opinion  is,    that    there    can  be    no    doubt  that  tha 
Bond  Avas  made  with  the  knowledge  of  Ranee  Degtim- 
lev  Koamuereey  the  Manager  of  the  Rr(j\  and  that  the 
statement  of  Plaintiff   and  of   her  witnesses  is  madJe 
with  dishonest  intentions.    Several  witnesses  have  been 
adduced  an  the  part  of  the  Plaintiff,  who    state  that 
Ranee  Degumher  Koomveree  and  her  predecessors  had 
no  occasion  to  borrow  money.     This  assertion   is  suf- 
ficiently  rebutted  by  the  exhibits  filed  on  the  part  of  the 
lirst-named  Defendant,     It  is  opposed  to  common  sense 
to  suppose  that  although  the  Raj  was  tabe  maintained 
and  that  the  expenses  of  the  Rajas  were  great,,  and  more- 
over that  a  woman  was  the  manager,  that  there  should 
have  been  no    occasion    to    borrow  money.     Indeed, 
copies  of  papers  obtained   from    the  office    of  Eegister 
of    Deeds,  and  more    especially    the  decree  of     the 
Moonsiff  of    Captain  Gunj^    dated    21  st  of    Sejrtemher^, 
1847,  is  conclusive    evidence    to  prove  the  Plaintift's 
statement  to  be   false.     The   second  point  remains  to 
be  considered,-  namely,  whether  the   mortgage  pleaded 
by   Defendant   is    valid  and  of    effect  touching  the 
Tillages    in  dispute.     The  record  shows  that    Ranee 
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dining  the  infancy  of  Lai  Inderdoiviin  Siugh^  and  that        I'^^^G. 
all  her  acts  and  deeds  are  recognised  in   the  Eevcnue  iiuxoomax- 
©epartment  and  in  the  Special  Commission,     During     ^fjJi^^'y 
her  manai^ement,  with  the  obiect  of  saving  the  estates,  v- 

MUSSUM\T 

of  paying  the  debts  of  her  predecessors,  and  of  satisfy-  Babooee 
in^  the  claims  of  3Iahajims,  the  mort<i:a^'e  Bond  was  Tr^^^,fjttl.,, 
executed.  Seeing,  moreover,  that  the  settlement  was 
-also  made  with  the  Defendant  by  the  Settlement 
Officer,  that  a  Bond  of  this  nature  does  not  extinguish 
the  title  of  the  infant,  it  follows  then,  as  a  matter  of 
justice  and  equity,  that  the  Bond  is  valid  and  of  effect. 
Por  if  it  be  held  to  be  invalid,  two  difficulties  will 
arise — First,  that  when  the  Raj  is  under  the  manage- 
ment and  guardianship  of  a  person,  should  necessity 
arise  to  take  money  on  loan  in  order  to  pay  the 
Government  Malgoezaree  and  to  pay  other  necessary 
-expenses  of  the  liaj^  no  person  will  be  willing  to  lend 
the  money,  and  the  loss  of  the  estates  will  be  the  con- 
sequence. Secondly,  should  any  person,  on  the  faith 
of  the  Raj^  and  satisfied  that  there  are  assets  sufficient 
to  liquidate  his  loan,  advance  money  to  the  manager 
of  the  Raj^  and  save  the  Raj  from  being  lost,  and  sub- 
sequently, should  this  fact  be  proved,  and  on  the  suit 
of  the  proprietor,  on  his  attaining  his  majority,  ho 
should  be  able  to  repudiate  the  loan,  it  would  be  gross 
injustice.  There  next  remains  to  consider  the  fact  that 
the  nam.e  of  Lai  Lnderdowan  Singh  is  associated  with 
that  of  Ranee  Degiiniber  ICoomueree  in  the  mortgage 
Bond.  I  remark  that  this  is  not  a  suit  brought  by  the 
Defendant,  consequently  this  point  need  not  be  tried 
and  disposed  of,  since  in  my  opinion  the  claim  must 
be  dismissed  ;  and  precedents  adduced  by  the  Plaintiff 
do  not  apply  to  this  case  :  on  the  contrary,  it  is  a 
legitimate  iufereiice  that  those  precedents  support  mj 
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1856.        view  of  the  case.     Finally,  since  the  Plaintiflt's  claim 
lIuNooMAN-  is  dismissed  by  me,  there  remains  no  necessity  for  an 
Panday     ii^q.^iiy  iiito  the  matter  of  mesne  profits.  On  the  gronnd 
«-'•  above  stated,  it  is  ordered,   that  the  Plaintiff's  claim 

Babooee  be  dismissed,  v^ith  costs.'' 
KoowEREE  From  this  judgment  the  Eespondent  appealed  to 
the  Sudder  Deiuanny  Adawlut  at  Agra.  The  principal 
grounds  of  appeal  were,  that  Lai  Inderdotvun  Sirjgh^  at 
the  time  the  Bond  was  made,  was  a  mere  child,  that 
the  Banee  was  not  designated  as  guardian  in  the 
Bond,  but  as  proprietor,  and  that  the  Bond,  therefore, 
was  totally  invalid,  since,  under  the  Eegulations,  or 
the  Hindoo  law,  a  deed  made  by  an  infant  could  have 
no  effect  or  force ;  that  even  admitting  the  Bond  to  be 
genuine,  llanee  Degmnher  Koonweree  was  not  com- 
petent by  the  Hindoo  law  to  make  such  a  Bond  ;  that 
under  the  law  of  the  Shastras^  the  son  of  the  deceased 
living,  the  Ranee  Dcgumher  Koomveree  could  have  no 
personal  title  to  the  property,  but  as  the  son  was  an 
infant  she  v  •  >  competent  to  act  as  guardian  ;  but  as 
such  she  was  not  competent  to  make  such  a  transfer 
of  the  property  as  had  been  made  ;  and,  lastly,  that 
the  llanee  was  not  cognizant  of  the  Bond  being 
executed  or  of  the  transaction. 

The  appeal,  which  was  referred  to  the  full  Court, 
came  on  for  hearing  on  the  22nd  of  Januar?j^  1852, 
when  the  Messrs.  Beguie^  Deane^  and  Broivn,  the 
Judges  of  the  uudder  Deivanmj  Court,  by  their  judg- 
ment, held,  that  the  question  which  the  Court  had 
to  deal  with,  related  to  the  right  of  the  Ranee  to 
execute  the  deed  before  them.  They  remarked  that 
the  deed  itself  assigned  to  the  Ranee  a  proprietary 
character,  and  that  it  was  not  among  the  Defendant's 
pleas  that  the  Ranee  acted  as  her   son's  guardian,  but 
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that  lie  claimed^  for  her  the  proprietary  character  both        1856. 
Ill  his  answer  to  the  phiiiit,  and  s^ill  more  broadly  and  iiuxooman-- 
iinreservedly  in  his  answer  to  the  pleadings  in  appeal,      pand^y 
That  the  Plaintiff,  on  the  other,  hand,  had,  throuii^hont,  »^« 

arguea  lor  the  avoidance  oi  the  Bond  by  denying  the  ijabooek 
Ranee^s  proprietary  right  in  any  vray  ;  and  such  being 
the  issue  joined  between  the  partieSj  the  Jourt,  look- 
ing to  the  fact  that  the  estates  in  dispute  unquestion- 
ably devolved  on  the  Plantiff,  to  the  exclusion  of  i\\Q 
Ranee  on  the  death  of  the  Plaintiff's  father,  Raja 
8/ieohuksh  Singh^  had  no  hesitation  in  declaring  tliat 
even  on  the  assumption  that  the  Ranee  voluntarily 
executed  the  Bond  and  received  full  consideration  for 
it,  the  Bond  was  not  binding  on  the  Plaintiff,  and  that 
neither  he  nor  his  ancestral  property  could  be  made 
liable  in  satisfaction  of  it.  That  it  was  needless  for  the 
Court,  their  inquiries  l)eing  thus  stopped  in  limine^  to 
enter  on  the  real  merits  of  the  transaction  as  between 
the  Ranee  and  Ilunoomanpersaud  Panday  ;  but  that  a 
final  judgment  could  not  then  be  pronounced,  the 
amount  of  the  ivaisilat  (mesne  protits)  being  disputed, 
and  no  investigation  on  that  point  having  been  made 
by  the  Court  below.  The  Court,  therefore,  decreed 
to  the  Plaintiff,  in  alt'^ration  of  the  Principal  Sudder 
Ameenh  judgment,  so  much  of  his  claim  as  related 
to  the  avoidance  of  the  Bond,  and  remitted  the  suit, 
with  directions,  to  the  Principal  Sudder  Anieen^  that 
he  determined  what  amount  of  mesne  profits  from  the 
date  from  which  they  were  claimed  the  Plaintiff  was 
entitled  to  recover.  It  was  ordered,  therefore,  ''  that 
the  judgment  of  the  Principal  Sudder  Ameen  of  Go- 
Tiickpore^  dated  23rd  of  Decemher^  1850,  be  amended  • 
that  the  Bond  set  up  by  the  Defendant  be  set  aside  ; 
and  that  a  decree  do  pass  in   favour  of   Plaintiff,  and 
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1856.        that  tli€  costs  be  awaided  in  the  decree  to  the  extent 
IluxooM.iN-   of  the  j'umma  of  the  property  claimed.'' 


PERSAUI) 

Paxday 

V. 


Against     this     decree     the     present     appeal     Avas 


MussuMAT    bron^'ht. 
Eabooer  ^ 

MUXIIAJ 

EooNWERE^.  Mr.   -S.   Palmer^   Q.C.,   and  Mr,   Leithj   for  the 

Appellant ;  and 

Mr.  Wifjram,  Q.C.,   Mr.  Bagshaiv^  Q.C.,  and  Mr. 

W.  Field^  for  the  Eespondent. 

The  Principal  points  submitted  to  the  Conrt  iti 
the  argument,  were  : — 

First.  As  to  the  validity  of  the  mortgage  Bond, 
whether  it  was  executed  by  the  Ranee  at  all,  and 
further,  as  the  Bond  purported  to  be  executed  by 
her  in  a  beneficial  character,  if  it  constituted  a  valid 
incumbrance  on  the  Raj. 

Second.  Whether  the  incumbrance  created  by 
Roja  Sheohuhsh  ShigJi  entitled  the  Appellant  to  retain 
possession  of  the  villages  and  lands  in  the  mortgage 
Bond  executed  by  him  until  such  incumbrance  was 
paid  off,  or  whether  it  was  a  personal  charge  only 
on  the  heir ;  and  the  Appellant  had  not  a  right  to 
stand  in  the  place  of  the  Ranee  in  respect  of  the 
monies  he  had  advanced. 

Third.  Whether  it  was  competent  by  the  Hindoo 
law  to  the  llance^  as  the  registered  proprietor  of  the 
family  estate  and  curator  of  the  infant's  property, 
to  charge  ancestral  estates  by  way  of  mortgage,  in 
consideration  of  the  advances  made  for  the  benefit 
of  the  minor's  estate,  to  prevent  a  sequestration 
and  probable  confiscation. 

Fourth,     Whether  after  W^.  factum  of  the  mortgago 
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Bond  was  established,  and  proof  of  the  advances  made^         ^8^6. 

the    presumption   of   law   was   not   in   favour  of  the  Hunooman- 
charge,  and  the  onus  prohandi  was  not  upon   the  heir      i^^n^^y 
to  disprove  the  necessity  of  the  advances.  ^    ^'- 

]\iUSStJMAT' 

Upon  these  points  the   following-  authorities  were     Baeooee. 

As  to  the  power  by  the  Hindoo  law,  of  a  manager 
or  guardian,  in  possession,  to  mortgage  ancestral  es- 
tates, to  charge  by  way  of  mortgage  for  payment  of 
debts  or  Government  revenue  to  save  the  estate  from 
sequestratioUj  or  in  any  way  to  alienate  ancestral 
estate  by  deed  or  Will,  2  Colch.  Dig.,  pp,  2G5,  270, 
284,  294,  319;  The  Mitacsliara^  ch.  i.  sec.  i.  pars, 
28,  29,  30,  where  reference  is  made  to  Inst,  of  Menu^ 
ch.  xi.  ;  1  Strangeh  "  Hindu  Law,"  p.  18  (2nd 
Edit.) ;  Bajali  SaJtihdeen  Khan  v.  Brig  Raj  Sing  (a) ; 
Gopee  Churun  Burral  v,  Mussitmaut  Lukhee  IsJmuree 
Dihia  (b) ;  AnoJiutoo  Day  v.  Moheschunder  Dutt  ((?) ; 
Sheogovidpershad  Singh  v.  Ramchurum  Doohe  (d) ; 
Nagalutchmee  Ummal  v.  Gopoo  Nadaraja  Clietty  {e) ; 
Rungama  v.  Atc/mma  (/)  ;  3Ialraz  Lachnia  v.  Cha- 
hkany  Vencata  Rama  Jagganadha  Row  (g).  By 
the  English  law,  Archer  v.  Hudson  (/^). 

That  the  debts  of  ancestors  were  charges  upon  the 
estate,  1  Strangers  ^' Hindu  Law,"  p.  IGG,  Oomed 
Rai  V.  Heera  Lall  (i). 

Upen  whom  the  onus  probandi  lies,  Rajah  Sahih- 
deen  Khan  v.  Brig  Raj  Sing  (k). 

As  to  the  manner  of  taking  mortgage  accountSy 
Be7z.  Keg.  XY.  of  1792. 

(a)  6  Slid.  Dew.  Adaw.  Eei>.  47.     {h)  3  Slid.  Dew.  Adaw.  Eep.  93.  • 
{c)  Fulton's  Eep.  380.  {d)  9  Slid.  Dew.  N.  W.  P.   133. 

[e)  6  Moore' sIiidApp.  Cases,  309.  (/)  4  Moore'slnd.  App.  Cases,  1, 
(^)  2  Moore'slnd.  App.  Cases,  o4.(//.)  7  Beav.  551. 
^(J)  6  Slid.  Dew.  N.  W.  P.  218,     (Jc)  6  SiuL  Dew.  Adaw.  Eep.  4T> 
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1856.  And,   upon  tlie  practice   of  framing  tlic   issnes   of 

HuNooMAx-   the  points   in  dispute,    Ben.    Eeg.   XXYI.,    sec.    10 


Payday      ^^^'  "^  ^   '^?   ^^'   1814  ;  llacjjJici'son   ''  On   civil  proce- 
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26t]i  July, 
185(). 


dure,"  20' 


Judgment  was  delivered  by 

The    Eight    lion,    tlie    Lord    Justice    Xnigiit 
Eeuce  : 


The  complainant  in  the  original  suit,  Avas  Lai  In- 
derdowun  Singh,  described  in  the  plaint  as  proprietor 
of  the  Itaj  of  Pergitnnah  Mtmsoor  Niiggur  Bus  tee. 
The  suit  was  against  the  present  Appellant,  the  chief 
Defendant,  and  lianee  Degiimher  Koonweree^  the 
second  Defendant,  the  mother  of  the  complainant. 
The  complainant  sought  by  his  plaint  the  possession 
of  certain  immovable  property  described  in  his  claim, 
the  particulars  of  which  it  is  nnnecessary  to  state. 
He  sought  also  to  set  aside  a  mortgage  Bond  bearing 
date  Assar  Soodee  Poorunmashee^  1246  Fuslee,  set  up 
by  the  Appellant ;  to  oust  the  Appellant,  to  cancel 
the  name  of  the  Appellant  as  mortgagee  in  the  Col- 
lector's records,  and  to  recover  mesne  profits. 

To  this  suit  the  Defendant  i3ut  in  his  answer.  The 
title  of  the  complainant  to  the  lands  as  heir  was  not 
denied  by  the  answer ;  but  the  Defendant  alleged  his 
title  as  mortgagee  (except  as  to  some  Birt  lands,  the 
claim  to  which  was  abandoned  in  the  suit,  and  to 
which  it  is  unnecessary  further  to  refer).  The  sub- 
stantial dispute  between  the  parties  was,  as  to  the 
lands  for  which  the  suit  proceeded,  whether  the  De- 
fendant could  resist,  under  his  title  as  mortgagee  to 
the  extent  of  that  interest,  the  title  of  the  complainant 
as  heir  and  proprietor  of  the  lands. 
.    It  is  unnecessary  to  enter  in  detail  into  the  plead- 
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ings  or  proceedings  in  the    suit.     It   is    suffi(3ient    to      ^  i^^^- 
state,  that  in  the  result  the  Sadder  Ameen  decided   in  Hunooman- 
favour  of    the    security,    and    dismissed    the     claim      panday 
2:enerallv,  but  that  on  appeal  from  that  decision,  the    ,^    ^• 
Sadder  Court  decided  against  the  sectirity,     and  in     Babooee 
substance    granted  the  relief  asked  by    the    plaint,  Koonweree. 
except  in  so  far  as  it  was  abandoned. 

The  reasons  for  the  decision  of  the  appellate  Court 
are  contained  in  their  judgment.  The  Court  says, 
''  The  question  with  which  the  Court  have  first  to  deal, 
respects  the  right  of  the  Ranee  to  execute  the  instru- 
ment before  them.''  They  then  remark,  ''  that  the 
Bond  itself  assigns  to  the  Ranee  a  proprietar}^  charac- 
ter, and  that  it  was  not  amongst  the  Defendant's  pleas 
that  the  Ranee  acted  as  her  son's  guardian,  but  that 
he  has  claimed  for  her  the  proprietary  character,  both 
in  his  answer  to  the  plaint,  and  still  more  broadly 
and  unreservedly  in  his  answer  to  the  pleadings  in 
appeal.  The  Plaintiff,  on  the  other  hand,  has 
throughout  argued  for  the  avoidance  of  the  Bond, 
by  denying  the  Ranee's  proprietary  title  in  any 
way  ;  and  such  being  the  issue  joined  between  the 
parties,  the  Court,  looking  to  the  fact  that  the  estates 
in  dispute  unquestionably  devolved  on  the  Plaintifr, 
to  the  exclusion  of  the  Ranee^  on  the  death  of  the 
Plaintiff's  father.  Raja  Sheohuksh  Singly  have  no 
hesitation  in  declaring  that,  even  on  the  assumption 
that  the  Ranee  voluntarily  executed  the  Bond,  and 
received  full  consideration  for  it,  the  Bond  is  not 
binding  on  the  Plaintiff,  and  that  neither  he  nor  his 
ancestral  property  can  be  made  liable  in  satisfaction 
of  it.  It  is  needless  for  the  Court,  their  inquiries 
being  thus  stopped  in  lunlne^    to    enter  on  the    real 
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185G.  merits  of  the  transaction  as  between  the  Ranee  and 

lluNooMAN-  Ilunoomaniiersaud   PandjjP 

iSisDAY  Their  Lordships  collect  from    this   judgment   that 

,^    "y-  the  Court  thought  that  a  bar  was   interposed   by   the 

MUSSUMAT  IT  111  •  P 

Babooee     pleadnigSy  and  by  the  Ranee  s   act  of   assumption   of 
KoowEREE.  proprietorship,  to  the  further  consideration    whether 
the  Appellant's  charge  could  in  any  character  be    sus- 
tained against  the  estate. 

The  Court  did  nat  enter  upon  the  question  of  the 
validity  of  the  charge,  in  whole  or  in  part,  as  a  charge 
effected  by  a  de  facto  Manager,  or  proprietor,  whether 
by  riglit  or  by  wrongful  title,  nor  advert  to  the  fact 
that  the  charge  included  some  items  of  former  charge 
wholly  unaffected  by  the  objection  which  tliey  con- 
sidered of  so  much  weight. 

This  judgment  may  be  considered  under  the  follow- 
ing points  of  view  : 

First.  Did  the  appellate  jurisdiction  rightly  con- 
strue the  pleadings,  and  take  a  right  view  of  the 
issues  framed  under  the  direction  of  the  Judge,  ac- 
cording to  the  practice  of  those  Courts  ? 

Secondly.  Did  it  take  a  right  view  of  the  relation 
in  which  the  Ranee  intended  to  stand  to  her  son'& 
estate  ?     And, 

Thirdly.  Did  it  consider  the  pointy  whether  the 
rights  of  these  parties  could  wholly  depend  upon  the 
question  whether  that  relation  was  duly  or  unduly 
constituted  ? 

On  the  first  point  their  Lordships  think  it  right  te 
observe,  that  it  is  of  the  utmost  importance  to  the 
right  administration  of  justice  in  these  Courts,  that 
it  should  be  constantly  borne  in  mind  by  them  that 
by  their  very  constitution  they  are  to  decide  according 
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to  equity   and  good    conscience ;   that  the  substance       ^^^^• 
and  merits  of  the  case  are  to  be  kept  constantly  in  IIuxooman- 
view ;   that  the  substance  and  not  the   mere   literal     panday 
wordincv  of  the  issues  is  to  be  re<<arded  ;  and  that  if,    ,^    ^• 
by  inadvertence,  or  other  cause,   the  recorded  issues     Babooee 
<io  not  enable  the  Court  to  try  the  whole  case  on  the  koonweree. 
merits,  an  opportunity  should  be  afforded  by  amend- 
ment, and,  if  need  be,  by  adjournment,  for  the  deci- 
sion of  the  real  points  in  dispute. 

But  their  Lordships  think  that  if  the  wording  of  tho 
issues  be  carefully  considered,  it  will  be  found  that  the 
issue  in  substance  is,  whether  the  charge  under  the 
instrument  bound  the  lands.     The  words  in  which  the 
Principal  8 udder  Ameen  states  the  issue  on  this  point 
^re  :  ^^  whether  it  (the   mortgage  Bond)  ought  to  have 
effect  against  the  mortgaged  villages.''     It  was  not  an 
issue  limited  to  the  particular  description  or  character 
in  which  this  act  was  done,  and  a  misdescription   or 
error  in  that  respect  would  not  have  been  fatal  to  the 
charge.     Consequently,   their  Lordships   cannot  agree 
with  the  SiLdder  Deivanny  Adawhcf,  upon   the  first 
point,  that  the  real  question  in  dispute  between  these 
parties,  namely,  whether  the  charge  bound  the  lands 
in  the  hands  of  the  heir,  was  not  substantially  in- 
eluded  in  the  issues,  which  were  evidently  intended 
to   raise  it.     Neither   can  their  Lordships  adopt  the 
reasoning  or  the   conclusion  of  the  Sadder  Dewanny 
Adcuolut^  upon  the  second  point,  as  to  the  relation  in 
which  the  Ranee  meant  to  stand,  and  substantially 
^tood,  to  the  estate  of  her  son. 

Deeds  and  contracts  of  the  people  of  India 
ought  to  be  liberally  construed.  The  form  of  ex- 
pression, the  literal  sense,  is  not  to  be  so  much  re- 
garded as  tho  real  meaning  of  the  parties  which  the 
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1856.        transaction  discloses.     IN'ow,  what  is  meant  by  tlie  as- 
HuNooMAN-    sumption  of  proprietorship  on  the  part  of  the  Ranee ^ 
iSndIy      which  the  judgment  ascribes  to  her  ?     It  is  not  sug- 
^-  gcsted  that  she  ever  claimed  any  beneficial  interest  in 

Babooeb      the  estate  as  proprietor ;  had  she  done  so,  it  would 
KooNWEBEE.  ^^^'^  been,  />r6>  tanto^  a  claim  adverse  to  her  son  ;  and 
it  is  conceded  by  the  Eespondent's  counsel  that  she 
did  not  claim  adversely  to  her  son.     The  terms  of 
^'  proprietor"  and  of  ^^  heir,"  when  they  occur,  whether 
in  deeds  or  pleadings,  or  documentary  proofs,  may,  in- 
deed, by  a  mere  adherence  to  the  letter,  be  construed 
to  raise  the  conclusion  of  an  assumption  of  ownership, 
in  the  sense  of  beneficial  enjoyment  derogatory  to  the 
rights  of  the  heir ;  but  they  ought  not  to  be  so  con- 
strued unless  they  were  so  intended,  and  in  this  case 
their  Lordships  are  satisfied  that  they  were  not  so  in- 
tended.    They  consider  that  the  acts  of  the  Uance 
cannot  be  reasonably  viewed  otherwise  than  as  acts 
done  on  behalf  of  another,  whatever  description  she 
gave   to   herself,    or   others   gave   to  her  ;   that   she 
must  be  viewed  as  a  Manager,   inaccurately  and    er- 
roneously described  as  ^'  proprietor,"  or  ''  heir  ;"   and 
it  is  to  be  observed,  that  the  Collector  takes  this  view, 
for,  wdiilst  he  remarks  on  the  improper  description 
of  her  as  heir,  or  proprietor,  he  continues  her  name 
as  "  Surherakary     If  the  wdiole  context  of  all  these 
documents  and  pleadings  be  taken  into  consideration, 
and  the  construction  proceed  on  every  part,  and  not 
on   portions   of   them,    they  are    sufficient,    in   their 
Lordship's  judgment,  to   show  the  real  character  of 
lier  proprietorship. 

Upon  the  third  point,  it  is  to  be  observed  that  under 
the  Hindoo  law,  the  right  of  a  bond  fide  incumbrancer 
who  has  taken  from  a  de  facto  Manager  a  charge  on 
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lands  created  honestly,  for  tlie  purpose  of  saving  the        1856. 
estate,   or  for  the  benefit  of  the   estate,  is  not  (pro-  iiunooITax- 

vided  the  circnni stances  would  support  the  char2:e  had     r^i^sAUD 

^  ^  ^  Payday 

it  emanated  from  a  de  facto  and  de  jure  manager)  af-  v. 

footed  by  the  want  of  union  of  the  de  facto  ^  with  the  de  wtSio^^^ 
jure  title.  Therefore,  had  the  Ranee  intruded  into  the  •^J^u.xraj 
estate  wrongfully,  and  even  piTictised  a  deception  upon 
tlie  Cou/t  of  Wards,  or  the  Collector,  exercising  the 
powers  of  a  Court  of  Wards,  by  putting  forth  a  case 
of  joint  proprietorship  in  order  to  defeat  the  claim 
of  a  Court  of  Wards  to  the  wardship,  which  is  the 
case  that  Mr.  Wigram  supposed,  it  would  not  follow 
that  those  acts,  however  wrong,  would  defeat  the 
claim  of  the  incumbrancer.  The  objection,  then,  to 
the-  Ranee'' s  assumption  of  proprietorship,  in  order 
to  get  the  management  into  her  hands,  does  not 
really  go  to  the  root  of  the  matter,  nor  necessarily- 
invalid  ate  the  charge ;  consequently,  even  had  the 
view  wdiich  the  Biidder  Dewanmj  Adawlut  took  of  the 
chaiTicter  of  the  Raneeh  act,  as  not  having  been 
done  by  her  as  guardian,  been  correct,  their  decision 
against  the  charge  without  further  inquiry  would 
not  have  been  well-founded.  It  would  not  have 
been  accordant  with  the  principles  of  the  Hindoo 
law,  as  declared  in  ColeJ).  Dig.,  vol.  i.,  p.  302,  and  in 
the  case  of  Gopee  CJiurun  Burral  v.  Mussummaut 
Islmuree  Liikhce  Dlhia,  (3  Sud.  Dew.  Adaw.  Eep. 
93,)  and  as  illustrated  by  the  case  cited  for  the 
Appellant  in  the  argument,  against  the  authority  of 
whic*i  no  opposing  decision  was  cited.  Their 
Lordships,  however,  must  not  be  understood  to  say^ 
that  they  see  any  ground  of  probability  for  the 
assertion,  that  the  RaJtee  really  meant  to  deceive  the 
Court  of  Wards,  or  the  Collector  exercising  its  au- 
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1856.       tliority,  by    any   consciously   false  description   of  her- 
IluNooMAN-  self.     The  title  to  this  Baj  cannot  readily  be  supposed 
'  "t^JI^^YS     to  have  been  unknown  in  the  Collector's  office,  nor  is 
V.  it  probable  that  the  Rmiee  could  have  deceived  the 

Babooee  office  by  such  a  false  description  of  herself. 
KooKWEREE.  ^^  ^^  ^  circumstance  worthy  of  remark,  too,  that 
the  complainant  does  not  ascribe  this  conduct  to  her 
in  his  plaint.  The  case  that  the  plaint  makes  is  not 
that  she  intruded  upon  him  and  assumed  proprietor- 
ship ;  the  plaint  itself  says  she  had  possession  as 
guardian,  that  is,  as  managing  in  that  character ;  and 
on  a  review  of  the  whole  pleadings  and  documentary 
evidence,  and  of  the  probabilities  of  the  case,  their 
Lordships  think  it  a  strained  and  untrue  construction 
to  assign  any  other  character  to  her  acts  than  that 
which  the  plaint  ascribes  to  them,  notwithstanding 
the  use  of  terms  inconsistent  with  it.  For  these 
reasons,  their  Lordships  think  that  the  judgment  of 
the  Siidder  Deivanny  Court  cannot  be  supported  on 
the  grounds  which  that  Court  has  assigned. 

It  then  remains  to  be  considered  whether  the  judg- 
ment is  substantially  right,  though  the  reasons  as- 
signed for  it  are  not  satisfactory  or  sufficient. 

If  the  evidence  discloses,  as  it  is  contended  for  the 
Bespondent  that  it  does  disclose,  no  prima  facie  case 
of  charge  at  all  on  this  ancestral  estate,  then,  as  the 
only  bar  to  the  resumption  by  the  heir  of  his  estate  is 
the  alleged  mortgage  title  over  it,  the  proof  of  which 
lies  on  the  mortgagee,  the  complainant's  title  to  the 
estate,  to  the  mesne  profits,  and  to  the  other  relief,  is 
made  out ;  but  if,  on  the  other  hand,  the  evidence 
discloses  even  a  prima  facie  case  of  charge,  some  in- 
quiry at  least  ought,  as  it  seems  to  their  Lordships, 
to  have  been  directed c 
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The  question  then  next  to  be  considered  is,  whether        ^^^^' 
^  prima  facie  case  of  a  subsisting  charge  is  made  out   iiunooman- 
by  the   Appellant.     This   question   involves  the  con-      i^anday 
sideration  of  two   points :   first,  the   actual  factum  of     ,     ^' 
the  deed  ;  and,  next,  the   consideration  for  it.  Baeooee 

First,  as  to  i\\Q  factum.  The  execution  of  the  Bond  Tr^i^w^tL 
by  the  Ranee  is  stated  by  several  of  the  attesting  wit- 
nesses. It  was  argued,  however,  on  behalf  of  the 
Eespondent,  that  the  Court  ought  not  to  act  on  their 
evidence.  Some  discrepancies, — ^such,  however,  as 
are  not  unfrequently  found  in  honest  cases  in  native 
testimon}^, — ^were  dwelt  upon.  The  Sadder  Ameen^ 
who  decided  this  case  originally,  has  made  some  per- 
tinent remarks  on  the  confirmation  which  circum- 
stances give  to  the  oral  evidence  that  the  Bond  is  the 
deed  of  the  Ranee.  The  decision  by  a  native  Judge, 
possessing  the  intelligence  which  this  judgment  of 
the  Sudder  Ameen  evinces,  on  a  question  of  fact  in 
issue  before  him,  is,  in  the  opinion  of  their  Lordships^ 
entitled  to  respect ;  he  must  necessarily  possess  su- 
perior knowledge  of  the  habits  and  course  of  dealing 
of  natives,  and  that  knowledge  would  be  likely  to 
lead  him  to  a  right  conclusion  upon  a  question  of 
disputed  fact.  The  Sudder  Ameen  observes,  in  sub- 
stance, that  po:isessiou  went  along  with  this  Bendy 
and  that  the  mortgagee  was  inscribed  in  that  character 
as  proprietor  on  the  records  of  the  Collector.  He  was^ 
therefore,  put  in  possession  as  mortgagee,  and  was 
publicly  known  as  mortgagee  in  the  Collector's  office. 

It  is  to  be  observed  further,  that  his  receipt  of  the 
rents  and  profits  of  the  lands  included  in  this  con- 
veyance would  diminish,  pro  tanto^  the  annual  income 
of  the  estate,  which  would  come  to  be  administered  by 
the  Ranee^  and  that  this  state  of  things  continued  iov 
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1856.  several  years  after  the  execution  of  the  Bond.     The 

HirxooMAN-  Ranee's   ignorance,    then,    of    such    title,    possession^ 

Payday  I'eceipt,    and    diminution,    is,    as    the    Sudder  Ameen 

,^    ^-  iustly  observes,  not  a  probable  supposition.     It  could 

MUSSU.MAT      T  .         TT  ^ 

Babooek  be  rationally  accounted  for  only  on  one  supposition — : 
Koo2s4euee.  ^^^^^  ^^^^  Ranee  was  a  mere  cypher,  and  entirely 
ignorant  of  that  which  was  done  in  her  name.  This, 
however,  does  not  appear  to  have  been  the  case :  she 
herself  denied  it  on  a  subsequent  contest  as  to  the 
managership  ;  and  the  act  of  the  Collector  in  his 
decision  upon  that  dispute,  in  putting  her  into  the 
management,  confirms  her  own  statement  of  her  capa- 
city. Had  her  incompetency  been  of  so  flagrant  a 
character,  as  the  above  hypothesis  demands  to  bo 
attributed  to  her,  it  is  not  reasonable  to  suppose  that 
it  would  have  been  unknown  in  the  Collector's  office, 
nor  is  it  reasonable  to  suppose  that  the  management 
would  have  been  confided  to  her  had  such  been  her 
character.  It  was  argued,  indeed,  that  she  may  have 
become  by  that  time  capable  ;  but  it  is  to  be  observed 
that  a  long  course  of  neglect  and  mismanagement, 
which  is  attributed  to  her,  Avould  not  be  a  school  of 
improvement. 

It  was  argued  that  the  complainant  was  not  to  be 
bound  by  the  Ranee'' s  allegations  of  her  own  compe- 
tency ;  that  she  had  tasted  the  sweets  of  management, 
and  would  desire  their  continuance.  Certainly  the 
complainant  is  not  to  be  bound  by  her  assertion  ;  but 
it  is  not  the  assertion  that  is  relied  on  as  confirmation. 
What  is  relied  on  is  the  result  of  the  contest,  and  the 
acknowledgment  of  her  as  one  competent  to  the  ma- 
nagement of  the  estate  by  an  officer  interested  in  its 
right  administration. 

Their  Lordships  cannot  but  concur  with  the  Sadder 
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Ameen  in  thinking  that  these   circumstances  do   ma-       1856. 
terially  confirm  the  story  of  the  attesting  witnesses  as  Hunooman- 
to  the    Ranee^s  execution  of  the  deed.     The    story   of     ^f^^A? 
her   non-execution   of   it  is  based,    in  a   considerable    ..    v- 

AiUSSUMA'T 

degree,  on  a  supposition  of  her  incapacity.  That  the  babooee 
deed  is  hers,  is,  in  the  opinion  of  their  Lordships,  xoonwereb* 
further  confirmed  by  the  great  improbability  of  the 
history  which  some  of  the  witnesses  of  the  Eespondent 
give  as  to  the  factum  of  the  instrument.  The  story 
told  by  the  witnesses,  Ileera  Lai  and  Gjjapei'shad 
Patuk^  is  so  destitute  of  probability,  so  little  in  har- 
mony with  the  ordinary  conduct  of  men  in  like  cir- 
cumstances, that  their  Lordships  can  place  no  reliance 
upon  it.  According  to  the  case  of  the  Eespondent, 
this  Bond  was  fraudulently  executed  in  the  name  of 
the  Ranee^  without  her  sanction  or  knowledge,  in 
order  to  fix  a  false  charge  of  Rs.  15,000,  in  the  Defen- 
dant's favour,  on  the  property  of  the  infant  Raja, 
The  Defendant  and  several  associates  were,  according 
to  this  story,  conspiring  together  for  this  object. 
According  to  the  witnesses,  who  give  nearly  verbatim 
the  same  account  of  the  transaction,  these  conspi- 
rators had  witnesses  ready,  though  not  present,  who 
were  to  attest  consciously  the  false  deed  as  true  ;  yet 
such  is  at  once  the  impatience  and  the  folly  of  these 
conspiring  parties,  that  every  one  of  the  witnesses, 
each  of  whom  is  described  as  dropping  in  by  chance 
as  it  were,  is  solicited  without  any  assigned  adequate 
motive,  and  with  no  previous  sounding,  to  become 
a  party  to  this  fraud  by  consciously  attesting  the  false 
deed  as  true.  Each  witness  declines,  and  each  is 
entreated  to  secrecy  ;  and  each  preserves  the  secret 
inviolate,  contrary  to  duty,  and  without  any  assigned 
motive  for  secrecy.     The  communication  and  the  con- 

VOL.  VT.  A  2 
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1856.        cealment   are  both  without   motive  according  to  the 
HxjNooMAN-  account  which  is  given  us.     And   the   story  of  this 

rSday      ^^^^^ly  needless  communication  of  his  crime^    is  told 
V.  of  a  man  used  to  business,   intelligent,    and  described 

Babooee     ^y  ^^^   Eespondents   as   the   habitual  accomplice    of 
KooNWERE     ^^^f^y  ^^^  designing  men,    the   Karindas^    in   acts  of 
fraud. 

Taking  the  whole  circumstances  as  to  the  factum 
of  this  instrument  into  consideration^  their  Lord- 
ships concur  in  the  finding  by  the  SudJer  Ameen  as 
to  it. 

IS'ext,  as  to  the  consideration  for  the  Bond.  The 
argument  for  the  Appellant  in  the  reply,  if  correct, 
would  indeed  reduce  the  matter  for  consideration  to  a 
very  short  point  ;  for  according  to  that  argument,  if  the 
factum  of  a  deed  of  charge  by  a  manager  for  an  infant 
be  established,  and  the  fact  of  the  advance  be  proved, 
the  presumption  of  law  is  prima  facie  to  support 
the  charge,  and  the  onus  of  disproving  it  rests  on 
the  heir.  For  this  position  a  decision,  or  rather  a 
dictum  of  the  Sudder  Dewanny  Adawlut  at  Agra^  in 
the  case  of  Oomed  Rai  v.  Heera  Lall  (6  Sud.  Dew- 
N*.  W.  P.  218),  was  quoted  and  relied  upon.  But 
the  dictum  there,  though  general,  must  be  read  in 
connection  with  the  facts  of  that  case.  It  might  be 
a  very  correct  course  to  adopt  with  reference  to  suits 
of  that  particular  character,  which  was  one  where  the 
sons  of  a  living  father  were,  with  his  suspected  col- 
lusion, attempting,  in  a  suit  against  a  creditor,  to  get 
rid  of  the  charge  on  an  ancestral  estate  created  by  the 
father,  on  the  ground  of  the  alleged  misconduct  of  the 
father  in  extravagant  waste  of  the  estate.  Now,  it  is 
to  be  observed  that  a  lender  of  money  may  reasonably 
be   expected   to   prove  the   circumstances  connected 
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with  his  own  particular  loan,  but  cannot  reasonably        is^e. 
be  expected  to  know  or  to  come  prepared  with  pi  oof  Hunooman- 
of  the  antecedent  economy  and  good  conduct  of  the     ^^^dIy 
owner  of  an  ancestral  estate  ;  whilst  the  antecedents  y- 

MUSSUMAT 

of  their  father's  career  would  be  more  likely  to  be  in  Babooee 
the  knowledge  of  the  sons,  members  of  the  same  j^^J^eree 
family,  than  of  a  stranger  ;  consequently,  this  dictum 
may  perhaps  be  supported  on  the  general  principle 
that  the  allegation  and  proof  of  facts,  presumably  in 
his  better  knowledge,  is  to  be  looked  for  from  the 
party  who  possesses  that  better  knowledge,  as  well  as 
on  the  obvious  ground  in  such  suits  of  the  danger  of 
collusion  between  father  and  sons  in  fraud  of  the 
creditor  of  the  former.  But  this  case  is  of  a  de- 
scription wholly  different,  and  the  dictum  does  not 
profess  to  be  a  general  one,  nor  is  it  so  to  be  re- 
garded. Their  Lordships  think  that  the  question  on 
whom  does  the  onus  of  proof  lie  in  such  suits  as  the 
present,  is  one  not  capable  of  a  general  and  inflexible 
answer.  The  presumption  proper  to  be  made  will 
vary  with  circumstances,  and  must  be  regulated  by 
and  dependent  on  them.  Thus,  where  the  mortgagee 
himself  with  whom  the  transaction  took  place,  is  set- 
ting up  a  charge  in  his  favour  made  by  one  whose 
title  to  alienate  he  necessarily  knew  to  be  limited  and 
qualified,  he  may  be  reasonably  expected  to  allege 
and  prove  facts  presumably  better  known  to  him  than 
to  the  infant  heir,  namely,  those  facts  which  embody 
the  representations  made  to  him  of  the  alleged  needs 
of  the  estate,  and  the  motives  influencing  his  imme- 
diate loan. 

It  is  to  be  observed  that  the  representations  by  the 
Manager  accompanying  the  loan  as  part  of  the  res- 
gestWj  and  as  the  contemporaneous  declarations  of  an 
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1856.        agent,  though  not  actually  selected  by  the  principal, 

HuNooMAN-  hare  been  held  to  be  evidence  against  the  heir  ;  and 

]Panday     ^^  their  Lordships  are  informed  that  such  prima  facie 

v\  proof   as   been   generally   required    in   the    Supreme 

Babooee     Court  of   Calcutta  between  the  lender  and  the  heir, 

KooNWEREE.  where  the  lender  is  enforcing  his  security  against  the 

heir,  they  think  it  reasonable  and  right  that  it  should 

be  required.     A  case  in  the  time  of  Sir  Edward  Hyde 

East^  reported  in  his  decisions  in  the  2nd  volume  of 

Morleifs    ''  Digest,"    seems   the    foundation    of    this 

practice.     (See  also  the  case  of  Brotvn  v.  Ram  Kunaee 

Dutt^  11  Sud.  Dew.  Adaw.  Eep.  791.) 

It  is  obvious,  however,  that  it  might  be  unreason- 
able to  require  such  proof  from  one  not  an  original 
party,  after  a  lapse  of  time,  and  enjoyment  and  appa- 
rent acquiescence ;  consequently,  if,  as  is  the  case 
here  as  to  part  of  the  charge,  it  be  created  by  sub- 
stitution of  a  new  security  for  an  older  one,  where 
the  consideration  for  the  older  one  was  an  old  pre- 
cedent debt  of  an  ancestor  not  previously  questioned, 
a  presumption  of  the  kind  contended  for  by  the 
Appellant  would  be  reasonable.  The  ease  before  their 
Lordships  is  one  of  a  mixed  character ;  the  existing 
security  represents  loans  and  transactions  at  various 
times  and  under  varying  circumstances  :  it  is  a  con- 
solidating security  ;  and  as  to  part,  at  least — namely, 
the  ancestral  debt—there  is,  in  the  opinion  of  their 
Lordships,  ground  to  raise  a  prima  facie  presumption 
in  the  Appellant's  favour  of  a  consideration  that  binds 
the  estate.  It  is  unnecessary  to  the  decision  to 
pursue  the  inquiry  as  to  the  other  items  of  charge, 
but  that  part  of  it  which  relates  to  the  advance  for 
payment  of  the  revenue  seems  to  be  at  least  prima  facie 
proved  as  against  the  estate.     And,  as  to  the  whole 
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charge,,  there  is  also  at  least  prima  facie  evidence  ia        is5G. 
the  admissions  of  the  Plaintiff,  preyed  by  several  wit-   hunooman- 
nesses,  uncontradicted  on  the  point.     As  to  the    debt      p^^Jj^^y 
of  the  ancestors,   it  was  said  tha,t  it  was  already  sc- 
cured,  and  that  the   estate  being  ancestral,   couid  not,      ijabooek; 
accordiuK  to  the  law   current  in   the  Korth- Western  i^^^i'^^,tL. 
Pi-ovinces,  be  charged,  in   the  hands  of  tlie  heir,  for 
an  ancestor's  debt.     But  it  is  to  be  observed  as  to  the 
change  of  security,  that    tliere    was  a    reduction    of 
interest;  it    is,   therefore,  a   transaction,  prima  facie,. 
for  the  beneiit   of  the  estate  ;  and  though   an  estate 
be  ancestral,   it  may  be  charged  for  some  purposes- 
against  the  heir,  for  the  father's  debt,  by  the  father,, 
as,  indeed,  the  case  above  cited  fi-om  the  Gth  volume 
of  the   Decisions   of   the    S udder   Dewanni/  Adaivlutj. 
North>Westei*n  Provinces,  incidentally  shows.    Unless 
the  debt  was  of  such  a  nature  that  it  wns  not  the  duty 
of  the  son  to  pay  it,  the  discharge  of  it,   even  though 
it  affected  ancestral  estate,  would  still  be  an  act  of 
pious  duty  in  the  son.     By  the  Hindoo  law,  the  free- 
dom of  the  son  from  the  obligation  to  discharge  the 
fathei-^s  debt,   has  respect  to  the  nature  of  the  debt, 
and  not  to  the  nature  of  the  estate,  whether  ancestral 
or  acquired  by  the  creator  of  the  debt.     Their  Lord- 
ships, therefore,  are  clearly  of  opinion  that  a  primw 
facie  ddi^Q  of  charge  for  something  was  made  out ;   and 
it  is  not  neeessary  to  determine,   nor,   indeed,   have 
their  Lordships  the  necessary  facts  before   them  to* 
enable  them  to  determine,  for  how   much,  if  for  any- 
thing, this  deed  must  ultimately  stand  as  a  security. 

One  point  remains  to  be  considered,  namely,  whc-^ 
ther,  in  taking  the  account  between  these  parties,  the 
Defendant  is  to  be  charged,  as  mortgagee  in  posses- 
sion, with  the  actual  rents  and  profits,   or  only  with 
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1856.  the  rent  fixed  by  the  potfah.     It  is  said  for  the  Appel- 

HuNooMAN-  lant,  that  the  Sudder  Dewanny   Adawlut   did  not  set 

^ANDAY  aside  the  pottah.     In  terms  they  certainly  did  not. 

«'.  But  their  Lordships  think  that  it    was  part    of  one 

MUSSUMAT  ,  .,  •    J-  P  1      •        . 

Babooee  mortgage-security,  consisting  oi  several  instruments 
KooNWEREG  ^^  equal  date  with  the  mortgage  Bond ;  and  that  it 
was  Intended  to  create,  not  a  distinct  estate,  but  only 
a  security  for  the  mortgage-money.  Mr.  Palmer  con- 
tended that  a  stipulation  such  as  this  pottah  evidences, 
may  stand  in  India  between  mortgagor  and  mortgagee, 
and  that  the  Eegulations  as  to  interest  do  not  touch 
such  a  case.  The  Eegulations  provide  for  the  case  of 
an  evasion  of  the  law  as  to  interest  by  invalidating 
the  mortgage  security,  and  forfeiting  the  claim  of  the 
mortgagee  to  his  principal  and  interest :  but  Mr. 
Palmer  contends  that  where  there  is  no  such  evasion, 
and  a  hond  fide  and  fair  rent  is  fixed  upon  as  repre- 
senting, co7nmunihus  annis^  the  rents  and  profits  of  the 
estate,  the  Court  ought  to  stand  on  that,  the  agree- 
ment of  the  parties,  and  not  to  direct  the  taking  of 
the  accounts  between  mortgagor  and  mortgagee  on 
any  other  basis.  It  is  certainly  possible  that,  by  reason 
of  the  provision  that  the  rent  shall  be  a  fixed  one, 
notwithstanding  losses  and  casualties,  the  mortgagee 
might  be  a  loser,  in  his  character  of  lessee,  on  an  ac- 
count calculated  on  this  basis ;  but,  notwithstanding 
that  contingency,  their  Lordships  think  that,  as  it  was 
not  meant  that  the  principal  should  be  risked,  it  was 
virtually  a  provision  to  exclude  an  account  of  the 
rents  and  profits,  and  that  the  decree  of  the  Sudder 
Dewanny  Adawlut^  directing  an  account  of  the  actual 
rents  and  profits,  therefore,  proceeds  on  the  right  prin- 
ciple, and  is  in  accordance  with  the  true  nature  of  the 
security  and  the  spirit  of  the  Eegulations. 
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In  the  case  of  Roy  Juswunt  Lall  v.   SreeJdshen  Lall^        ^^oQ. 

reported  in  the  decisions  of  the  Sud.  Dew.  Adaw.   in  hunooman- 
1852,  vol.  14,  p.  577j  the  Court  seems  to  have  thought     ^p^.^^^^^ 
that  where  a  mortgage  lease  was  granted,   and  whilst      ,    v- 

,,  ,  '  ,^  ,  ill        MuSSUilAT 

the  term  was  running,  the  mortgage  account  could  babooee 
not  be  taken ;  but  it  appears  from  that  case,  that  in  ^^unraj 
former  decisions  of  that  Court  not  reported,  where  the 
lease  had  expired,  the  Court  directed  the  account  to  be 
taken  on  the  ordinary  footing  of  the  receipt  of  rents 
and  profits  of  the  mortgaged  estate.  Their  Lordships 
think  that,  under  the  Eegulations,  unless  the  principal 
is  meant  to  be  risked,  and  is  put  in  risk,  the  estate 
created  as  part  of  a  mortgage  security,  whatever  be 
its  form  or  duration,  can  be  veiwed  only  as  a  security 
for  a  mortgage  debt,  and  must  be  restored  when  the 
debt,  interests,  and  costs  are  satisfied  by  receipts. 

Upon  the  whole,  their  Lordships  are  of  opinion 
that  the  cause  must  be  sent  back  for  further  inquiry. 
They  think  it  desirable,  however,  in  order  to  prevent 
a  future  miscarriage,  to  state  the  general  principles 
which  should  be  applied  to  the  final  decision  of  the 
case. 

The  power  of  the  Manager  for  an  infant  heir  to 
charge  an  estate  not  his  own,  is,  under  the  Hindoo 
law,  a  limited  and  qualified  power.  It  can  only  be 
exercised  rightly  in  a  case  of  need,  or  for  the  benefit 
of  the  estate.  But  where,  in  the  particular  instance^ 
the  charge  is  one  that  a  prudent  owner  would  make, 
in  order  to  benefit  the  estate,  the  bond  fide  lender  is 
not  affected  by  the  precedent  mismanagement  of  the 
estate.  The  acttial  pressure  on  the  estate,  the  dan- 
ger to  be  averted,  or  the  benefit  to  be  conferred 
upon  it,  in  the  particular  instance,  is  the  thing  to  be 
regarded.     But  of  course,  if  that  danger  arises  or  has 


424  CASES  m  the  privy  council 

185C.        arisen  from  any  misconduct  to  which  the  lender  is  or 
Huis-oojiAx-  has  been  a  party,  he  cannot  take  advantage  of  his  own 

i^Sd^vy      wrong-,   to  support  a  charge  in  his  own  favour  against 
.  ^    ^'  the  heir,  crrounded  on  a  necessity  which  his  wrono;  has 

i3ABooEE  helped  to  cause.  Therefore,  the  lender  in  this  case^ 
IvooNWER^^  unless  ho  [^is  shown  to  have  acted  mala  fide ^  will  not 
be  affected,  though  it  be  shown  that,  with  better 
management,  the  estate  might  have  been  kept  freo 
frotll  debt.  Their  Lordships  think  that  the  lender  is 
bound  to.' inquire  into  the  necessities  for  the  loan,  and 
to  satisfy  himself  as  wxll  as  he  can,  with  reference  to 
the  parties  with  whom  he  is  dealing,  that  the  Manager 
is  acting  in  the  particular  instance  for  the  benefit  of 
the  estate.  But  they  think  that  if  he  does  so  inquire, 
and  acts  honestly,  the  real  existence  of  an  alleged  suf- 
ficient and  reasDuably-credited  necessity  is  not  a  con- 
dition predecent  to  the  validity  of  his  charge,  and  they 
do  not  think  that,  under  such  circumstances,  he  is  bound 
to  see  to  the  application  of  the  money.  It  is  obvious 
that  money  to  be  secured  on  any  estate  is  likely  to 
be  obtained  on  easier  terms  than  a  loan  which  rests 
on  mere  personal  security,  and  that,  therefore,  the 
mere  creation  of  a  charge  securing  a  proper  debt 
cannot  be  viewed  as  improvident  management ;  the 
purposes  for  which  a  loan  is  wanted  are  often  future, 
as  respects  the  actual  application,  and  a  lender  can 
rarely  have,  unless  he  enters  on  the  management,  the 
means  of  controlling  and  rightly  directing  the  actual 
application.  Their  Lordships  do  not  think  that  a  lond 
fide  creditor  should  su:ffer  when  he  has  acted  honestly 
and  with  due  caution,  but  is  himself  deceived. 

Their  Lordships  will,   therefore,   humbly  report  to 
Her  Majesty  in  the  following  terms  : — 

*'  Their   Lordships  are  of  opinion  that  the   Raneo 


ON    APPEAL    FROM    THE    EAST    INDIES.  425 

ouglit  to  be  deemed  to  have  executed  the  mortgage         1850. 
Bond,  dated  Assar  Soodee  .Poornumasheej  in  the  plead-   Hunooman- 
ings  mentioned,  as  and  in  the  character  of  guardian      ^^nbay 
of  the  infant  Lai  Inderdotvun  Singh.  ^^• 

^'  And  their  Lordships  are  oi  opinion  that  the  vali-  Babooee 
dity,  force,  and  effect  of  the  Bond,  as  to  all  and  each  kqoJweiiee; 
of  the  sums,  of  which  the  sum  of  Es.  15,000,  thereby 
purporting  to  be  secured,  is  composed,  depend  on  the 
circumstances  under  which  the  sums,  or  such  of  them 
as  were  advanced  by  the  Appellant,  were  respectively 
so  advanced  by  him,  regard  being  had  also,  in  so  far 
as  may  be  just,  to  the  circumstances  under  which  the 
same  were  respectively  borrowed. 

^'  And  their  Lordships  are  also  of  opinion  that,  as- 
suming the  Bond  to  be  invalid  and  ineffectual,  the 
Appellant  would,  nevertheless,  be  entitled  to  the 
benefit  of  any  prior  mortgage  or  mortgages  paid  off 
by  him  affecting  the  property  comprised  in  thd 
Bond,  if  and  in  so  far  as  such  prior  mortgage  or 
mortgages  w^as  or  w^ere  valid  and  effectual. 

''  And  their  Lordships,  therefore,  are  of  opinion  that 
the  decrees  of  the  Zillah  and  Sudder  Courts  respec- 
tively ought  to  be  reversed,  and  the  cause  remitted 
to^he  Sudder  Court,  with  directions  that  inquiry  be 
made  into  the  several  matters  aforesaid,  and  that  all 
such  accounts  be  taken  and  such  other  inquiries  made 
as,  having  regard  to  such  matters  and  to  the  circum- 
stances of  the  case,  may  be  found  to  be  necessary  and 
proper,  with  directions  also  that  the  Sudder  Court  do 
proceed  therein  as  may  be  just,  both  with  respect  to 
the  said  mortgage  Bond  and  the  several  instruments 
of  even  date  therewith ;  and  that  the  costs  of  the 
appeal  be  costs  in  the  cause,  to  be  dealt  with  by  the 

Sudder  Court." 

yoL.  VI.  B  2 
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BoDiiRAo  liuNMONT         -         -         "         Appellant. 


'7 

AND 

TnTursixg  Eao  and  utliers         -         -     Eesjyondents.^ 
On  appeal  from  the  Govenior  m  Council  af  Bomoai/. 

Heard  ex-parfe. 

litli  July,  X  HE  question   in  this  appeal  was   the  right   of  the 

185G.  AppeUant    to    a   partition    of   certain    Enam    villages 

Enam\\\-  ill   the  Sontliern  Mahratta   Country,  which  had  been 

l>y  Govoni-  granted  by   the  Government  of   Bonihay  by  a  sunudy 

monttothe  ^^^^^j  ^|^g  g^^i  of  AprlL  1823,  to  Ilmmont  Eao,  the 

grantee  and  i        ^  t  i 

his  male  heirs,  anccstor  of  thc  Appellant  and  Eespondents^  to  hold 

for  services  ^      .  .  .  .  it  p 

rendered  to     to   him   and    liis   posterity   m   the    male   line   irom 

ifol^by  tiie''  generation  to  generation. 

Hindu  law  ^pj^g  circumstances  which  ^ave  rise  to  this    question 

inforceintne 

Sontliern        w^erc  these  : — 

country 'dis-       "^^^^  Appellant  and  Eespo-ndents  were  Hindoo  Enam 

tinguishable   Jac/eedars.  and  inhabitants  of  Ilooilctole  in  the   Talook 

from  otlier  t/  >  «^ 

ancestralreal  Dumuul,  of  the  DJiarivar  Zillah,  in  the  Presidency  of 

S^e^dlvisible  Bombay.     The    Eespondent,    Nursing    Bao^    being  a 

among  the  Sirdar  of  the  second  class,  was  exempt  from  the  juris- 

grantee.  diction  of  the  Ordinary  Zillah  Courts,  but  by   Eeg, 

^  Present :  Members  of  the  Jiulicial  Committee, — The  Bight 
Hon.  T.  Pembertou  Leigh,  the  Eight  Hon.  Sir  Edward  Ryan,  the 
Pight  Hon.  Sir  John  Dodson,  and  the  Eight  Hon.  Sir  Williani 
H.  Maule. 

Assessor y — 'The  Eight  Hou.  Sir  Lawrence  Peel.. 
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TlL  of  1830,  of  the  Bomhajj  Code,  subject  to  that  iSo6.^ 
of  the  rolitical  Agent  of  the  Southern  Mahratta  bot>hiiao 
Country.  -  iii^xmo:.t 

On  the  IGth  of  Janiuirjj^  1851,  the  Appellant  iusti-  nursing  rao. 
tuted  a  suit  against  the  Eespondents  in  the  Court  of  the 
Political  Agent  in  that    District,    and,  hy    his  phiint, 
stated,  that  Krishna   Rao,  deceased,  the    father  of  the 
Eespondent,    Nursing  Rao  ;  Narragen   Rao^  deceased, 
the  father  of  the  Eespondent,    Keshotu  Rao  ;  and  the 
other  Eespondents,  Shreenetvao    Rao^    Ragvendir    Rao^ 
Venkut  Rao^  were,  Vvitli  the  Appellant,  the  six  brothers 
and  legitimate  sons  of  the  late  Humnont  Rao^  to  whom 
Mr.  Chaplin^  formerly  Commissioner  at  Poonah^  g^^'c, 
in  consideration  of  his  having  served  Government,  by 
order  of  the  then  Governor  in  Council,    three   villages 
named  Ilooilgole^   Nagavee  and    Kulsupoor^    in    Surva 
Eaarn^  yielding  a  total  revenue  of  Es.  4,094.  3a.  6p.  ; 
that  the  siinud  granted  at  the   same  time   to    Ilannwnt 
Rao^  declared  that  the   Enani  villages   were  conferred 
upon  Iliinmont  Rao  and  his  posterity  in  the   male  line 
hereditary  ;  that  in  pursuance  of  the  Sunitd,  Ilunniont 
Rao  was  put  in   possession,    and  that   the   Appellant 
and    Eespondents   lived    together   and   managed    the 
villages  under  their  father's  directions  ;  that  after  his 
death,  the  Appellant  and  Krishna  Rao^   the  father  of 
the  Eespondent,    Nursing  Rao,  jointly    managed  the 
villages   for   some    time     until     disagreements   arose 
between  the  Appellant  and  Eespondents,   whi'ch  led 
to  a  division  of  their  ancestral  moveable  property  ; 
and  the  Appellant  further  alleged,   that  in    such  divi- 
sion the  father  of  the  Eespondent,    Nursing  Rao,    and 
the  rest  of   the   Eespondents  combined   against  him, 
and  by  fraud  subjected  him  to  heavy  losses  ;  that  thki 
management    of  the  three  villages  had  been  since  in 
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1856.        the  hands  of  the  Eespondents,  who  had  collected  the 

EoDiiRAo      whole  income  without  giving  him  his  share,  or   show- 

UNMONT    ^^g  ji^-^^  ^-^^  accounts  of  the    same,  and   he   prayed  to 

Nursing  Rao.   \yQ  p^^   in  posscssiou  of  a  sixth  sliare    of   the   three 

Uncmi  villages  held  by  his  father. 

The  Eespondents,  RagvencUr  Rao^  and  Venkut  Rao, 
transmitted  their  answer  by  letter  to  the  Political 
Agent,  stating  the  circumstances  under  which  the 
joint  possession  of  the  estate  had  continued  since  the 
decease  of  their  father,  and  expressing  their  willing- 
ness to  a  partition,  and  charging  the  Respondent, 
Niirsmg  Rao,  with  being  the  sole  cause  of  the  non- 
partition. 

The  Eespondent,  Nursing  Rao,  by  his  answer  in- 
sisted that  the  Enam  villages  could  not  be  partitioned, 
as  it  was  understood  when  Ilumnont  Rao  obtained  the 
grant  from  Governm.ent  that  it  was  to  be  continued 
to  his  family  in  perpetuity,  that  a  decision  had  been 
made  by  the  Collector  of  Dharwar,  giving  him,  as  the 
eldest  son  of  the  deceased  grantee,  the  management 
of  the  villages  and  the  division  of  the  income  among 
his  brothers  ;  that  the  effect  of  the  villages  being  par- 
celled among  them  would  be  that  disputes  would 
arise  between  the  sharers  and  the  Ryots  :  and  he  con- 
cluded by  praying  that  a  decision  should  be  passed 
confirming  the  practice  of  sharing  the  nett  income 
pf  the  Jaghire,  and  to  determine  against  a  partition. 

The  Appellant  replied,  insisting,  that  neither  the 
Hindoo  law,  Eegulations,  or  usage,  entitled  a  person 
empowered  by  a  sumcd  to  conduct  the  management  of 
a  Jaghire  to  withhold  from  his  brothers  their  shares 
in  it.  In  the  rejoinder.  Nursing  Rao  reiterated  the 
statements  contained  in  his  answer,  objecting,  that 
the  Appellant  claimed  a  share  of  the  landed  property, 
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although  he  had  agreed  to  receive  cash  as  his  divi- 
sion of  the  Jaghire^   and  further  objecting  that  the      ,^l?5i^ 
suit   should  have  been  instituted  for  partition   of  the     Bodhrao 
personalty  and  of   the  landed  property  of  the  family,  v. 

and  not  of  the  landed  property  ah)ue.  ^''''^^''  ^^^'^'■ 

^one  of  the  other  Bespondents  appeared  or  took 
any  part  in  the  j^roceedings. 

The  suit  was  heard  before  the  Political  Agent, 
when  the  Appellant  put  in  evidence  the  simud  granted 
by  the  Bombay  Government  to  Ilunmont  Rao^  dated 
the  9th  of  April^  1823,  of  the  villages  in  dispute, 
which  provided  that  he  and  his  sons,  and  sons'  sons, 
should  enjoy  the  same  in  male  line  all  succeeding 
generations  in  Enam.  Also  a  letter  from  Krishna 
Rao  to  the  Eespondent,  VenJmt  Rao^  in  which  ho 
expressed  his  desire  for  a  partition,  that  each  might 
manage  his  share.  And  to  show  that  the  usage  of 
the  Southern  Mahratta  country  was  in  conformity 
with  the  Hindoo  law,  he  examined  witnesses,  to  prove 
that  ancestral  property  and  Jaghlre  lands,  inherited 
by  several  brothers,  had  been  partitioned  amongst 
them.  The  evidence  produced  by  the  Eespondent, 
Nursing  Rao,  went  to  the  denial  of  the  letter  of 
Krishna  Rao  above  stated,  with,  other  evidence  w^hich 
in  no  way  affected  the  Appellant's  claim  to  a  par- 
tition. 

Mr.  Inverariig,  the  Political  Agent,  recorded  his 
opinion,  that  the  matter  in  dispute  should  be  de^ 
cided  by  considering  whether  the  Appellant  could  by 
the  Hindoo  law  claim  a  partition  of  his  ancestral 
landed  property,  after  a  division  of  the  ancestral  per- 
sonal property  had  been  made,  and  he,  therefore, 
directed  that  question  to  be  laid  before  the  Shastree 
of  the  Court  of  Dhariuav^   who  returned  an  answer^ 
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1856.        tliat  if   the  property   was    capable    of    division,    and 
BoDHRAo     the  division  did  not  injure  or  destroy  the  property,  it 
■^^^^^;^^^'^^^    might  be  partitioned  ;  whereupon  the  Political  Agent 
Nursing  eao.  by  his   decree,    dated   the    Gth   oi  Octohcr.    1852,    de- 
cided that  the  partition  prayed  for  by  the  Appellant 
should    be    allowed,    and   that  he   should   be   put   in 
possession  of  one-sixth  share  of  the  Enam  villages  in 
question. 

The  Eespondent,  Niiysing  Bao^  appealed  from  this 
decision  to  the  Governoi  in  Council,  at  Boiubafj, 
urging  that  as  the  villages  contained  both  superior 
and  inferior  lands,  such  a  partition  would  be  attended 
with  considerable  incouA^enience,  and  further  stating 
that  the  revenue  had  hitherto  been  paid  to  each 
sharer,  and  that  the  Eespondent  would  continue 
to  pay  the  same  in  future,  and  submitting  that 
such  a  division  was  not  contem.plated  by  the  Hindoo 
law. 

The  Governor  in  Council  thought  that  the  case 
involved  an  important  question  of  law,  and  referred 
the  case  for  the  opinion  of  the  Shastree  of  the 
Siidder  Court.  That  officer  reported  that  on  re- 
ferring to  several  books  on  Hindoo  law  it  was  laid 
down  that,  the  sons  had  a  right  to  divide  the  move- 
able and  immovable  property  of  their  deceased 
father,  and  that,  therefore,  the  land  was  divisible  ; 
and  that  there  did  not  appear  any  difficulty  in  di- 
viding the  villages. 

On  the  17th  of  Juhj^  1853,  the  Governor  in 
Council  recorded  a  minute  on  the  appeal,  in  which  he 
stated  that  the  opinion  of  the  law-officer  was  not 
definite  enough  to  dispose  of  the  appeal,  and  referred 
the  case  back  for  evidence  upon  one  point,  namely, 
whether  the  division  of  the  villages  would  be   at- 
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tended  with   loss;   as  he   thought  the  merits  of  the         185G. 
decision  rested  upon  that  ground.  Eodhrao 

The    Political     Agent   in    accordance    with    this     ^^^^^''^-^^ 
direction  issued  a  commission,   under  sec.  I.  cl.  31,  of  nursing  hao. 
Eeg.  lY.  of  1827,    to   the   3Iahulkurree  of   Roan^   for 
him    to    repair    to   the   villages,   and  report    whether 
there  existed  any  obstacle  to  the  division  of  VnQ  lands. 
The  Commissioner    reported   the   mode  in  which   the 
villages  might  be  conveniently  divided  into  six  shares. 
The  Governor  on  receipt  of   this  report  referred  the 
case  to  the  Secretary  to   Government  in    the  Eevenue 
Department  for  his  opinion,  whether  he  concurred  in 
the  statement  that   a    division    could   be  made  with- 
out   injury    to    the    propert}^,     or    proprietors,    upon 
which  the  Eevenue   Secretary  stated,  that  he  was  of 
opinion,  that  there  were  many   objections  to   allowing 
the  revenue    management    of  a  village   to   rest   with 
more   than    one    party,  which  he  pointed  out,   and  ex- 
pressed an  opinion  that   the   management  should  con- 
tinue in  the  hands  of  one  party,   the  accounts  being 
open  to  all. 

The  Governor  in  Council  thereupon,  on  the  17th  of 
February  J  185-1,  made  his  decree,  the  material  part  of 
which  was  in  these  term^s :  "  The  Court  having  maturely 
considered  the  facts  adduced  in  the  Malialkurree' s 
report,  together  with  the  proceedings  and  judgment 
of  the  lower  Court  in  the  original  suit  and  petition 
of  appeal,  and  having  considered  also  that  Enamdars 
of  villages  have  no  more  title  to  the  occupied  lands  in 
their  villages  than  Government  have  to  Khalsa  lands 
held  by  Rijots  in  Khalsat  villages,  but  only  to  the  re- 
venues of  such  lands,  and  that  many  objections  exist 
to  the  revenue  management  of  a  village  resting  with 
more  than  one  party,  judges  that  the  division  of  the 
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Nursing  Rao. 
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1856.  lands  described  in  this  appeal  cannot  be  claimed, 
B)DHRAo  and  ought  not  to  be  admitted  without  injury  to  the 
property."  The  decree  of  the  Political  Agent  was 
accordingly  reversedj  and  the  Court  directed  that  the 
management  should  continue  in  the  hands  of  one 
party,  the  accounts  being  open  to  all. 

From  this  decree   the  present   appeal  was  brouglit, 
and,  as  the   Eespondents   did  not   appear,   was  heard 

Mr.  Jiolt^  Qi.  C,  and  Mr.    Ayr  ton  ^   in   support  of 
the  appeal, 

Contended,  that  by  the  usage  of  the  Southern  Mali- 
ratta  Country,  and  in  conformity  with  the  Hindoo 
law,  the  villages,  though  granted  in  Enam^  were,  iri 
common  with  the  other  movable  and  immovable 
property  of  the  deceased,  Ilumnont  Rao^  divisible 
among  his  heirs,  and  that  the  Appellant  was  entitled 
to  one-sixth  share  upon  a  partition,  and  they  sub- 
mitted that  the  decision  of  the  Governor  in  Council 
was  influenced  by  a  consideration  relating  to  the  Ee- 
venue,  which  was  quite  irrelevant  to  the  question  be- 
tween the  parties. 

The  Eight  Hon.  T.  Pemberton  Leigh  : 

There  appears  no  reason  why  the  Enani  villages  in 
question  should  not  be  governed  by  the  general  prin- 
ciples of  the  Hindoo  law  respecting  partition  of  the 
father's  estate  among  his  heirs.  The]  terms  of  the 
simud  are  absolute.  There  is  nothing"  peculiar  in  the 
case  ;  it  is  an  ordinary  partition  suit,  which  is  an  every 
day's  occurrence  in  India,  and  the  division  must  bd 
according  to  the  Hindoo  law^  The  mode  of   collecting 
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the  revenue  has  nothing  to  do  with  the  question.  "We,       Jf^ 
therefore,  must  reverse  the  decree  of  the    Governor     Bodhrao 
in  Council  of  Bombay^  and  consequently,  affirm   the  ^^ 

decree  of  the   Political  Agent  of   the   Southern  Mah-  ^^^^^^^  ^^^' 
ratta   Country,   of   the    6th    of    October,   1852,    with 
costs,  as  well  here  as  of  the   appeal   to  the   Governor 
in  Council  of  Bombay. 


HuRRYDOss  DuTT    -         -         -         -     Appellant,^ 

AND 

Skeemutty  Uppooenah  Dossee  and  |    ^^^  ^^^,^t,* 
another  -       -         -         -         - )  ^ 

On  appeal  from  the  Supreme  Court  at  Calcutta, 

XHIS   appeal   was   brought  from  a   decree  on    the  j^^    jg-g 
Equity  side  of  the  Supreme  Court  at   Calcutta,  in  a     ^:^ry'^ 
suit  instituted  by  the  Appellant  against  the  Eespon-  timet,  by  re- 
dents,  dismissing  the  Bill  with  costs.  ISinsTthe 

daughter  of 
■^  Present :  Members  of   the   Judicial    Committee, — The   Eight  an  intestate 
Hon.  T.  Pemberton  Leigh,  the  Eight  Hon.  Sir  Edward  Eyan,  the  ^'g'^ggggio^  ^f 
Eight  Hon.  Sir  John  Dodson,  and  the  Eight  Hon.   Sir  William  personalty, 
Maule.  dismissed. 

A  Court  of 
Equity  will 
not  interfere,  unless  it  is  shown  that  there  is  danger  from  the  mode  in 
which  the  tenant  for  life  in  possession  is  dealing  with  the  property. 

The  mere  fact  of  the  tenant  for  life  keeping  in  hand  for  about  three 
months  part  of  the  corpus  for  the  alleged  purpose  of  an  eligible  invest- 
ment does  not  amount  to  waste,  nor  is  in  derogation  of  the  rights  of 
those  entitled  in  reversion. 

The  title  of  a  Hindoo  widow  to  her  husband's  property,  though  a 
restrictive  one,  is  not  in  the  nature  of  a  trust. 

Whether  by  the  Hindoo  law  current  in  Bengal  the  interest  of  a 
daughter  in  the  estate  of  her  deceased  father,  is  of  the  same  nature  as 
that  of  a  widow.     Qucere. 

VOL.  VI.  c  2 
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1856.  The  facts  out  of   whicli  the  appeal  arose  were  as 

HuRRYDoss  follow  :— 

™  Heeraloll  MuUick,  a  Hindoo  raerchant  and  Banker, 

Sreemutty  clied  in  the  year  1819,  seised  and  possessed  of  con- 

Uppoornah      .111  11  .        ,        _^        . , 

DossEE.  siderab-le  real  and  personal  estate  m  the  Presidency  of 
Bengal^  leaving  a  widow,  his  heiress  and  legal  per- 
sonal representative,  and  four  daughters,  his  only 
children,  him  surviving.  The  widow  entered  into 
possession  of  his  real  and  personal  estate,  and  died 
on  the  30th  of  Ajjril,  1850.  At  the  time  of  her 
death,  three  only  of  the  daughters  survived  her,  one 
having  died  in  her  lifetime  without  issue.  Of  the 
three  daughters  who  survived,  one,  Uungunmoneg 
Do8see^  was  a  childless  widow.  Another,  Joy  money 
Dossee^  was  the  mother  of  the  Appellant,  and  the 
infant  E,espondent,  SingheecJmrn  Dutt ;  and  the  third 
the  Eespondent,  Sreemutty  Uppoornah  Dossee^  the 
wife  of  Lall  Mohun  Roy^  by  whom  she  had  had  two 
female  children,  deceased,  one  of  whom,  however, 
Fulcoomary  Dossee^  left  a  son  her  surviving.  Soon 
after  the  death  of  the  widow  of  Heeraloll  Mullick, 
some  litigation  ensued  between  her  three  surviving 
daughters  with  respect  to  the  right  of  succession  to 
the  property  of  Heeraloll  Mullicky  which  resulted, 
by  compromise  and  arrangement  (subject  to  a 
small  money  pa^^ment  to  Rungiinmo7iey  Dossee) 
in  the  equal  division  of  the  property  between 
Joymoney  Dossee  and  the  Eespondent,  as  the  only 
daughters  of  Heeraloll  MulUcJc  having  issue  or 
capable  of  having  issue  at  the  death  of  his  widow. 
The  share  of  the  property  to  which  the  Eespon- 
dent succeeded  consisted,  inter  alia^  of  a  sum  of 
Es.  55,466.  10a.  and  8p.,  at  that  time  invested  in 
the  promissory  notes  of  1825  and  1826,  called   Com- 
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pany's  paper,  bearing  interest  at   £5    per  cent.     On        i^^^- 
the  23rd  of  April^  1853,  the  Government  of  the  East  Hurrydoss 
India  Company  issued  a  notification  of  their  intention  ^, 

to  pay  off  the  whole    of   their   promissory  notes    of   Sreemutty 

^    "^  .  -^  ^^  .    ..        Uppoornah 

1825  and  1826,  on  the  25th  of  July  then  next,  giving  Dossee. 
parties  who  were  holders  of  those  promissory  noties 
the  option  of  taking  either  the  par  value  of  such  pro- 
missory notes  to  be  paid  in  liquidation,  or  the  nominal 
equivolent  2ii  par  in  a  loan  opened  in  1842  and  1843, 
bearing  interest  at  the  rate  of  <£4  per  cent.  only. 
The  Eespondent  did  not  at  the  time  approve  of  the 
transfer  of  the  £5  per  cent,  promissory  notes  of  1825\. 
and  1826  into  the  £4  per  cent,  notes  of  1842  and' 
1843;  and,  on  the  25th  of  Juli/^  1853,  she  received 
in  cash  from  the  Government  of  the  East  India  Com- 
pany, in  discharge  of  the  share  of  the  property  of 
HeeraloU  Mullick  so  invested  in  the  promissory 
notes  of  the  year  1825  and  1826,  the  sum  of 
Es.  65,466.  10a.  and  8p.,  of  which  sum,  however, 
she  shortly  afterwards  invested  the  sum  of  Es.  39,340 
in  the  purchase  in  her  own  name  of  Company's 
paper  in  the  loan  of  1842  and  1843,  bearing  interest 
at  the  rate  of  £4  per  cent. ;  and,  at  the  date  of 
the  filing  of  the  Bill,  the  residue  of  the  sum  of 
Es.  55,466  10a.  and  8p.,  remained  in  the  hands  of 
the  Eespondent  uninvested,  ready  for  an  invest- 
ment when  an  advantageous  opportunity  should  in 
her  judgment  oifer. 

The  Bill  was  filed  by  the  Appellant  on  the  15th  of 
August^  1853,  against  the  Eespondent,  Sreemutty 
Uppoornah  Dossee^  and  Singheechuim  Dutt^  an  infant, 
the  other  Eespondent,  as  Defendants,  in  the  Supreme 
Court  at  Calcutta^  stating  at  great  length  the 
facts  above  set  forth,  and  alleging  his    presumptive 
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1856.  title,  as  grandson  of  IleeralolJ  Miillick  to  the  share 
HuRRYDoss  of  'the  Eespondent  in  the  whole  of  the  sum  of 
■^■^^^  Es.  55,466.  10a.  and  8p.,  and  charging  that  the 
Sreemutty  Eespondent  intended  to  misappropriate  the  greater 
PossEE.  portion  of  the  estate  of  Heeraloll  Mullick  to  which 
she  had  so  succeeded,  and  that  it  was  in  danger  of 
being  entirely  lost ;  and  the  Bill  further  charged  that 
by  the  Hindoo  law  and  usage  a  daughter  succeeding 
to  the  estate  of  her  father,  had  no  greater  interest  in 
the  same  than  a  Hindoo  widow,  and  that  she  was 
only  entitled  to  the  usufruct  and  could  not  alter  or 
vary  the  securities  in  the  Company's  paper,  and  pray- 
ing a  declaration  by  the  Court  that  the  Eespondent,  by 
the  acceptance  of  cash  from  the  Government  of  the 
East  India  Company,  in  discharge  of  the  promissory 
notes  of  1825  and  1826,  instead  of  having  invested 
the  same  in  the  new  <£4  per  cent,  loan  of  the  Govern- 
ment in  the  purchase  of  Company's  paper,  had  com- 
mitted waste,  and  for  a  decree  that  all  sums  received 
by  the  Eespondent  in  respect  of  her  share  of  the 
estate  of  Heeraloll  Mullick  might  be  paid  into 
Court,  and  invested  in  the  promissory  notes  of  the 
Government  of  the  East  India  Company.  The  Bill 
also  prayed  for  an  injunction  restraining  the  Eespon- 
dent from  in  any  way  converting  into  money  any 
of  the  Company's  paper  in  her  possession,  power,  or 
control,  belonging  to  the  estate  of  Heeraloll  Mullick. 

The  Eespondent  by  her  answer,  stated  that  she  had 
already  invested  the  sum  of  Es.  39,340,  part  of  the 
sum  of  Es.  b^^^Q^  10a.  and  8p.,  in  the  promissory 
notes  of  1842  and  1843  of  the  Government  of  the 
East  India  Company,  which  she  purchased  at  a  dis- 
count of  3  to  5  annas  per  cent.,  and  she  denied  that, 
she  had  misappropriated,  or  that  she   intended  to  mis- 
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appropriate,  any  portion  of  the    cash   so   received  by        ^^^^• 

her  from  the  Government  of  the  East  India  Company,   Hurrydoss 

and  that  the    residue  remained  in  her  hands  ready  ^^^ 

for  investment  whenever  an  advanta<Treous  opportuuitv    ^t^^emutty 

^.  ^  ^  "^     Uppoornah 

occurred,    either   m  mortgage    security,  Government      Dossee. 

paper,  or  purchase  of  real  estate,    and  that  she  had 

been  looking  for  such    investment,  and  submitted  as  a 

matter   of   law,  to  the  judgment  of   the    Court,  the 

nature  or  extent  of  the  right  of  herself,  and  Joy  money 

Dossee^  as  such  daughters  of  Heeraloll  Mullick  in  his 

estate,  whether  the  same  was   by  the  Hindoo  law  an 

estate  for  life    onlj^,  or    a  lesser  or   greater  estate,   or 

any  portion  of  the   estate  of    Heeraloll   Mullick^   and 

she  insisted  that  there  was  nothing  whatever  to    show 

that  the  money    remaining    in    her  hands,    or    any 

portion  of   the  estate  of  Heeraloll  Mulliik^   to  which 

she  had  succeeded,  was  in  any  danger  of  being  lost. 

The  cause   was  heard  on   Bill   and  answer  on  the 

25th  of  February^  1854,  before  the  Supreme  Court,  on 

which  day,  judgment  was  delivered  by  Sir  Lawrence 

Peel^    Chief    Justice,    as    follows : — ''  The     question 

which  has  been    argued    before  us    is  an   important 

one,  but,  as  we  think^  not  difficult  of  solution.     It 

is,  in  fact,  in  a  great   degree   settled   by    authority, 

to  which  all    Courts  in  this    country    must   submit, 

namely,  that  of  the   decision  of  the  ultimate   Court 

of   appeal,    the   Privy    CounciL     The   right    of  the 

Hindoa  widow,  as  heiress  to   her  deceased   husband 

under   the  law  prevalent  in  Bengal^  to  the  free  and 

unrestrained   possession   of    the  property   which  she 

takes  by  succession,  is  declared  by  the  judgment  of 

Lord  Gifford  in  the  case  (a)  quoted  in  the  argumento 

{a)  Cossinauth  By  sack  v.  Hurrosoondery  i)a5«^(9;  Clark's  Rules. 
&  Ord.  Add.  Ca.  p.  91. 
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1856.  This,    of  coursGj     has  no    application    where    she  is 

HuRRYDoss  subject  to  the   tutelaiy  care  of  the  Court  of  Wards. 

^^^  It  is  only  where  she  is  about  to  deal  with  the  property 

Sreemutty  in  a  mode  contrary  to  the  Hindoo   law  in  extension  of 

UpPOORNAH  .  ^      ,         .  -PI.     IP 

,  BossBE.  her  powers  over  it,  and  m  derogation  of  the  rights  of 
those  who  may  succeed  to  it,  that  the  Court  would  be 
justified  in  restraining  her  in  the  use,  custody,  and 
disposition  of  it.  ISow  this  case  shows  nothing  of 
the  kind.  The  case  comes  before  us  on  Bill  and 
answer,  and  all  that  the  answer  admits  is,  that  the 
Government  proposed  to  pay  her  o:ff  as  a  holder  of 
certain  Government  paper  in .  the  five  per  cent,  loan, 
giving  her  the  option  of  taking  an  equivalent  in  a 
four  cent,  new  paper.  This  she  says  she  declined, 
not  thinking  it  an  equivalent,  or  advantageous  as  an 
investment.  She  says  also  that  she  has  received  the 
money,  Es.  50,000,  and  has  since  purchased  other 
Company's  paper  to  the  amount  of  upwards  of 
Es.  30,000,  and  that  the  remainder  she  intends  to 
invest  either  in  Company's  paper,  or  on  mortgage  on 
real  security,  or  in  the  purchase  of  land  when  an 
eligible  opportunity  offers.  There  is  nothing  what- 
ever admitted  to  show  that  the  money  is  in  any 
danger.  The  mode  of  custody  is  nat  shown.  It  was 
stated  in  argument  that  she  has  it  in  her  private 
dwelling,  but  that  even  is  not  ^  admitted.  Now,  this  is 
nothing  like  waste,  or  like  that  sort  of  dealing  with 
the  property  which  would  justify  a  Court  of  Equity 
in  interfering.  We  are  asked  to  declare,  for  such  is 
the  prayer  of  the  Bill,  that  she,  having  received  what 
her  debtors  paid  her  on  their  notice  to  pay  her  off, 
committed  waste  in  not  re-investing  it  in  Govern- 
ment paper.  Such  a  prayer  could  only  be  asked  on 
the  assumption  that  the  heiress  is  a  trustee,  and  must 
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invest  as  that  trustee  must  invest  who  is  directed  to        ^^'^^' 
invest   in   Government  securities   only,   and   has   no  iiureydoss 
option  to  exercise  his  discretion  as  to  the  investment.  "^^ 

But  such  is  not  the  condition  of  the  heiress.  Hers,  Sreemutty 
as  IS  stated  m  the  judgm_ent  of  this  Court  m  llurrg-  Dossee, 
doss  V.  Uungunmoneij  Dossee^  is  a  restricted,  not  a 
trust  estate.  Here  she  does  not  even  change  the 
security.  It  does  not  proceed  from  her  act,  but  she 
is  paid  off.  If  she  were  about  to  invest  in  an  unsafe 
security,  that  might  justify  the  interference  of  the 
Court.  It  is  not  even  shown  that  there  is  imprudence 
in  keeping  the  money  ;  but  if  there  were,  imprudence 
merely  is  not  waste  or  misdealing.  It  is  not  uncom- 
mon for  natives,  or  even  for  others  than  natives,  to 
have  in  plate,  jewels,  cash,  &c.,  property  to  a  larger 
amount  than  this  in  a  private  dwelling.  There  is  as 
much  danger  from  encouraging  litigation  by  lending 
an  ear  too  readily  to  complaints  from  reversionary 
heirs,  in  families  where  no  union  is,  as  in  declining  to 
listen  to  complaints  of  those  who  show  no  grave 
foundations  for  the  alarm  which  they  assert  that  they 
feel  ;  but  a  short  time  has  elapsed  since  she  received 
the  money,  and  there  is  nothing  to  show  that  she 
does  not  really  mean  to  do  that  which  she  asserts  she 
intends  to  do.  It  was  argued  that  the  Legislature 
has  disabled  Hindoo  and  Mahomedan  representatives 
from  making  transfer  of  Government  paper  and  Bank 
shares  unless  under  probate,  letters  of  administration, 
or  certificate  ;  but  that  notion  proceeds  in  a  mistaken 
reading  of  the  Act  ;  it  is  mainly  for  the  protection  of 
debtors  who  may,  if  they  really  doubt  as  to  title,  or 
are  distracted  by  rival  claims,  or  by  disunion  amongst 
claimants  under  the  same  title,  refuse  to  pay  debts  to 
representatives  unless  to  persons  claiming  under   Pro- 
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1856.  bate,  Letters  of  administration,  or  certificate.     But  if 

HuKRYDoss  the  heir  merely  ask  for  his  own  security,  the  xlct  does 

"^^^^  not  apply.     Where  a  transfer  is  sought  to  be  made, 

Srekmutty  not  by   a  representative   title   simply,   but  under   the 

XJPPOORNAH  J  J-  1.    %/  } 

DossEE.  title  that  a  certificate  confers,  then  it  is  true  the  cer- 
tificate will  not  avail,  unless  that  power  is  conferred 
by  the  certificate.  In  other  words,  the  representative 
title  to  make  a  transfer  will  not  be  displaced  by  a 
certificate  not  expressing  that  that  power  is  given  by 
it ;  but  even  if  this  were  otherwise,  the  objection  has 
no  application  here,  where  the  debtor  in  fact  takes  the 
initiative,  gives  notice  to  pay,  and  the  creditor  merely 
receives  the  money.  The  Act  is  for  the  protection  of 
debtors,  and  the  debtor  may  waive  a  security  intended 
for  his  protection." 

From  the  decree  founded  upon  this  judgment  the 
present  appeal  was  brought,  the  Appellant  submitting 
that  the  same  was  erroneous,  for  the  following 
reasons  : — 

First.  Because  with  reference  to  the  nature  of  the 
interest  of  the  Eespondent,  according  to  the  Hindoo 
law,  in  the  Company's  paper,  and  the  proceeds 
thereof,  the  Court  below  would  have  been  justified 
in  interfering  in  order  to  protect  the  same  for 
those  entitled  in   remainder. 

Secondly.  Because  the  facts  stated  in  the  Bill, 
and  admitted  by  the  answer,  a:fforded  sufficient 
grounds  for  the  interference  of  the  Court,  and  that, 
therefore,  the  Bill  ought  not  to  have  been  dismissed. 

On  the  other  hand  the  Eespondent,  Sreemutty 
Uppoornah  Dossee^  who  alone  appeared,  contended 
that  the  decree  was  correct,  for  the  following  rea- 
sons : — 
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First.     Because,  according  to  the   Hindoo  law  pre-        I'^^g. 
valent  in  Bengal^    upon  the    death    of    the    widow    of  Huiirydo33 
HeeraloU   Mullick^    the    Kespondent  being    and    still  ^^ 

continuing  a  married  woman,  and   capable   of  having    Sresmutty 
male   issue,  was   absolutely   entitled,    as   a  daughter      Dossee; 
of  HeeraloU   Mullick^    to    one    equal    moiety     of    his 
wealth. 

Second.  Because  the  Eespondeiit  had  at  least  a 
right  to  the  free  possession  and  enjoyment  of  the  share 
of  the  property  to  which  she  by  succession  became 
entitled,  without  any  restraint  other  than  such 
as  might  be  im^josed  by  her  duties  as  the  wife  of 
a  Hindoo,  and  because  those  who  might  be  entitled 
to  succeed  to  her  property  at  her  death  could  only  be 
entitled  to  so  much  thereof  as  should  remain  after  the 
lawful  enjoyment  thereof  by  her  during  her  life. 

Third.  Because,  by  the  Hindoo  law,  the  Eespon- 
dent,  if  not  entitled  to  the  property  to  which  she 
succeeded,  either  absolutely,  or  in  manner  mentioned 
in  the  second  reason,  was,  at  any  rate,  warranted  in 
devoting  a  portion  of  the  property  to  which  she 
succeeded  to  pious  uses,  and  might,  in  cavse  of  neces- 
sity, dispose  of  a  portion  of  the  corpus  thereof  in 
support  of  herself  and  her  family. 

Fourth.  Because  the  discretion  as  to  the  time 
and  mode  of  investment  or  re-investment  of  the  share 
of  the  property  to  which  the  Eespondent  by  succes- 
sion became  entitled,  as  well  as  the  management 
thereof,  rested  in  any  event  wholly  with  her. 

Fifth.  Because  there  could  be  no  just  analogy 
between  the  case  of  a  tenancy  for  life  created  by  a 
Will  or  settlement  of  a  Testator  or  settlor,  and  the 
limitations  or  restrictions  upon  enjoyment,  imposed 
by  the  Hindoo  law  of  inheritance  and  succession. 

YOL.    VI.  D  2 
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Sixth.  BocaiisG,  even  assuming  that  the  Eespon- 
dent  had  not  the  right  to  the  free  and  unrestrained 
possession  and  management  of  the  property^  to  which 
she  succeeded,  yet  inasmuch  as  the  discharge  by 
the  Government  of  the  East  India  Company,  of  the 
promissory  notes  of  1825  and  18-2 6y  was  an  act  over 
which  the  Eespondent  had  no  control,  her  acceptance 
of  sucli  discharge  couhi  not  he  construed  as  an  act  of 
waste. 

Seventh.  Because  the  Eespondent  was  not,  under 
anv  circumstances,  bound  to  invest  the  share  of  the 
property  to  which  she  had  succeeded  in  the  Com- 
pany's paper. 

Eighth.  Because  the  only  possible  ground  on  which 
the  Court  could  have  been  justified  in  restraining  the 
Eespondent  from  having  the  use,  custody,  and  dis- 
position of  the  property  to'  which  she  has  succeeded, 
would  have  l>een  either  on  proof  by  the  Appellant,  or 
the  admis.sion    of  the    Eespondent,.  that  she  had 


on 


dealt  or  intended  to  deal  with  the  proj)erty,  the  sub- 
ject of  the  suity  in  a  mode  contrar)^  to  the  Hindoo  law, 
whereas  there  was  not  only  no  such  proof  by  th© 
Appellant,  but  there  was  a  positive  denial  of  any  such 
act  or  intention  by  the  Eespondent  in  her  answer,  by 
which  answer,  having  regard  to  the  nature  of  the- 
pleadings  and  the  course  of  proceeding  adopted  by  the 
Appellant,  he  must  be  concluded, 

Ninth.  Because^  even  on  the  Appellant's  own 
showing,  he  had  only  a  bare  presumptive  title,  and 
the  possibility  of  his  succeeding  to  the  property  in 
que&tion  was  too  remote,  and  could  only  be  realised  in 
the  several  events  of  this  Eespondent  dying  without 
male  issue,  and  of  the  Appellant  surviving  both  hi^ 
«>wn  mother  and  the  Eespondent, 
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Mr.    /i.    Palmer,    Q,.  C,    aud  Mr.    Leith,    for  the  HuTiJ^oss 

Appellant  ^ 

Sreemutty 
This  is  an  ordinary  quia   timet  suit,   and  we  submit   Uppoornah 

the  facts   of  the   case  justified  resort  to    the    Court. 
The  Bill  was  filed  by  the  Appellant,   one  of  the  next 
heirs  in  expectancy,  to  prevent  the  probable  loss  of 
part  of  the  corpus  of  that  portion  of  Ileeralotl  Mul- 
■lic¥s  estate   to   which   the   Appellant   might  become 
entitled,  and  which,  in  the  circumstances  of  danger  in 
which  it  was  placed  by  the  Eespondent,   reasonably 
led  the   Appellant   to    apprehend    and    anticipate   its 
possible  loss,  Flight  v.    Cook  {a).     The  Eespondent  is 
a  married  woman,  and  although  she  has  invested  part 
of  the  Es.  55,46G,  amounting  to  Es,  39,340,  yet  there 
is  an  undisposed  residue  of  Es.  16,126,  odd,  which  by 
her  answer  she  admits  she  has  retained  in  her  hands. 
The  judgment  of  the  Court  below  proceeds  upon  an 
erroneous  presumption  of  Hindoo  law  as  applicable  to 
this  case  :  the  Court  puts  the  Eespondent,  a  daughter, 
upon  the  same  footing  as  a  Hindoo  widow,   and  justi- 
fies   such    a   conclusion    upon  the    judgment  of    this 
Court  in  the  case  of   Cossinaiith  By  sack  v.   Hurrosoon- 
dery  Dos'see   (h).     That   case   is  distinguishable  ivom. 
the    present,     A    material    distinction    exists    in    the- 
Hindoo  law  between   the  interest  a  daughter  has  in 
her  father's  estate,  and  that  which  a  widow  possesses 
in  her  husband's  estate,      Cossiaauth  Bysack  v.  Tlur- 
rosoondery    Dossee   was   a   case   of   a   widow ;   here  a 
daughter  is  in  possession.     By  the  Hindoo  law,   the 
widow,  in  the  absence   of  male   issue,  succeeds  to  her 
husband's  estate  as  half  of  his  body,   and  she  alone 

{a)  2  Yes.  .Sen.  619. 

(bj  Clark's  Kales  &  Orel.  Add,  Gase^.p.  91 ;  S.  C.  Mortoii''8  Kep.  &->. 
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1856.        is  capable   of  performing  certain  funeral   oblations  ; 
HuRRYDoss    and  although  she  is  only  tenant  for  life,  yet  she  pos- 

^^'^^       sesses  for  some  purposes   a  power   of    alienation  of 
Sreemutty   the  estate.     Daya-Bhaga^   ch.  xi.   sec,  i.  pars.   2,   7, 
'  DossEE.      26,   43,    56,    57,    60-1.     F.   Macnaghten^ s   ''  Con.  ou 
Hindoo  Law,"    pp.    19,    20-2-3.     According   to    the 
cases    of    Bung  see    Dhur    Ilajra    v.    Thakoor    Pyrag 
Sing  (a),  and  Radha  Benode  Misr  v.  Skeikh  Musheeu- 
toollah  (b),    she   is   only  a  holder  in  trust  for   certain 
purposes,    and   an  action   for  waste  would  lie   against 
her.     Now,    the*  title    of    a    daughter    to    a   father's 
estate  is  widely  difterent,    she  has  no  such  privilege 
as  the   widow,    of  discretionary  alienation,   she  only 
enjoys  for  life  the  estate  which  devolves  upon  her  by 
the  failing   of  nearer   heirs,   F.   Macnaghten^s    "  Con, 
on  Hindoo  Law,"  pp.   6,  7.     Her  very  title   depends 
upon  her   continuing  the   line,    Daya-Bhaga^    ch.   xi. 
Bee.  ii.  par.  8  ;    Gunga  My  a  v,  Kishen  Kishore    Choto-. 
dkry  (^),  and  she  ca-nnot  give  away  or  sell  any  portion, 
2  W.  Macnaghteii's  ''  Prin.   of  Hindu  Law,"  p.   224  ; 
1  Coleh.^  I^ig-)  P-  496.     She   cannot  defeat  the  right 
of  her  son's  or  reversioners'   succession  at  her  death, 
Doe  dem.  Colley  .Doss  Base  v.  Dehnarain  Koheranj  (d)  ; 
Karuna  Mai  v.   Jai   Ohander   Ghose  [e).     It  is  appa- 
rent, then,  that  the  law,  as  laid  down  by  Lord  Gifford 
in  Cossinauth  By  sack  v.   Hurrosoondery  Dossee^   was 
WTongly    applied  by   the   Court  below  in  this  case, 
as   the   analogy   betw^een   the  widow   and   daughter's 
estate   cannot   be   carried  out.     That  case  is   treated 
by  F.   Macnaghien^   ^'  Con.   on  Hindoo  Law,"  p.   16, 
as   applying  to    widows  only.     The  fact  of  the  Ee- 

{a)   7  Sud.Dew.  Adaw.Rep.  114,     (5;  7  Sud.Dew. Adaw.Rep.35a. 
[c]  3  Sud.  Dew.  Adaw.  Eep,  130,     U;  rulton's  Rep.  329. 
U'-j  5  Slid.  Dew,  Ada w.  Rep,  46. 
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spondent  keeping  the  residue  of  the  Es.   3G,000,  in        ^^^^- 
her  house,     was    a    devastavit,    which    authorises    a  iiuiinyuoss 
Court  of  Equity  to  interfere.     No  case   can  be  found  ^^^ 

in  which  a  person,  who,   like   the   Respondent,  is  en-    Sheemutty 

.  .  ..  p       LPPOOnNAli 

titled  to  the  mere  income  without  any  discretion   of      DossEii, 
alienation,  has  been   allowed   possession  and  custody 
of   property    which   she   has    neglected    to   invest   in 
proper  securities, 

Mr.  Holt,  Q.    C,    and  Mr.    Macnaghien^    for  the 
.  Eespondents,  were  not  called  upon   to  address 
their  Lordships, 

The  Eight  Hon.  T,  Pemberton  Leigh  : 

Their  Lordships  do  not  think  it  necessary  to  troublo 
the  Counsel  for  the  Eespondent.  This  Bill  is  filed 
by  a  party  entitled  to  property  secured  during  the 
life  of  the  tenant  for  life  ;  and  the  Bill  proceeds  on 
the  ground  that  the  property  is  endangered  from 
the  manner  in  which  the  tenant  for  life  is  dealing 
with  it.  The  tenant  for  life  is  the  daughter  of  the 
intestate  J  HeeraloU  MulNck.  It  has  been  decided  by 
this  Court  in  the  case  of  Cossinaufh  Bysack  v.  Ilur- 
rosQondery  Dossee^  after  most  full  and  deliberate  argu- 
ment and  consideration,  that  the  principles  which  are 
applied  in  Courts  of  Equity  in  England,  for  securing 
in  the  public  funds  any  property  to  which  one  person 
in  entitled  in  possession,  and  another  is  entitled  in 
remainder,  are  not  applicable  to  the  case  of  property 
in  Indict^  where  such  property  is  in  possession  of  a 
Hindoo  widow. 

Kow,  the  Bill  alleges,  that,  in  this  respect,  the 
widow  and  the  daughter  stand  in  the  same  situation. 
Whether  they  stand  in  the  same  situation  or  not,  with 
respect  to  the^  right    of   disposition  of  the  property^ 
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i8oC.  tliey  at  all  events  stand  in  the  same  situation  as  to 

IluRRYDoss  the  right  of  administration,   and  right   of  enjoyment 

^^^'^  for  their  lives  ;  and  the  principle  laid  down  in  the  case 

Sreemdtty  which  has  been  referred  to  in  this  Court  was  this,  that 

XJPPOORNAII 

possEE.  it  is  not  sufficient  to  say  that  there  is  one  person  en- 
titled in  possession,  and  another  entitled  in  remainder, 
in  order  to  induce  the  Court  to  interfere  to  take  the 
property  out  of  the  hands  of  the  individual  who  is  in 
possession  of  it ;  but  it  is  necessary  to  show  that 
there  is  danger  to  the  property  from  the  mode  in 
which  the  party  in  possession  is  dealing  with  it,  in 
which  case,  and  in  such  case  only,  the  Court  will 
interfere. 

The  law^,  therefore,  being  perfectly  settled  by  that 
decison,  and  that  decision  having  been  followed 
during  the  time  Sir  Edward  Byan  presided  over  the 
Supreme  Court,  and  also  of  his  successor.  Sir  Law- 
rence Peel^  it  must  be  considered  as  the  settled  law  of 
the  Courts  in  Bengal, 

The  question  here  is,  has  anything  been  shown  in 
this  case  to  justify  interference,  or  has  the  case 
alleged  in  the  Bill  been  established  by  evidence  ? — • 
the  only  evidence  which  exists  being  the  answer  of 
the  Defendant.  It  appears  to  their  Lordships,  it 
has  not  been  made  out  at  all.  It  is  perfectly  true  that 
the  property  at  the  husband's  death  w^as  in  Company's 
paper ;  and  as  long  as  it  could  remain  in  that  security, 
the  Eespondent  permitted  it  so  to  remain  ;  but  in  the 
month  of  July^  1853,  the  Company  paid  off  the  loan 
in  which  it  was  invested.  The  property,  therefore, 
could  no  longer  continue  on  the  security  in  which  it 
was  invested.  The  Eespondent  received  the  amount 
of  the  money,  which  Avas  about  Es.  50,000,  and 
before  the  Bill  in  this   case  was  filed,  (on   the    15th 


ON    APrK-il,    FROM    THE    EAST    INDIES.  417 

of   August,  1853,)  slie  had  invested  Pws.   39,000,   of     ^^ 

the   money   so   received   in   other   Company's   paper ;   Hurrydoss 

and   she    says,    at    the    time   when    she   puts    in   her  ^^^ 

answer,  in  the  month  of    October.    1853,  that  is  three    Sreemutty 
,  .     '  UrrooRNAH 

months  arter  tne  date  when  she  received  the  money,       Dosbee. 

that  the  remainder  of  the  money  was  still  in  her 
hands  uninvested,  waiting  for  an  eligible  investment. 
Then  can  it  be  said,  that  the  Respondent,  who, 
according  to  the  ordinary  Hindoo  custom,  keeps  in 
her  house  a  certain  portion  of  the  money,  having^ 
in  the  course  of  three  months,  invested  Es.  39,000, 
three-fourths,  or  at  least  two-thirds,  of  the  money 
in  other  securities,  was  guilty  of  a  devastavit,  or 
showed  the  slightest  intention  of  committing  a  de- 
vastavit in  this  respect  ?  Their  Lordships  are  of 
opinion  thai  no  such  case  is  made  out ;  and,  as  the 
ground  upon  which  the  Bill  was  filed,  therefore^ 
entirely  fails,  the  appeal  must  be  dismissed  with 
costs. 

"We  must  observe,  that  if  there  were  any  foundation 
lor  the  law  which  has  been  now  contended  for  at  the 
Bar,  the  cases  in  which  such  applications  would  be 
made  must  have  been,  we  should  suppose,  extremely 
frequent ;  yet  no  such  instance  has  been  produced, 
either  from  the  Native  or  the  Supreme  Courts  in 
which  any  order  has  been  made  for  such  interference^  • 
except  in  a  case  in  which  manifest  danger,  or  risk  of 
danger,  has  been  proved  to  the  satisfaction  of  the 
Court. 

Their  Lordships  will  advise  Her  Majesty  to  affirm 
this  decree  with  costs, 
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]Modi:k  KaixHooscrow  IIohmusjee     Appellant^ 


AND 


CoovKRBHAEK,  aiul  others 


Respondents, 


On  appeal  from  the   Sudder  Dewanny  Adawlut  at 

Bombay, 

XlIE    facts    of    this    appeal    are    fully   set  forth    in 
the  judgment. 

The  case  was  argued  by 

Mr.   Le  Messurier^  and  Mr.  Leitk,  for  the  Appel- 
lant ;  and 

Mr.  Bolt,   Q.  C,   and   Mr.  Ayrton^   for  the  Ee-^ 
spondents. 

The  authorities  referred  to  were  : 
Upon  the  alleged  refusal   of  the  Court  to  examine 
witnesses  upon  the  custom  of  the  Parsees  to  make. 
Judge  of  the  first    a  testamentary  disposition  at  all ;  and  second, 

Sxiddcr  Court,  '  /  .  i        m 

upon  the  ad-  whether  any  restraint  was  imposed  upon  the  Testator 
^issi  .1  y  o    ^igpQg^^^g  ^£  j^jg  property.  Bom.   Eeg.  lY.  of   1827^ 


9Mth  &  27th 
,,Nov.,  1850. 

Will  by  a 
Par  see  esta- 
blished. 
Semble.  There 
is  no  restraint 
upon  the  tes- 
tamentary 
power  of  dis- 
position by  a 
Paj'see. 

An  appeal 
lies  to   the 
Queen  in 
Council     from 
the    decision 
of  a  sina:le 


*  Present :  Members  of  the  Judicial  Committee, — The  Right 
Hon.  The  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir' 
Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson. 

Assessor, — The  Riglit  Hon.  Sir  Lawrence  Peel, 


a  special  ap- 
peal.    The 
Bombay  Act, 

No.  ni.  of 

1843,    enacts 
that  such  re- 
fusal is  final, 
yet  not    hav- 
ing   received 

the  sanction  of  the  Crown  :  Held,  that  its  finality  was  confined  to 
the  Sudder  Court,  and  did  not  affect  the  prerogative  of  the  Crown,  or 
deprive  the  subject  of  his  right  of  appeal  to  the  Queon  in  Council. 

Bom.  Reg.  IV.  of  1827,  sec.  27,  cl.  2,  imposes  no  obligation  on  the 
Court,  in  the  absence  of  any  allegation  in  the  pleadings  of  family  usage 
or  custom,  to  call  for  evidence  of  such  fact.- 
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sec.  27,   cl.    2.   Jeswimt   Sing-jee   v.   Jet  Sing-jee  («), 
Macpherson  "  Ou  civil  procedure,"  p.  220. 

As  to    the    power    of    a    Pardee   Testator,  by  the   ^q^ho'^r 
custom  of  the  Parsees^  to  make   a  Will,  without   any      musjee 
restriction  imposed  upon  him    for    disposing   of   his 
property,  Nmvee  Buhoo  v.  Peshtanjee  Loola  Bhaee  (^), 
Mihirivanjee  Ruttunjee  v.   Poonjeea  Bhaee  (c),  Khoor^ 
shed^jee  Manich-jee  v.  Meh^wanjee  Khoorshed-jee  {d). 


Judgment  was  pronounced  by 

The  Eight  Hon.  the  Lord  Justice  Turner  : 

This  appeal  arises  out  of  a  suit  instituted  by  the 
Appellant  in  the  Court  of  Siirat,  against  the  Eespon* 
dents,  the  widow  and  daughters,  and  also  a  grand- 
daughter of  the  Appellant's  late  brother,  Modee  Bus- 
tomjee  Hormiisjee^  for  the  purpose  of  recovering  his 
late  brother's  estate. 

Ey  the  plaint  in  this  suit,  the  Appellant  alleged 
that  his  father,  Modee  Ilor musjee  Bhimjee^  died  in 
the  year  Sumvit^  1877  ;  that  he  had  three  sons,  the 
eldest  of  whom  was  Modee  Miincherjee^  the  second, 
Modee  Riistomjee^  and  the  third,  the  present  Appel- 
lant; that  neither  of  the  other  two  brothers,  but 
only  himself,  the  Plaintiif,  had  sons,  and  that  ac- 
cording to  the  custom  of  the  family,  and  the  rules 
of  their  Parsee  Punchayet  of  Siirat^  the  brothers  of 
deceased  persons,  and  not  their  wife  and  daughters, 
are  entitled  to  their  inheritance ;  that  his  elder 
brother,  Modee  Miincherjee^  died  six  years  past, 
leaving  his  wife ;  and  the  certificate  of  heirship  to 
him  had  been  obtained  from  the  Court  by  the  Appel- 

{a)  2  Moore's  Incl.  Ai3p.  Cases,  424.         (h)  1  Borr.  Bom.  Eep.  1. 

\c)  1  Borr.  Bom.  Eep.  141. 

(^)  1  Moore's  Ind.  App.  Cases,  431. 
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lant  and  his  brother,  Bustomjee,  and  the  two  brothers 
had  received  his  property.     That  Appellant's  brother, 
Eusto77ijee,  died  on  the  16th  of  August^  1849,  and  he 
having  no  son,  the  Appellant  was  the  owner  and  heir 
to  all  the  property  of  his  deceased  brother,  Rustomjee^ 
and  all  the   property  that    had    been    taken  posses- 
sion of  by  his  widow,  Cooverhhaee^  his  daughters,  Dim- 
base  and  Motteehaee^  and    grand-daughter,  Khursethaeej 
which  they  did  not  make  over  to  him,  the  Appellant ; 
but  alleging  their  false  claim  thereto^  by  the  instigation 
of  some  people  they  intended  ruining  the  property, 
with  the  object  of  injuring  the  Appellant's  just  claim. 
He  preferred  his  plaint,  therefore,  for  Es.   6,18,699, 
and  to   obtain  possession,  according  to  the  following 
particulars,  of  the  property,  ready  money,  jewels,  &c., 
deed  and  other  documents,  and  Dafturs^  and  he  re- 
quested that   Cooverhhaee^  widow  of  Moclee  Riistomjee^ 
Dimhaee  and  Motteehaee^  daughters   of    Rustomjee^  and 
KJmrsethaee  Buchoohaee^  grand- daughter  of  Bustomjeej 
might  be  summoned  to  appear,  and  after  instituting 
an  investigation  by  means  of  witnesses  and  pleadings, 
the  property,  ready    money,  deeds   and    other   docu- 
ments, and  Duftiirs^  might  be  made  over  to  him,  out 
of   their  possession;    and  he    further    stated  by    his 
plaint,    that  his  brother   had    lent    money    to    some 
people,   the  documents    for  which  he  had  caused  to 
be  written  in  the  names  of  his  widow  and  daughters, 
but  that  the  amount    belonged  to    his  brother,  who 
was    the    owner   thereof,    and    the    persons    therein 
named  had  no   claim  thereto,  but   that  he,  the    Ap- 
pellant, had.     Then  followed  the  particulars  of  de- 
mand, which  were  estimated  at  Es.  6,18,699. 

The  Eespondents,  by  their  answer,  stated  that  the 
.Plain ti:ff  had  unjustly  laid  a  false  claim  against  them, 
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who  were  females,  and  the  rightful   heiresses,  seeking 
to  intimidate  them.     That  the  Plainti^  and  his  brother, 
the  deceased,  Modee  Muncherjce^  and  the  deceased.  Mo- 
dee  Rustomjee^  all  three  brothers^  in   the   year   Sumvit^ 
1880  (a.d,  1823),  divided  the   little   property  of  their 
father  between  them,  and  having  executed   releases  to 
each  other  respectively,  they    separated,  and  they  took 
their  meals   separate,  and  traded    separately.     There- 
fore, according  to  the  custom    of  the  world,  and   the 
rules  of  their  caste,  they,     the  wife    and    daughters  of 
the   deceased,    Modee  llustomjee^  were  his  heiresses  ; 
and,  in  like    manner,  amongst    them,     the    wives  and 
daughters  of   deceased    persons    who    had    separated 
from  their  brothers  had  inherited  their  property.     The 
Bespondents  further  alleged  that   the  deceased,   Modee 
Riistomjee^  made  his  Will  in  Sumvitj  1902   (1845  a.d.), 
appointing  them  his  heiresses   and   administratrix,  by 
which  alsOj  according  to  the    regulations    of  their  re- 
ligion and  usage,  the  suit  laid  by   the  Plainti:ff  was 
clearly   false.     Besides  which,  the    Modeejee   of   their 
community,  the  Plaintiff,  and  others,   gave   a   written 
answer,  dated  the   5th  of   NovemheVy  1842,  to  a  ques- 
tion put  by  the  Judge  respecting   Par  sees  y   wherein  it 
was  distinctly  written,  that  if  the  deceased  had  not  left 
a  Will  and  there  existed    any  paternal  property,    his 
brother  was  entitled  to  inherit  the  same  ;  that   by  the 
admission  of     the   Plaintiff  it   was    publicly   known 
amongst  them,  that  a  person  might  by   Will  bequeath 
his  paternal  property  to    whomsoever  he   pleased  ;  and 
in  this  case  the  deceased,    Modee   Rustomjeej  after  the 
division  of  his  paternal  property,  acquired  property  by 
his  own  labour,  and  also  made  a  Will  in   favour  of  the 
Defendants,  his  wife  and  daughters  ;  therefore,  accord- 
ing to  the  contents  of  the  answer  given  by  the  Plain- 
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their  signatures  thereto,  his    claim    was  clearly  false. 
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That  many  suits  had  been  heard  in  the   Adawluts  rela- 
tive  to    Farsees,    wherein,    although    a    brother   and 
nephews    were   living,   the   Court    had   decided  that 
the  persons  in  whose  names  the  Wills  of  the   deceased 
were   made  were   his  heirs  ;  and  those   heirs  of  the 
deceased  by  Will  have  received  the   inheritance  ;  and 
the  objections  and  claim   made  by  the   brothers  and 
nephews  of  the   deceasea  have   been  rejected.     That 
although  this  was  known,    the  Plaintiff  had   unjustly 
laid  this  false  claim,  in  order  to  injure  them,  and  cause 
them  improper  loss.     That  the  Plaintiff  in  his  petition 
stated  that  his  brother,  the   deceased,  Modee   Muncher^ 
j.ee^  died,  and  he  had  become  his   heir.     In  answer  to 
which   they,   the    Defendants,  begged   to   state   that 
Modee   Muncherjee   had    no   issue,    and  his   wife  was 
insane  ;  therefore,  that   she  was   the   same  as  if   she 
did   not  exist  in  the   world  ;  and   also  the    deceased, 
Modee  Muncherjee^    made   no  Will,    consequently  that 
statement   had  no   connection   with  their  case.     That 
after   the   release  was   passed,   as  above   stated,   and 
after   the  deceased,    Modee  Bustunyee,  made  his  will, 
the   Plaintiff  executed  another  written  release  to  the 
deceased,  Modee  Bustomjee,  in  the  year  Siimvit^  190^, 
(1846,  A.D.),  wherein  it  was  distinctly  written  by  the 
Plaintiff   as  follows  :  '^  I  have  no  claim  on  account  of 
any  inheritance,  or  in  any  other  manner,  against  you, 
your  heirs,  administrators,  &c. ;   and  should   either  of 
us  prefer   any  claim   whatever  against  each  other,  or 
against  our  heirs,  administrators,  u[;c.,    the  same  shall 
be   null   and  void."     That   by   this  release    also  the 
Plaintiff  had  no  right  to  lay  claim  in  any  way  against 
them,  who  were   the   deceased's   legal   heiresses  and 
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administratrix.  That  the  list  af  outstaiicliug  debts 
and  property,  &c.,  set  forth  by  the  Plaintiff  in  his 
petition,  was  mostly  false,  and  in  his  claim  to  the  in- 
heritance of  the  deceased,  Modee  Rustomjee^  he  had 
also  unjustly  included  wh?t  was  due  personally  to 
the  Defendent,  Cooverhhaee. 

The  cause  was  first  heard  before  the  S'udder  Ameen 
of  Surat^  who,  after  having  examined  the  case, 
evidently  with  great  care  and  attention,  dismissed 
the  plaint  with  costs.  From  this  decision  the  Appel- 
lant appealed  to  the  Zillah  Court  of  S'urat,  by  which 
Court  the  decision  of  the  Sadder  Ameen  was  affirmed. 
The  Appellant  then  presented  a  petition  to  the  Sudder 
Dewanny  Adawlut  of  Bombay^  prajang  for  the  admis- 
sion under  Act,  No.  III.,  of  1843,  of  the  Bombay  Pre- 
sidency, of  a  special  appeal  from  the  decisions  of  the 
Sadder  Ameen^  and  of  the  Zillah  Court,  which  petition 
having  been  heard  before  a  single  Judge  of  the  Sudder 
Court,  according  to  the  provisions  of  that  Act,  was 
rejected  by  him.  The  decision  of  the  siagle  Judge 
was  afterwards  brought  under  the  consideration  of  the 
other  Judges  of  the  Sudder  Court  by  a  petition  of 
review  presented  by  the  Appellant,  and  which  was 
also  dismissed. 

Th€  appeal  before  us  complains  of  these  four  seve- 
ral decisions.  In  disposing  of  this  appeal,  it  may  be 
convenient,  first,  to  consider  weather  the  order  of  a 
single  Judge,  dismissing  the  petition  for  the  special 
appeal,  has  been  properly  made  the  subject  of  appeal. 
The  Act,  IS'o.  III.,  of  1(843,  which  has  been  referred 
to,  and  which  has  been  followed  by  an  Act,  IS'o.  XVI.,. 
of  1853,  to  which  reference  was  also  made,  contains 
the  following  enactments  : — 

*'  I.     It  is  hereby  enacted,  that  from  and   after  tha 
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1st  day  of  Mat/  next,  a  special  appeal  shall  lie  to 
the  Courts  of  S udder  Deioanny  Adatvlid  at  Calcutta 
and  ^//«/^«^<2c^  respectively,  to  the  Court  of  Sudder^ 
Adawlut  of  Madras y  and  to  the  Court  of  Siidder 
Dewanny  Adatvlut  at  Bombay^  from  all  decisions 
passed  on  regular  appeals  in  the  Civil  Courts  sub- 
ordinate to  them  respectively,  which  shall  appear  to 
be  inconsistent  with  some  law,  or  usage  having  the 
force  of  law,  or  some  practice  of  the  Courts,  or  shall 
involve  some  question  of  law,  usage,  or  practice  upon 
which  there  may  be  reasonable  doubts. 

''  lY.  And  it  is  hereby  enacted,  that  every  appli- 
cation for  a  special  appeal,  daly  presented  to  the 
proper  Court  as  aforesaid,  shall  be  heard  by  a  single 
Judge  of  the  Court,  in  the  presence  of  the  special 
Appellant,  or  his  Vakeel,  or  Agent ;  and  it  shall  be 
competent  to  the  Judge,  at  his  discretion,  to  call  for 
and  peruse  any  document  forming  a  part  of  the  record 
of  the  cause,  and  to  summon  the  opposite  party  to. 
answer  the  application. 

''  Y.  And  it  is  hereby  enacted,  that  if  it  shall  appear 
to  the  Judge  that  a  special  appeal  is  admissible  under 
this  Act,  he  shall  pass  an  order  accordingly,  and  shall 
at  the  same  time  reduce  the  points  ta  be  determined 
to  writing,  in  English,  in  the  form  of  a  certificate, 
which  shall  be  translated  into  the  vernacular  language 
in  use  in  the  Court,  and  the  special  appeal  shall  then 
be  brought  on  the  file  of  the  Court,  to  be  heard  and 
determined  in  due  course.  Provided,  that  it  shall  not 
be  necessary  to  call  for  or  refer  to  any  part  of  the 
proceedings,  the  readiiig  of  which  is  not  required  for 
deciding  the  point  or  points  of  law  stated  in  the 
certificate. 

^*YI.     And    it  is  hereby  enacted,  that  if  it   shall 
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appear  to  the  Judge  that  a  special  appeal  is  not  ad- 
missible under  this  Act,  he  shall  reject  the  petition, 
and  his  order,  so  rejecting  a  petition  for  a  special 
appeal,  shall  be  final. 

'^  YII.  And  it  is  hereby  enacted,  that  in  every 
nase  of  special  appeal  admitted  as  aforesaid,  the  Court 
of  Siidder  Dev)ann?j  Adaudut  shall  determine  the  point 
or  points  certified  as  above  enacted,  and  no  other 
point  or  part  of  the  case  whatever." 

By  this  Act,  therefore,  the  decision  of  a  single 
Judge  as  to  the  admissibility  of  a  special  appeal  was 
made  final,  and,  no  doubt,  the  Act  has  rendered  it 
final,  so  far  as  the  S udder  Court  is  concerned ;  but 
it  is  a  wholly  different  question  whether  the  Act 
could  extend  to  take  away  the  right  of  appeal  to  Her 
Majesty  in  Council.  It  is  the  prerogative  of  the 
Crown  to  do  justice  between  all  its  subjects,  and  the 
Indian  Legistature  could  have  no  power  to  limit  or 
affect  that  prerogative  without  the  sanction  of  the 
Crown,  which  does  not  appear  to  have  been  given* 
The  finality  created  by  the  Act  must,  as  it  seems  to 
their  Lordships,  be  limited  by  the  jurisdiction  of  the 
Legislative  power  which  created  it,  and  their  Lord- 
ships are,  therefore,  of  opinion,  that  the  order  of  the 
single  Judge  rejecting  the  special  appeal  has  been 
properly  made  the  subject  of  appeal. 

That  order,  however,  forms  only  one  of  the  sub- 
jects of  this  appeal.  The  appeal  goes  far  beyond 
it;  it  extends  to  the  decisions  of  the  Zillah  Court 
and  of  the  8udder  Ameen^  and  it  is  plain  that  this 
case  admits  of  different  considerations,  if  it  be  looked 
at  with  reference  only  to  the  decision  of  the  single 
Judge,  from  those  which  present  themselves,  if  it  be 
looked  at  with  reference  also  to  the  previous  deci- 
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1856.        sions.     In  the  one  case,   the    question    to   be   consi- 

MoDKE       dered    would    be    whether    a    sound    discretion    was 

•CROW  HoR-    exercised  by   the    single    Judge,    and   by    the    other 

MUS7EE       Judges  of  the  Sadder   Court,  assuming  them   to   have 

CoovER-      been  competent  to  entertain  the  sabject^  in   rejecting 

the  special  appeal.     In  the  other   case,   the  question 

would  be  vfhetker  the  successive  decisions   ought   to 

be  upheld  upon  the  whole   merits  of  the    case.     It 

would  be  difficult,  if  not  impossible,  to  deal  with  the 

question    whether  a  sound  discretion  was  exercised 

by  the  single  Judge  in  rejecting  the  special  appeal 

without  entering    at    large    into    the    merits    of    the 

previous  decisions.     It  would  also  be  an  unsatisfactory 

mode  of  disposing  of  this  case  to  deal  with  it  simply 

with  reference  to  this  question  of  discretion,   as  the 

result  of  so  dealing  with    it  might  be  to  remit  the 

parties  to  fresh  litigation. 

Moreover,  the  most  favourable  view  of  this  case  for 
the  Appellant  must  be^  that  the  question  should  not 
be  regarded  as  one  depending  merely  upon  the 
exercise  of  discretion,  and  their  Lordships,  therefore, 
have  determined  to  decide  this  appeal  with  reference 
not  merely  to  the  decisions  of  the  single  Judge  and 
of  the  other  Judges  of  the  Sadder  Court,  but  with 
reference  to  all  the  decisions  which  have  been  pro- 
nounced in  the  cause. 

The  nature  of  the  case  sufficiently  appears  from 
the  pleadings  which  have  been  already  stated.  It  is 
hardly  necessary  to  add,  that  if  the  Will  set  up  by 
the  answer  be  a  valid  and  effectual  Will,  the  Ap- 
pellant's case  must  be  wholly  at  an  end.  He  claims 
as  heir,  and  as  heir  only,  and  his  title  as  heir 
would  be  displaced  by  the  Will.  It  is  to  the  Will, 
therefore,  our  attention  must  be  directed.     Now,  the 
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factum  of  the  Will  is  not  disputed.  It  is,  indeed, 
proved  beyond  dispnte  ;  but  the  Appellant's  case  is 
this :  that  the  Testator  was  a  Parsee  ;  that  among 
Farsees^  there  is  a  rule,  or  usage,  that  no  disposition 
can  be  made  by  Will  to  the  total  disherison  of  the 
heir,  or,  at  all  events,  that  there  was  such  a  rule  or 
usage  in  the  Testator's  family  ;  that,  under  the  pro- 
visions of  Bom.  Eeg.  IV.,  of  1827,  ch.  vi.  sec.  27,  cl.  1, 
it  was  the  duty  of  the  Court  to  have  ascertained  this 
rule  or  usage,  by  examining  persons  versed  in  the 
laws  by  which  Parsees  are  governed  ;  but  that  evi- 
dence on  the  part  of  the  Appellant,  which  would  have 
established  this  rule  or  usage,  was  rejected  by  the 
Court.  Three  points  are  involved  in  this  argument 
on  the  part  of  the  Appellant.  First,  that  there 
is  such  a  rule  or  usage,  as  the  Appellant  alleges. 
Second,  that  under  the  Eegulation  referred  to,  it 
was  the  duty  of  the  Court  to  ascertain  it.  And  third, 
that  evidence  on  the  part  of  the  Appellant,  tending 
to  jDrove  it,  was  rejected. 

As  to  the  first  of  these  points,  no  such  rule  or 
usage  as  is  now  insisted  on  upon  the  part  of  the 
Appellant  is  in  any  manner  set  up  by  the  pleadings  in 
the  suit ;  there  is  no  replication  to  the  answer  denv- 
ing  the  validity  of  the  Will  upon  any  such  ground. 
The  existence  of  any  such  rule  or  usage  is  first 
adverted  to  in  the  supplemental  petition  of  appeal 
from  the  decree  of  the  Sadder  Ameen  ;  and,  indeed, 
what  is  alleged  in  that  petition,  as  well  as  in  the 
petition  to  the  Sudder  Court  for  the  special  appeal,  is 
not  that  the  testamentary  power  of  Parsees  is  limited 
in  the  manner  now  insisted  on,  but  that  they  have  no 
power  whatever  to  dispose  by  Will  to  the  prejudice  of 
the  heir,  which    in  effect  amounts  to  their  having  no 
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testamentary  power  at  all,  although  the  existence  and 
constant  exercise  of  the  power  is  notorious  and  re- 
cognised, and  well  established  by  authority,  and  was 
indeed  admitted  at  the  Bar.  It  is  in  the  petition  for 
the  special  appeal,  too,  that  we  first  find  the  sugges- 
tion of  the  alleged  family  rule  or  usage,  which  it  is 
scarcely  necessary  to  mention,  as  it  rests  on  no  other 
ground  than  that  some  members  of  the  family  had 
died  intestate.  It  was  argued  for  the  Appellant  that 
it  rested  upon  the  Respondents  to  prove  the  power 
of  the  Testator  to  make  the  Will  in  question,  in  order 
to  establish  their  title^  under  that  Will ;  but  it  being 
admitted  that  the  testamentary  power  existed  gene- 
rally, it  was  clearly  upon  the  Appellant  to  show  that 
it  did  not  extend  to  this  particular  case,  and  to  allege^ 
and  prove  the  limits  of  the  power.  He  has  made  no 
such  allegation  and  adduced  no  sucli  proof.  The 
Appellant,  therefore,  cannot  maintain  this  appeal  upon 
the    ground    of   the    existence  of  the  alleged   rule  or 


usage. 


As  to  the  second  point,  there  does  not  appear  to  their 
Lordships  to  be  any  foundation  for  the  argument  on 
the  part  of  the  Appellant.  Whatever  ma)^  be  the  duty 
of  the  Judge  under  the  Eegulatian  in  question,  where 
any  particular  rule  or  usage  is  alleged  as  to  which  any 
reasonable  doubt  may  exist,  and  ih^  parties  have  not 
waived  resort  to  the  course  prescribed  by  that  Regu- 
lation, (and  their  Lordsliips  are  far  from  considering 
that  in  such  cases  the  Judges  in  India  may  not  well 
be  advised  of  their  own  accord  to  act  upou  the  Regu- 
lation,) we  certainly  would  not  be  disposed  to  dis- 
courage such  a  practice.  But  their  Lordslu'ps,  at  tlie 
same  time,  have  no  hesitation  in  stating  their  opinion 
to  be,  that  this  Regulation  imposes  no  such  obligatioD 
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upon  the  Judges,  where  there  is  no  allegation  of  any 
rule  or  usage  as  to  which  any  reasonable  doubt  can  be 
-entertained,  which  is  the  case  in  this  instance  as  to 
the  power  of  disposing  by  Will,  or  where  the  parties 
have  waived  resort  to  the  course  pointed  out  by  the 
Kegulation,  as  they  have  done  in  this  case.  The 
appeal,  therefore,  cannot  be  maintained  on  this 
ground. 

There  remains,  then,  only  the  third  question,  that 
of  the  rejection  of  evidence  ;  and  most  certainly  if  the 
Appellant  had  succeeded  in  satisfying  their  Lordships 
that  any  evidence  bearing,  however  slightly,  upon  the 
question  as  to  the  alleged  limit  of  the  testamentary 
power,  had  been  rejected  by  the  Courts  in  I^dla^  this 
•case  must  have  been  sent  back  for  the  reception  of 
that  evid^^nce. 

Justice  requires  that  all  the  evidence  which  is 
material  to  the  issue,  and  which  the  parties  may 
desire  to  adduce,  should  be  received  before  tlio  rights 
of  the  parties  are  disposed  of,  and  their  Lordships 
fully  adhere  in  that  respect  to  the  principle  on  which 
i\ve  case  of  Jeswunt  Sing-jee  v.  Jet  Sbifj-jee  (2  Moore's 
Ind.  App.  Case_s,  424),  cited  in  the  argument,  pro- 
ceeded. But  the  Appellant  in  this  case  has  wholly 
failed  to  satisfy  their  Lordships  that  any  evidence 
bearing  upon  the  question  of  limited  testamentary 
power,  which  is  the  only  material  question  in  tlie 
case,  was  rejected  by  the  Courts,  or  was  tendered  on 
his  part. 

It  seems  to  their  Lordships  to  be  clear  from  the 
language  of  the  Ihirkhasts^  that  the  witnesses  origi- 
nally proposed  to  be  examined  on  the  part  of  the 
Appellant,  were  proposed  to  be  so  examined  as  to  the 
heirship  only.     Looking  to  that  language,  and   to  the 
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issues  in  the  cause,  and  to  what  is  stated  in  the 
petition  for  the  special  appeal,  they  cannot  adopt  the 
suggestion  of  the  Appellant's  Counsel  that  these  wit- 
nesses were  intended  to  be  examined,  not  only  as  to 
the  heirship,  but  as  to  the  title  of  the  Eespondents, 
as  heirs  under  the  Will. 

If  the  Appellant  had  had  any  witnesses  to   examine 
as  to  the  alleged  limit   of  the  testamentary  power,  it 
cannot  be  doubted  that  he  would  have  claimed  the 
ri^^-ht  to  examine  them  when  the  witnesses  to  the  Will 
had  been  examined,  and  the  question  of  reference  to 
the  Mod(e  Panchuf/et,  which  under  the  minute  of  the 
20th  June,  1850,  to  which  all  parties  must  be  taken  to 
have  agreed,  w^as  to  be  preliminary  to  the  examination 
of  the  witnesses,  came  before  the  Sadder  Anieen  ;   but 
so  far  from  proposing  to   examine   any  witnesses,  the 
A^3pellant  then   waived  the    reference   to   the   Modec 
runcliayet.     The  Judge,  indeed,  in  the  judgment   ap- 
pealed from,  refers  to  the  rejection  of   some  evidence 
by  the  Zillah  Judge.     He  says  : — ^'  The  second  ques- 
tion is,  whether  the  Judge  was  justified  in  refusing 
to    take    the     further   evidence     tendered    in    appeal 
by  the  Appellant  on    the    question   of    custom    as    to 
inheritance  and  the  validity  of  the  Will.     I  think   he 
was  for  the  reasons  assigned  by  him,  namely,  that  the 
record  contained  sufficient  evidence  of  the  customs   of 
Parsces  in  the  exposition   taken   from    former  cases 
filed  in  the  Lower  Courts,  and  that  those  expositions 
were  better   evidence,   because    less  unbiassed,  than 
there  was  any  hope   of  obtaining  by  the   examination 
of  witnesses  called  by  the  parties.     There  was  a  mass 
of  documentary  evidence  before  the  Court,   showing 
the    right  in    Parsces    to     devise,    and    the    practice 
obtaining  amongst  them  of  devising  their    properly. 
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Indeed  the  fact  is  so  Dotorioiis,  that  it  is  difficult  to 
be  uuderstood  how  such  a  plea  as  that  there  is  no 
testamentary  right  in  Far  sees  could  have  been  set  up. 
It  has  not  been  alleged  that  they  are  prohibited  from 
doing  so  by  any  restrictive  law.  On  the  wholOj  I 
think  the  Judge  exercised  a  very  sound  discretion  in 
refusing  to  take  further  evidence,  the  only  result  of 
which  would  have  been  to  prolong  tho  litigation." 

The  Judge  of  the  Sudder  Adawhl  hcvG  meant  to 
refer  to  what  v.u3  alleged  in  the  petition  of  the 
Appellant  before  him,  in  which  the  Appellant  sums 
up  his  objections  as  to  the  rejection  of  evidence  in 
these  terms  : — '^  That,  in  our  caste,  the  brothers  of  a 
deceased  dying  without  male  issue  are  entitled  to  his 
inheritance,  although  tlio  widow,  daughters,  and 
grand-daughters  may  be  liviug ;  in  order  to  prove 
which  i  presented  Durk/iasts  (Exhibits.  'Nos.  7,  8,  9, 
and  10)  in  the  original  suit,  for  the  evidence  of 
respectable  persons  of  our  caste  to  be  taken,  such  as 
Ardaseer  Dhanjeeshaiu  Khan  Bahadoor^  Jamasjee  Bo- 
manjee  Bhotunuguree,  Nusserwanjee  Festonjee^  VaJceelj 
and  others,  upon  solemn  affirmation,  which  persons 
were  summoned  by  the  Principal  Sudder  Ameen  ;  but, 
nevertheless,  their  evidence  was  not  taken,  and  my 
suit,  of  the  value  of  lacs  of  rupees,  was  at  once 
decided,  within  five  months,  upon  an  insufficient  in- 
vestigation. Clierisher  of  the  Poor,  if  the  evidence 
had  been  taken  of  the  witnesses  in  my  favour  in  tho 
Lower  Court  by  the  Principal  Sudder  Ameen,  and  the 
question  in  the  case  been  referred  to  the  Modcejee  and 
other  members  of  the  Far  see  community,  and  their 
ansv/er  received,  the  custom  of  our  caste  would  have 
been  quite  apparent,  that  the  brothers  of  a  deceased 
pe^^son   dying  without   male  issue   are  entitled   to  the 
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inheritance, 
dauf>:hter  are  livinir. 


altliough 


the  deceased's  widow  and 
.^...^^  ^.v.  ..,.^^.  But,  unfortunatel}^^  my  suit  of 
lacs  of  rupees  was  dismissed  without  taking  the  evi- 
dence of  my  witnesses,  and  the  answer  of  the  Modeejee 
of  the  community ;  consequently,  I  was  helpless. 
But  through  the  justice  of  your  Honourable  Court, 
I  entertain  the  hope  that,  should  the  evidence  of  the 
witnesses  on  my  behalf  be  caused  to  be  taken,  and 
the  questions  below  mentioned  be  referred  to  the 
Modeejee^  and  other  members  of  the  Pardee  com- 
munity at  Stirat^  and  their  answers  thereto  taken,  I 
shall  obtain  my  just  rights." 

What  was  complained  of  was,  therefore,  the  re- 
jection by  the  Zillah  Judge  of  the  proposal  for 
referring  the  question  to  the  Modee  Punchayet^  which, 
of  course,  it  would  not  have  been  proper  to  do,  as  the 
Appellant  had,  in  terms,  waived  the  reference  when 
the  case  was  before  the  Sadder  Ameen.  The  Ap- 
pellant's case,  therefore,  fails  upon  this  third  point 
as  completely  as  it  fails  upon  the  other  points  ;  and 
upon  the  whole  case,  their  Lordships  are  of  opinion 
that  this  appeal  must  be  dismissed. 

It  has  not  escaped  their  Lordships'  attention,  that  if 
they  had  decided  this  appeal  upon  the  simple  question 
whether  the  decision  of  the  single  Judge  rejecting  the 
special  appeal  was  right  or  not,  and  had  differed  from 
the  single  Judge  upon  that  point,  the  Appellant  might 
have  been  entitled  to  a  further  hearing  before  the 
Sudder  Court ;  but  their  Lordships  are  satisfied  that 
the  Appellant  could  not  have  succeeded  in  that  Court 
upon  the  case  as  it  stands,  and  that  it  would  not, 
imder  the  circumstances  of  this  case,  have  been  right, 
for  tliat  Court  to  have  admitted  further  evidence  ; 
the}'  do  not  think  it  necessary,  therefore,  to  give  any 
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iinal  opinion  as  to  the  decision  of  the  single  Judge, 
although,  as  at  present  advised,  they  see  no  reason 
to  dissent  from  it. 

Their  Lordships  also  desire  it  to  be  understood,  that 
in  what  has  been  said  as  to  the  testamentary  power  of 
Parsees^  tliey  are  far  from  having  intended  to  intimate 
any  doubt  as  to  the  extent  of  that  testamentary 
power,  or  to  give  any  encouragement  to  the  notion 
that  any  such  limit  as  the  Appellant  has  contended 
for  in  facts  exists.  They  do  not  mean  in  any  manner 
to  disturb  what  has  been  decided  in  India  upon  that 
subject,  and  they  abstain  from  giving  any  opinion 
upon  it  only  because  it  does  not  properly  arise,  and 
has  not  been  fully  argued  in  this  case. 

Their  Lordships,  therefore,  will  humbly  recommend 
Her  Majesty  to  affirm  this  judgment,  and  to  dismiss 
the  appeal  with  costs. 
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:>I"ana  Xaimix  Rao  =  -  -     AppeJlanf, 

AXD 

HiTRHEK  PiTNL'  Bhao  and  Bhrke  )  ,.      ^^^^^^^^^^ ,, 
Xewas  Eao         -         -         -    ) 

On  appeal  from  the  Sudler   Dewmny  Adaioiut^  North- 

Western  Froimces, 

^^^856?^  '    XHIS  was  an  application  by  the  Eespondents  for 
•-^^--^    ,  special  leave  to  enter  a  cross  appeal  against  portions 

Cross  appeal     -t^  i  i.  c  x 

allowed  from  of  a  decree  of  the  Sudder  Court,  appealed  from  to 
'l^lllii'^Q^'  England^  so  far  as   it  affected   their  interests   in  that 

Sudder  Court  (^qq^-qq^ 
appealed  from 

to  England ;  xhe  petition  stated^  that  by  a  decree  of  the  Sudder 
Eespondents  Dewanwj  Court  of  the  North-Western  Provinces, 
piiedh?/X  tlated  the  2nd  of  Ajjrll,  1855,  made  on  an  appeal 
for  leave  to  fj^Qj-^^  ^  decree  of   the  Zillah  Court  of   Cawnpore,  in  a 

appeal    with  n  -^  -' 

the  proper  g^it  ill  whicli  the  Petitioners  (the  Respondents)  were  the 
Respondents  Plaiutiffs,"  aud  the  Appellant,  Nana  Na7^ain  Rao^  was 
takenTif  the  the  Defendant,  that  Court  decided  in  favour  of  the 

practice  of 

the  Judicial  .;.,  Present :  Members  of  the  Judicial  Committee,— T\\e  Eight 
upon  a  cross  Hon.  Dr.  Lushington,  the  Eight  Hon.  The  Lord  Justice  Knight 
appeal.  Bruce,  the  Eight  Hon.  The  Lord  Justice  Turner,  the  Eight  Hon. 

a  ^eal"  d^''''  '^^^'  ^^^^^'^  %^^'  ^^"^  ^^^^  ^^i^^*  ^o^'  ^"^^  '^^^^  Patteson. 
rected   to  be 

prosecuted  and  heard  upon  one  printed  case,  if  the  principal  appeal  was 
proceeded  with  ;  but  in  the  event  of  the  principal  appeal  being  dismissed 
for  want  of  prosecution,  liberty  was  reserved  to  the  Eespondents  to  pro- 
secute the  cross  appeal  as  a  separate  appeal. 
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Petitioners  for  two-thirds  of  the  two  ana  eight  pice 
share  in  Mouza  BheeJatr  ;  also  for  two-thirds  of  a  two 
ana  share  of  Moiiza  Brishm^ ;  also  for  two-thirds  of 
each  of  the  two  dwelling-houses  and  gardens  specified 
in  the  Appellant's  schedule  ;  and  also  for  Es.  3,10,226. 
10.  2.,  being  two- thirds  of  the  value  of  the  pro- 
perty, with  interest  and  mesne  profits  from  the  date  of 
the  institution -of  suit  to  that  of  obtaining  possession, 
with  costs  in  both  Courts  ;  and  the  Court  dismissed 
the  rest  of  the  Petitioner's  claim  which  related  to 
Lallpore  and  Bidwapore^  which  the  Court  found  that 
the  Appellant  was  the  sole  proprietor  of  by  purchase, 
and  the  excess  in  their  valuation  of  the  personal  pro- 
perty. That  the  Appellant  appealed  from  this  decree, 
and  that  the  transcript  had  arrived  in  England^  but 
that  no  steps  had  yet  been  taken  by  the  Appellant, 
who  had  not  put  in  an  appearance.  That  the  Peti- 
tioners had  applied  to  the  Siiddsr  Court  for  a  review 
Oi  judgment  with  regard  to  the  two  last  portions  of 
the  decree  regarding  the  Moiizas  Lallpore  and  Bui- 
2vapore^  and  the  finding  of  the  Court  as  to  the  whole 
of  the  personal  or  movable  estate,  which  the  Sadder 
Court  had  rejected.  That  the  Petitioners  had  in- 
structed agents  in  England  to  obtain,  at  the  hearing 
of  the  appeal,  a  reversal  of  the  two  portions  of  the 
decree  affecting  them,  believing  that  they  would  be 
entitled  to  state  their  objections  at  the  hearing,  to 
such  two  portions  of  the  decree,  and  to  obtain  a 
reversal  of  the  decree,  so  far  as  had  relation  to  those 
portions,  without  any  formal  and  separate  appeal 
being  instituted  by  them,  such  being  the  practice  of 
the  Sailer  Courts  in  India ^  when  an  appeal  was 
brought  by  one  party  from  the  decree   of  the   Zillah 

Judge  to  the  Sadder  Dewanag  Ad'iwlut^  and  that  rely- 
voL.  VI.  a   2 
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1^^  ing  on  that  praotico  they  had  not  applieil  to  tlio  Stui- 
Nar.iin  der  Dewaiinfj  Adcmltd  for  leave  to  appeal  against  tha 
decree  within  six  months,  the  time  prescribed  for 
presenting  a  petition  of  appeal.  That  they  had  been 
BaAo.  advised  that  they  had  acted  in  error,  and  that  it  wa,"^ 
necessary  for  them  to  institute  a  separate  or  cross 
appeal  against  so  much  of  the  decree  as  related  to  the 
two  portions  aforesaid ;  and  the  Petitioners  prayed 
that  leave  might  be  granted  ta  them  to  appeal  against 
such  two  portions  of  the  decree  of  the  Sadder  Court. 

Mr.  Leith  in  support  of  the  petition. 

Their  Lordships  granted  the  application  upon  the 
terms  contained  in  the  following  Order  in  Council : — - 

"  That  leave  be  granted  to  Harrce  Punt  Bhao 
and  i:^hree  Neivas  Bao,  to  enter  and  prosecute  their 
cross  appeal  from  so  much  of  the  decree  of  the 
Sadder  Dewanyiy  Adawlat  of  the  2nd  of  April^  1855, 
as  regard^]  the  Mou.<^as  Lallpore  and  Balwapore,  and 
also  from  the  finding  and  decree  of  that  Court,  as  to 
the  amount  and  value  of  the  personal  and  movable 
estate  and  property  of  Soohadar  Ranicliunder  Funt^ 
upon  lodging  in  the  Council  Office  the  certificate  of 
a  recognizance  to  be  entered  into  by  some  proper  per- 
son (to  be  approved  by  the  Eegistrar  of  the  Privy 
Council),  before  one  of  the  Barons  of  Her  Majesty's 
Court  of  Exchequer,  in  the  penalty  of  £300  sterling, 
conditioned  to  pay  such  costs  as  might  bo  awarded  by 
their  Lordships  in  case  the  appeal  be  dismissed,  and  the 
cross  appeal  to  be  prosecuted  and  come  on  for  hearing 
on  one  printed  case,  and  on  the  same  printed  transcript 
record  as  the  principal  appeal  in  this  suit,  provided 
tliG  same  be  duly  proceeded  with  by  the  Appellant 
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non-proseoution,    then    the  Petitioners   wore  to  be  at  Nana 

liberty  to  proseeiite  tbeir    cross  appeal    as   a    separate  Ra'o^ 

cause,"  ^' 

HURREE 

Punt  Bhao. 


'Sf AFFORD  BETrEswoRrii  II VINES     -     Appellant^ 


K^Ji 


The  East  India  Company 


Respondents,^ 


Oil  appeal  from    the   Supreme    Court  at  Bonibay. 

'illE  appeal  in  these  case  was  brought   from  a  judg-     ^^^  P^^-' 
ment  of  the  Supreme  Court  at  Boi,ibay^  which  refused      v^-^--!^ 
an  application  to    discharge   the    Appellant  out  of  the    cu^odyofthe 
custody  of  the  Sheriff   of  Bombay,   and  to  have    satis-   ^^^^iff'  -^^d 

^       confined  in  the 

gaol  a*:  Rom- 

*  Present  :  Members   of  the  Judicial    CommiUee, — The  Right    ^^'^'  ^^der  a 

Hon.  Dr.  Liishin-ton,  the  Eight  Hon.  Sir  Edward  Ryan,  the  Right    ^on  iss^reT' 

Hon.  Sir  John  Djdson,  and  the  Right  Hon.  Sir  John  Patteson.       against    him 

Assessor, — The  Right  Hon.  Sir  Lawrence  Peel.  "^Pou  a  judg- 

ment of  the 

n,       ,     ,    -r,     1  .  Supreme 

Court  at  Bomlmy,  was  permitted  by  the  Sheriff,  with  the  sanction 
and  authority  of  the  judgment  creditors  by  reason  of  illness  to  &o 
out  of  prison,  and  temporarily  reside  outside  the  precincts  of  the  gaol 
upon  the  condition  that  he  should  continue  under  the  surveillance  of  the 
Sheriff's  officers,  and  to  which  condition  A.  agreed  and  continued  for  a  time 
to  reside  out  of  gaol  at  a  private  house,  where  he  was  constantly  under 
such  surveillance.  Upon  A.'s  becoming  convalescent,  the  Sheriff  at 
the  instance  of  the  judgment  creditors,  took  him  back  to  gaol  Upon 
an  application  by  A.,  to  the  Supreme  Court  at  Bombay,  to  discharge  him 
out  of  custody,  on  the  ground  that  the  writ  of  execution  was  safisfied, 
that  Court  held,  that  A.,  having  agreed  to  the  condition  imposed  on  him 
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1856.  faction  entered  of  a  judgment  obtained  by  the  Eespon- 
Haines  dents  against  him. 
EAs/ixDiA  '^^^  facts  of  the  case  were  these  : — 
Company,  Qn  the  25th  August,  1854,  an  action  on  pro- 
mises Avas  brought  in  the  Supreme  Court  of  Bombay 
by  the  Eespondents,  against  the  Appellant .  On  the 
26th  of  the  same  month  the  Appellant  was  arrested 
by  the  Sheriff  of  Bombay  on  mesne  process  issued  out 
of  that  Court  in  the  action,  and  imprisoned  in  the 
gaol  of  Bombay.  On  the  4th  January,  1855,  a  verdict 
in  the  action  passed  against  the  Appellant,  and,  on  the 
22nd  of  the  same  month,  judgment  was  signed  for  the 
Eespondents,  for  Ks.  2,79,917,  for  damages  and  costs, 
and  a  writ  of  Ca.  8a.  issued  against  the  Appellant, 
under  which  writ  he  was  detained  by  the  Sheriff  in 
gaol.  During  his  imprisonment  in  the  gaol,  the  Appel- 
lant in  a  bad  state  of  health,  which  being  reported 
by  the  medical  officer  of  the  gaol  to  the  Government 
of  Bombay,  that  officer  was  desired  by  the  Government 
to  state  ''  whether  he  considered  it  absolutely  requisite 
for  his  (the  Appellant's)  recovery,  that  he  should  be 
temporarily  released  from  his  present  confinement." 
The   medical    officer   reported,     that     "  a    temporary 

by  the  judgment  creditors,  of  continuing  in  the  custody  of  the  Sheriff's 
officers  while  out  of  gaol,  was  estopped  from  saying  that  he  was  out  of 
the  Sheriff's  custody  when  he  was  permitted  to  leave  the  gaol,  and  that 
a  change  of  the  place  of  imprisonment  in  such  circumstances  did  not 
amount  to  a  discharge  out  of  custody.  Such  judgment  affirmed,  upon 
appeal,  by  the  Judicial  Committee. 

Where  an  execution  creditor  is  willing  to  allow  a  debtor  to  go  out  of 
prison  for  a  temporary  purpose,  the  custody  continuing,  the  Sheriff  may 
refuse,  unless  ordered  by  a  rule  of  Court  ;  but  if,  without  any  rule  of 
Court,  all  parties  agree  to  the  debtor  leaving  the  prison,  and  from  a 
laxity  of  surveillance  of  the  Sheriff's  officers  the  debtor  escapes,  it  is  a 
question  of  fact  for  the  jury,  if  the  judgment  creditor  brings  an  action 
against  the  Sheriff,  whether  the  judgment  creditor  did  not  himself  con- 
tribute to  the  escape. 

If  the  Sheriff  alone,  on  the  ground  of  a  debtor's  ill-health,  makes  any 
relaxation  of  the  imprisonment,  hy  letting  the  debtor  reside  out  of 
prison,  it  would  be  an  eccape. 


V. 

The 
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release  from  his  present  confinement  was  essentially 
necessary  for  the  re-establishment  of  his  (Appellant's) 
health.  "  Upon  which,  the  Secretary  of  the  Bombay 
Government  wrote  to  the  Sheriff  and  the  Superinten-  East  India 
dent  of  Police  of  Bomhaij  the  following  letters  :  — "  Sir, 
— Assistant-Surgeon  R.  H tines ^  in  medical  charge  of 
the  Bjinbaij  gaol,  having  reported  that  the  temporary 
release  of  Mr.  S.  B.  Haines^  from  his  present  confine- 
ment is  essiantially  necessary  for  the  re-establishment 
of  his  health,  I  am  directed  by  the  Eight  Honourable 
the  Governor  in  Council,  to  inform  you  that,  under 
the  Report,  Government  is  pleased  to  permit  him 
temporarily  to  reside  outside  the  gaol,  under  such  sur- 
veillance as  may  prove  as  little  irksome  as  possible 
to  the  prisoner,  Avliile  consistant  with  its  perfect 
efficiency.  The  Superintennent  of  Police  has  been 
instructed  to  render  you  all  the  assistance  of  which 
you  may  stand  in  need,  for  keeping  Mr.  8.  B.  Haines 
under  efficient  surveillance  while  without  the  walls 
of  the  gaol.  A  copy  of  my  letter  of  this  date 
to  Major  Baynes^  is  inclosed  for  your  information.'' 
The  communication  referred  to  by  the  Secretary  of 
the  Bombay  Government  was  as  follows : — '^  Sir,  I 
am  directed  by  the  Eight  Honourable  the  Governor 
in  Council  to  inform  you  that  Assistant-Surgeon  B. 
IlaineSj  in  medical  charge  of  the  Bombay  gaol,  having 
reported  to  Government  that  the  temporary  release 
of  Mr.  S.  B.  Haines  from  his  present  confinement  is 
essentially  necessary  for  the  re-establishment  of  his 
health,  Government  is  pleased  to  permit  him  tem- 
porarily to  reside  outside  the  gaol  under  surveillance  ; 
and  I  am  to  request  that  efficient  measures  may  be 
adopted  by  you,  in  communication  with  the  Sheriff  of 
Bombay^  to  prevent  his  quitting  the  Island.     It  is  the 
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1855.        wish  of  Govemmeut,  that  v/hile  the    surveillance  over 
^ixEs      -^^^'-  ^^^*^2^-5  should  be  completely   efficient,   it  may  bo 

^-  rendered  as  little  irksome  to   his  {oelin2:s  as  may   be 

The  "^  "^ 

EisTlxDiA    practicable." 

Company.  These  letters  were  communicated  to  the  Appellant 
in  the  gaol  at  Bomhajj^  by  the  Deputy-Sheriff,  wlien  the 
Deputy-Shei'iir  explained  to  the  Appellant,  that  if  he 
availed  himself  of  the  permission  of  Government  to 
reside  temjporarily  outside  the  gaol,  Sheriffs  j^eoiis^  or 
ofncers,  Avould  be  stationed  in  and  about  the  house  in 
which  he  might  take  up  iiis  residence,  and  that  two 
of  the  Sheriff's  peon-^  would  always  remain  in  the 
house,  and  asked  him  if  he  was  willing  to  avail  him- 
self of  such  permission,  on  sucli  term^.  The  Appel- 
lant expressed  to  the  Deputy-Sheriff  his  willingness  to 
avail  himself  of  the  permission,  both  verbally  and 
by  the  following  letter  : — "  Sir, — I  shall  be  grateful 
for  any  change,  and  the  consideration  of  my  health 
is  indeed  most  welcome,"  In  consequence  of  what 
had  thus  passed,  on  the  day  following  the  Deputy- 
Sheriff  went  to  the  gaol,  and  accompanied  the  Appel- 
lant thence  to  a  small  Bungxlow  situated  at  Onier- 
carry^  near  the  gaol,  and,  on  that  occasion,  the 
Deputy-Sheriff'  pointed  out  to  the  Appellant  one  of 
the  Sheriff's  peons^  who  had  accompanied  them  from 
the  gaol,  as  one  of  the  Sheriff's  officers  who  would 
always  be  in  the  house.  On  the  22ud  of  Julfj^  the 
Appellant,  accompanied  by  the  Sheriff's  peons^  re- 
moved to  a  more  convenient  Bii'ijrdow^  at  Ma^irjon. 
During  the  Avhole  of  the  period  that  the  Appellant 
was  residing  at  Oniercarry  and  at  Mazagon^  he  was  in 
the  custody  and  charge  of  the  Sheriff's  officers,  and 
was  within  the  bailiwick  and  jurisdiction  of  the  She- 
riff of  Bombay, 
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On  the  3rd  August^  in   consequence   of   a  conimuni-         i^^o. 
cation  from  the   Appellant's   wife  to  the  Bomhcu)   Go-       iiIines 
yernment,  stating  that  the   Appellant's  health  was   so         r^^^ 
seriously  affected  by  his  recent   incarceration  that  his    F^')st  India 
life   might  possibly   be   endangered  if  he  should   be 
again  confined  in  the   Bomhay  goal,    the  Government 
appointed  a  Medical  Committee  to  examine  the  Ap- 
pellant, and  report  Avhether  the  Appellent's  life  would 
be  endangered  by  a  re-incarceration  in  Bomhay  gaol. 
On  the  20 til  of  the  same   month,  the  Medical  Com- 
mittee reported  to   the  Government  as  their  opinion 
that  Mr.    names'^  impaired  health  did  not  arise   from 
any  cause  connected  with  the  climate  of  the  o^aol,  but 
was  attributable  to  mental  causes ;  and  that  his  life 
would  not  be  endangered   by  re-incarceration  in  the 
Bomhay    gaol,   so   far  as    its   climate  Avas   concerned, 
mental  suffering  often  leading  to  mental  and  bodily 
disease,  and  even   to   death,  in  all  places   and  in  all 
climates ;  but  in  Mr.   names'^  present  state  of  health, 
bodily  and  mental,  so  far  as  was  discoverable  by  them, 
they  were  of  opinion  that  a  fatal  result  would  not  be 
more  likely  to  occur   in  the  Bombay  gaol  than  in  any 
other    place.     In    consequence    of    this    report,    the 
Government  of  Bomhay^  on  the   22nd   August^  1855, 
directed    the    Sheriff    of    Bomhay  to   take   immediate 
measures  to  remove  the  Appellant  ''from  the  place   of 
his  (the  Sheriff's)  custody  of  him  to  the  gaol,"  and  on 
the  same  day  the  Deputy-Sheriff  went  to  the  Bungalow 
where  the  Appellant  was  residing,  for  the  purpose  of 
removing  the  Appellant  to  the  gaol.     On  that  occa- 
sion, Mrs.  Ilaines^  the  wife  of  the  Appellant,  opposed 
the  Deputy-Sheriff  seeing  him,  on  the  ground  that  he 
was  so   dangerously  ill  that  the  presence   of  the  De- 
puty-Sheriff might  violently  excite  him,  and  possibly 
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Haines 
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cause  his  death ;  and  she  informed  the  Deputy-Sheriff 
that  she  expected  Dr.  Haines^  the  Surgeon  of  the 
gaol,  every  moment,  and  the  Deputy-Sheriff  there- 
East  India  upon  agreed  to  wait  until  Dr.  Haines  should  arrive ; 
and  shortly  afterwards  a  note  arrived  from  Dr.  Haines^ 
which  the  Appellant's  wife  read  to  the  Deputy-Sheriff, 
and  which  induced  the  Deputy-Sheriff  to  think  the 
Appellant  was  in  such  a  critical  state  of  health  that 
he  ought  not  to  press  for  an  interview  with  him  with- 
out further  communication  from  Government,  and  he 
accordingly  left  the  house  with  the  note,  which  the 
Appellant's  wife  gave  up  to  him,  and  which  he  after- 
wards forwarded  to  Government.  On  the  occasion  of 
the  above  interview,  the  Appellant's  wife  told  the 
Deputy-Sheriff  that  she  had  been  advised  he  had  no 
right  to  enter  the  house,  as  the  Appellant  had  acquired 
his  liberty  by  being  removed  from  the  gaol ;  and  the 
Deputy-Sheriff,  in  answer,  explained  to  her  that  he 
considered  the  Appellant  as  still  his  prisoner,  as  the 
Appellant  had  always  been  in  the  custody  of  the 
Sheriff's  officers.  It  was  shown  that  the  Appellant 
knew  that  the  Sheriff's/>^^?25  were  always  in  and  about 
the  house. 

On  the  3rd  DQcemher^  1855,  the  Medical  Com- 
mittee  having,  in  pursuance  of  instuctions  from  the 
Government  of  Bomhajj^  examined  the  Appellant,  and 
reported  that  his  removal  to  goal  would  not  endanger 
his  life,  the  Sheriff  of  Bombay  was  instructed  by 
the  Government  to  take  immediate  measures  for 
his  re-incarceration  in  the  goal ;  and  the  Appellant 
was  accordingly  removed  by  the  Sheriff  from  the 
Bungalow  at  Mazagon  to  the  goal  at  Bomhajj^  where 
he  remained  a  prisoner  in  the  custody  of  the  Sheriff. 
Previous  to    the  Appellant's  removal  from  the   goal 
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he  received  subsistence-money,  and,  after  his  re- 
moval, the  XJnder-Sheriff  regularly  received  subsis- 
ence-money  for  the  Appellant  from  the  Government 
of  Bomhaj/^  which,  however,  the  Appellant  declined 
to  avail  himself  of. 

On  the  21st  of  December ^  the  Appellant  moved  the 
Supreme  Court  of  Bombay  to  be  discharged  from  the 
custody  of  the  Sheriff,  and  that  satisfaction  might 
be  entered  on  the  judgment-roll.  The  motion  was 
grounded  upon  affidavits  setting  forth  the  facts  to 
the  purport  above  stated.  The  Eespondents  opposed 
the  motion  on  the  ground  that  upon  these  facts,  as 
well  as  those  properly  to  be  inferred  from  the  state- 
ments in  the  affidavits,  the  Appellant  never  was  dis- 
charged from  custody,  and  was  properly  retaken  to 
gaol.  The  motion  was  heard  on  the  21st  of  December^ 
1855,  when  the  Court  took  time  to  consider  its  judg-. 
ment,  and,  on  the  3rd  of  January^  1856,  Sir  William 
Yardley^  Chief  Justice,  delivered  judgment.  After 
stating  the  above  facts  he  proceeded  as  follows  : — - 
^'  The  case  was  very  fully  and  ably  argued  on  both 
sides,  and  a  great  array  of  authorities,  more  or  less 
bearing  upon  the  question,  were  cited.  Most  of  those 
authorities  related  to  the  question  whether  or  not 
the  facts  of  this  case  would  render  the  Sheriff  liable 
to  an  action  of  debt  for  the  escape,  under  the  Statute 
of  Westminster  the  2nd,  if  the  relaxation  of  the  duress 
of  imprisonment  had  not  been  made  by  the  licence  of 
the  Plaintiffs  ;  and  I  may  at  once  say  that  it  is  per- 
fectly clear  that  these  facts  would  render  the  Sheriff 
liable  to  such  an  action.  Any  relaxation  whatever 
of  the  rigour  of  imprisonment  by  the  Sheriff,  of  his 
own  authority,  would  entitle  the  Plaintiffs  to  maintain 
an  action  against  him  for   the  whole  amount  of  the 
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1856.        debt  and  costs.     That  has  been  settled  by  a  continued 
Haines      series  of  authorities,  extending  over  several  centuries 
rp^g        down  to  the  present  time  ;  and,  moreover,  it  is  equally 
East  India  clear  that,  if  a  Defendant  be  discharged  out  of  execu- 
tion by  the  Plaintiff  himself,  he  can  never  be  taken 
in  execution   again   upon   the  same  judgment,   even 
though  it  be  agreed  at  the  time  of  his  discharge  that 
if  he  should  fail  to  satisfy  the  debt  he  should  again 
be  charged  in  execution.     There  are  several  cases  to 
that  effect,  which  were  cited  at  the  Bar,  such  as  Vigers 
V.  Aldrich  (4  Burr.  2482)  ;  Jaques  v.  Withy  (1   Term 
Eep.   557) ;    Clarke  v.    Clement  (6  Term  Kep.  525)  ; 
Tanner  v.  Hague  (7  Term  Eep.  420) ;  and  Blackburn 
V.  Stupart  (2  East,  243)  ;  which  last  is  an  exceedingly 
strong  case,  for  there  it  had  been  expressly  agreed 
that  the  Plaintiff  should  be  at  liberty  again  to  take 
the  Defendant  in  execution  if  he  failed  to  perform  the 
conditions  on  which  he  was  discharged ;  but,  in  all 
the  cases  cited,   there  is  this  marked  distinction  be- 
tween them  and  the  present  case,  that  there  was  an 
actual  discharge  of  the  Defendant    out    of  custody, 
not  merely  a  relaxation  of  the  rigour  of  imprison- 
ment ;  and,  secondly,  that  the  Plaintiff  relied  for  the 
recovery  of  his   debt  upon  some  substitute,   actual  or 
intended,  for   the  judgment.     It  is,  however,   argued 
by  the  Counsel  for  the  Defendant  that  in  every  case 
in  which  there  has  been  such  a  relaxation  of  duress 
as   would,    if   permitted  without   the  licence  of  the 
Plaintiff,  render  the  Sheriff  liable  to  an  action  for  an 
escape,    the   Defendant,    if   the   relaxation  had  been 
permitted  by  the  Plaintiff*  himself,   would  be  abso- 
lutely discharged  from  the  execution,  and  would  not 
be  again  liable  to  be  taken  in  execution  upon  the 
same  judgment,   unless,   indeed,   he  returned  volun- 
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tarily  into  custody.     Let  us  illustrate  this  argument        1856. 
by  some  of  the  decided  cases.     It  is  laid   down  by      Haines 
Buller,  J.,  in  Benton  v.  Sutton  (1   Bos.   &   Pull.   24),         ^-^^ 
that  if  the  Sheri:ff's  officer  take  the  prisoner  out  of  East  India 
the  direct  road,   it  is  an  escape.     So  if  the   Sherilffi      ompany, 
on  a   writ   of   habeas  corpus    carry    the   prisoner   (in 
execution)  round  about  a  great  way,  for  his  accom- 
modation,  it  is  an   escape,   though  he  be  in   actual 
custody  all  the  time.     MosedelVs  Case  (1  Mode.  116). 
Xow,  could  it  have  been  contended  in  these  cases, 
that  if  the  deviations  had   been  by  the  licence   of  the 
Plaintiff,  the  prisoner  would  have  been  thereby  dis- 
charged out  of  execution  ?     There  is  no  decision  to 
that  effect  to  be  found  in  the  books  ;   but  in  all  the 
cases  in  which  it  was  held  that  the  prisoner  was  en- 
titled to  be  released,  there  had  been  an   actual  dis- 
charge of  him  out  of  all  custody.     If  he  be  allowed  to 
go  at  perfect  liberty  for  ever   so  short  a  time,   by  the 
leave  and  licence  of  the  detaining  creditor,  he    cannot 
again  be  taken  in  execution  upon  the  same  judgment. 
But  a  change  of  the  place  of    imprisonment  by  the 
licence  of  the  Plaintiff,  and  with  the  consent  of  the 
Defendant,  is  not  a   discharge    out    of    custody.     It 
manifests  no  intention  on  the  part  of   the  Plaintiff,  no 
longer  to  rely  upon  the  judgment  and  the  process  of 
law  for  the  recovery  of  his  debt.     I  have  not,   how- 
ever, been  able  to  find  any  case  in  whick  it  has  been 
actually  decided  that    the    Plaintiff  may    relax    the 
rigour  of  imprisonment  without  thereby  entitling  the 
Defendant  to  his  discharge.     In   the  absence  of  au- 
thority, therefore,  we  must  be  guided  by  the  general 
principles  of  the  law ;  and  the  principle  upon  which 
the  Sheriff  has  been    made    liable  to    an  action   for 
an  escape,  in  every  case  in  which  he  has  allowed  an 
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185G.        indulgence  to  the  prisoner    inconsistent    with    strict 
Haines      duress,  is,  that  the  object  of  the  imprisonment    is  to 
Jr  compel  the  Defendant  to  pay  the  debt  for  which  he  is 

Bast  India  taken  in  execution,  and  the  Plain tift'  is  entitled  to  the 
OMPANY.  })gj^(3g^  resulting  from  the  full  pressure  of  such  du- 
ress ;  and,  therefore,  if  the  Sheriff  takes  upon  himself 
to  remove  any  portion  of  that  pressure,  and  thereby 
diminishes  the  probability  of  the  Plaintiff's  recover- 
ing the  amount  of  his  debt,  the  Statute  of  "Westmin- 
ster the  2nd,  c.  11,  made  the  Sheriff  himself  liable 
on  an  action  of  debt,  for  the  full  amount — a  severe 
and  strict  law,  which  has  been  mitigated  in  Bn^- 
land  by  a  recent  Statute,  enacting  that  the  Sheriff 
shall  be  liable  only  on  an  action  upon  the  case  for 
the  damages  sustained  by  the  person  or  persons  at 
whose  suit  such  debtor  was  taken  or  imprisoned. 
But  is  the  principle  upon  which  the  Sheriff'  was 
held  liable  for  an  escape  applicable  to  the  cases  in 
which  the  relaxation  of  the  duress  is  the  act  of  the 
Plaintiff  himself  ?  Is  there  any  sound  reason  why 
the  Plaintiff  might  not  allow  his  debtor  an  indulgence 
without  sacrificing  the  whole  of  his  demand  ?  If  the 
argument  of  the  learned  Counsel  be  correct,  a  detain- 
ing creditor  could  not  allow  his  debtor  to  be  taken 
temporarily  out  of  the  gaol  where  he  was  detained, 
upon  the  utmost  emergency — to  visit  the  death  bed 
of  a  wife  or  child,  for  example, — without  the  risk  of 
thereby  sacrificing  the  whole  of  his  debt ;  for,  accord- 
ing to  the  argument,  if  the  prisoner  did  not  choose 
voluntarily  to  return  to  the  gaol,  he  could  not  be 
compelled  to  do  so  ;  because,  according  to  the  decided 
cases,  such  an  indulgence,  if  permitted  by  the  Sheriff 
of  his  own  authority,  would  doubtless  be  an  escape, 
and,  therefore,  it  is  argued,  if  permitted  by  the  Plain- 


ON    APPEAL    FROM     THE    EAST    INDIES.  4:77 

tiff,  would  operate  as  a  discharge  out  of  execution.  i^^^- 
Bat  I  think  I  have  shown  that  the  principle  upon  Haines 
which  it  would  be  such  an  escape  as  to  reador  the  rj^^^ 
Sheriff  liable  does  not  apply  to  make  it  a  discharge  ^^^t  Ixdia 
by  the  Plaintiff ;  and,  I  confess,  it  appears  to  me  that 
it  would  be  repugnant  alike  to  reason  and  to  huma- 
nity to  hold  that  a  detaining  creditor  might  not  par- 
tially forego  the  advantages,  snch  as  tbey  are,  result- 
ing from  the  pressure  of  the  duress  of  imprisonment, 
and  might  not  mitigate  the  rigour  of  such  imprison- 
ment, except  at  the  sacrifice  of  the  whole  debt  and 
costs.  It  appears  to  me  to  be  manifest  that  there 
was  no  intention  upon  the  part  of  the  Plaintiffs,  in 
the  present  case,  to  set  the  Defendant  at  liberty  for 
one  moment,  nor  to  rely  upon  any  other  security 
for  the  payment  of  the  balance  of  the  debt  than  the 
judgment  and  process  of  the  Court ;  and  that  the 
Defendant,  although  humanely  permitted  to  reside 
out  of  the  gaol  for  several  months  for  the  benefit  of 
his  health,  was,  during  the  whole  of  that  time,  in  the 
custody  of  the  Sheriff,  and  that  he  cannot,  therefore, 
be  held  to  have  been  discharged  out  of  execution  by 
the  Plaintiffs.  It  is  scarcely  necessary  to  add,  that 
the  fact  of  the  Plaintiffs  being  respresented  by  the 
Government  of  this  Presidency  makes  not  the  least 
difference  in  the  case.  The  learned  Advocate- General 
did  not  for  a  moment  contend  that  the  Government 
had,  or  pretended  to  have,  any  more  right  to  send  the 
Defendant  back  to  gaol  than  any  private  individual 
would  have  had  under  similar  circumstances.  It  was, 
in  short,  a  licence  from  the  detaining  creditor  to  the 
Sheriff  to  change  for  a  time  the  piace  of  confinement, 
for  the  benefit  and  with  the  consent  of  the  Defendant, 
upon  a  representation  that  such   a  change  was   neces- 
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1S56-        sary  to  his  health ;  which  licence  was  withdrawn  when, 

Haines      in  the  opinion  of  a   medical  Committee,  the   necessity 

r^^^         for  it  ceased  to  exist,  and    thereupon  the    Sheriff   re- 

E^i  ST  India   conveyed  the  Defendant  to  the  usual  place  of   confine- 
Company. 

ment.''  The  Court  accordingly  refused  the  application. 

The  appeal  was  preferred  from  this  judgment. 

Sir  Fitz-lloy  Kelly ^  Q.  C,  and  Mr.  J.  «/.  Poivell^ 
for  the  Appellant. 

The  Sheriff  of    Bombay^    with  the  consent  of  the 
Eespondents,  having  suffered  the  Appellant  to  escape 
from  gaol,  the  judgment  entered  against   the  Appel- 
lant at  the  Eespondents'   suit  was  satisfied,  and  the 
Sheriff  had  no  legal  authority  to  detain  the  Appellant 
in  custody.     It  may    be   urged  that   the    conduct   of 
the  Appellant  in  availing  himself  of  the   legal    conse- 
quences of  his  having   obtained   permission   to  leave 
the  gaol,  is  an  ungreatful  return  for  the   indulgence 
afforded  him  by    the  Respondents ;  but  that  cannot 
affect   his    right  in   law    to    be    discharged    out    of 
custody.     The   argument,    in   this    case,  is   confined 
to  one  of  a  debtor  in   custody  under  a  writ  of   execu- 
tion completely  executed,  and  has  nothing  to  do  with 
mesne  process.     If  a  writ  of  capias   ad  satisfaciendum 
be  once  executed,  and  the  Defendant   in   custody   of 
-    the  Sheriff  and  in  prison,  it  is  the  duty  of  the  Sheriff 
to   keep   him    in  arcta   et    salva   custodid.      ComyvDs 
Dig.,  tit.  ''  Imprisonment"  (I).     If   the   Sheriff   per- 
mits a  prisoner  to  quit  the  gaol  for  a  single  moment, 
even   with  a   keeper,  ^^?^^/^  v.   Sutton  (a),  he  is    ''at 
large,"  to  use  the  language  of  the  old  authorities ;  the 
writ   is   then    satisfied,  and   the    custody    at  an  end. 
In  Jones  v.    Pope  {b\  all   the   authorities   upon  this 
(«)  1  Boss.  &  Pull.  24.  {i)  1  Wms.  Saunder's,  36. 
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point  are  collected.  Viner'^s  Abr.,  tit.  ''  Escape,"  18<56. 
(A.  5)  &  (N  41),  Bacon's  Abr.,  tit.  "'  Escape  in  civil  iiIrN^g 
cases  (B),  Buxton  v.  Home  (a\  Atkinson  v.  Janie-  rm* 
son  (^),  Clarke  v.  Clement  {c\  Blackburn  v.  Stupart  (^d)^  East  India 
Dyerh  Eeports  (e). — [Sir  John  Patteson  :  In  Blackburn 
V.  Stupart^  there  was  an  agreement  between  the  Plain-  * 
ti:ff  and  Defendant  that  the  Defendant  was  to  be  per- 
fectly at  large,  and  if  he  did  not  pay  the  judgment 
debts  and  costs  within  a  certain  time  there  was  to  be 
another  execution  :  that  is  an  important  distinction.] 
— -During  the  plague  in  London^  in  the  reign  of  Charles 
the  First,  the  prisoners  in  custody  in  the  King's  Bench 
petitioned  that  they  might  be  allowed  to  go  at  large, 
upon  giving  security  to  return  ;  but  by  a  resolution 
of  the  Judges  (/),  it  was  determined  that  if  such  per- 
mission was  granted,  except  by  rule  of  Court,  it  would 
be  an  escape.  By  the  Common  Law  and  Statutes, 
1  Rich,  II.,  ch.  12  (3  Chittifs  Collec.  of  Statutes,  p. 
1066),  and  8th  &  9th  Will  III.,  ch.  27,  a  prisoner 
must  be  kept  in  gaol  till  the  debt  is  satisfied,  or 
by  rule  of  Court  he  is  permitted  to  leave  the  gaol. 
So  long  as  the  Appellant  was  in  gaol  he  was  in 
lawful  custody,  but  as  soon  as  he  was  let  out  of 
gaol,  it  amounted  to  an  escape.  In  law  there  is  no 
distinction  between  being  at  large  by  consent  of  the 
Sheriff,  or  by  consent  of  the  Plaintiff.  No  contract 
or  Bond  can  confer  any  power  upon  a  Plaintiff  who 
has  allowed  his  debtor  to  go  at  large,  to  retake  him. 
The  writ  of  execution  is  satisfied,  and  he  cannot 
issue  a  second  writ  of  execution  for  the  same  cause, 
the  first  having  been  satisfied  by  the  custody    of   the 

{a)   1  Shower,  174.  {h)  5  Term  Eep.  25. 

{c)  6  Term  Eep.  525.  {d)  2  East.  243. 

{e)  296  {h).  (0  Croke  Car.  466. 
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1806.        body  of  the  Defendant.     Xeither   will  the    law   allow 
"iLvrNEs     any  agreement  between  the   Plaintiff  and    Defendant 
'^^        as  to  what   shall  be  custody  or  liberty.     ]^o   consent 
East  India  of  parties   can   make    a  gaol   where  there    is  no  gaol. 
The  law  has  defined  what  shall  be  lawful  custody. — - 
[Sir  John  Patteson  :   The  real  question  here  is,  whether 
the  Appellant  was  ever  at  large.    He  accepts  the  terms 
to  be  let  out  of  the  gaol,  but  to  remain    in  the  custody 
of  the    Sheriff.     How  then  can  he  say  he  was  not  in 
custody  ?]— The  Appellant  was  let  out  of  gaol. — -[Sir 
John  Patteson  :  Yes,  but   in  custody,   and  continued 
so.] — ^You   cannot   by   agreement  alter  the   character 
of  lawful  custody.     An  escape  occurs  when  u  Defen- 
dant is  allowed  to  be  treated  otherwise    than  the  writ 
commands.     The  prisoner's  assent  can  make  no  differ- 
ence, it  merely  bars   an  action    of  trespass  at  his  in- 
stance.    Neither  is  it  of  importance  that  the  Sheriff's 
officers  were  in  attendance  upon  the  Appellant ;  it  was 
no  less  an  escape,  as  he  was  let  out  of  gaol.      At  most 
it  was  a  license  revocable  at  pleasure  ;  and  even  if  the 
Court  should  think  that  up  to   the    22nd    of   August^ 
when  the  Sheriff,  went  to  retake  the  Appellant,    there 
was  such  a  consent  by  him  to  remain   in    custody   of 
the  Sheriff,  still  when  the  Appellant's  wife  refused  to 
let  the  Sheriff  enter  the  house,  the  licence  was    deter- 
mined, and  from  that  day,  and  up  to  the   3rd    of    De- 
cember^ when  he  was  retaken  to  gaol,  he  was  at  large. 
What  authority  had  the  Sheriff  to  retake  him  after  an 
escape  ?    An  action  would  lie  against   the  Sheriff   for 
retaking  him  after  the   writ   of   execution   was  satis- 
fied.    Atkinson  Y,  Jameson  (a),    Buxton    v.   IIo7ne   (b). 
The  judgment  of  the  Court  below  is  unsupported    by 
iauthority. 

(a)  o  Term  Rep.  25.  (J)   1  Shower,   174. 
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Mr.     Wip-am,     Q.C.,     Mr.    Forsyth,    and     Mr. 
W,  H.   Melvill,    appeared    for  the   East   India 
Company  ;  but  their   Lordships,    without  call- 
ing upon  them,  delivered  judgment,  by 

The  Eight  Hon.  Sir  John  Patteson  : 

This  case  comes  before  their  Lordships  under 
peculiar  circumstances,  as,  indeed,  it  came  before  the 
Court  at  Bombay.  It  should  always  be  remembered 
that  in  all  cases  we  must  look  at  the  circumstances  of 
the  case  before  us,  in  order  to  see  whether  or  not  the 
principles  of  law  are  to  be  strictly  applied  to  the  case, 
or  whether  there  can  be  any  relaxation  of  what  are 
supposed  to  be  the  strict  principles  of  law. 

A  question  was  argued  before  the  Court  of  Bom- 
hay,  and  has  been  urged  here,  as  to  what  will  be 
the  consequence  to  the  Sheriff  upon  the  question 
of  escape  ;  but  really  that  is  not  the  question  in  the 
case.  There  cannot  be  the  slightest  doubt  that  if 
these  circumstances  had  taken  place  by  the  autho- 
rity of  the  Sheriff  alone  ;  if  he,  upon  the  representa- 
tion that  the  Defendant  was  suffering  very  severely 
in  health,  had  taken  upon  himself  to  make  this 
relaxation  of  the  imprisonment,  and  had  permitted 
the  Defendant,  accompanied  by  ever  so  many  of  his 
own  officers,  to  go  and  reside  in  a  house  of  his  own, 
it  would  have  been  an  escape.  There  can  be  no 
question  at  all  about  it ;  and  why  ?  Because  the 
Sheriff  having  taken  a  party  in  execution  under  a 
capias  ad  satisfaciendum,  is  bound  to  keep  him  in  his 
own  gaol,  he  cannot  of  his  own  authority  allow  the 
prisoner  to  make  a  gaol  for  himself ;  he  is  bound 
to  keep  him  in  arcta  et  salva  ciistodid,  in  order 
to    enforce  payment   of  the    debt,  and   if  he     relax 
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that   aretam   cvModiam     at    all,  so    far    the   pressure 

to  compel  the   payment  of    the   debt  is  relaxed    alsOy 

The         which  the    Sheriff  has  no   right    to  do.     Upon    that 

East  Ikdia   principle  it  is.    that  where    the    Sheriflt  had    suffered 
Company.     ^  ^  '  o  ^  -         ^ 

a  man  to    go    out    of    gaol,    even    m    the  custody    of 

one  of  his  officers,  or,  as  in  the  case  of  Benson 
V.  Sutton  (1  Bos.  &  Pull.  24),  he  had  suffered  him, 
before  he  was  taken  to  gaol,  to  go  away  from  the 
lock-up-house  in  the  custody  of  one  of  his  officers^ 
it  was  held  to  be  an  escape.  Whether  it  was  going 
at  large  again,  or  not,  may  be  quite  another  cpiestion,. 
with  respect  to  the  mere  words  "  going  at  large  ;" 
but  it  constituted  an  escape  so  far  as  the  Sheriff  a\\is 
concerned,  and  entitled  the  Plaintiff,  if  he  thought  fit^ 
to  bring  an  action  against  the  Sheriff  for  that  escape. 
Formerly  he  would  have  recovered  the  whole  amount ; 
latterly  the  law  has  been  altered,  and  he  would  re- 
cover damages  only  :  but  that  is  immaterial. 

There  is  no  doubt,  therefore,  that  the  Sheriff,  of 
his  own  authority,  could  not  have  done  this  act. 
Put  then  look  to  the  peculiar  circumstances  of  the 
case.  The  Plaintiff  in  any  case,  in  order  to  be  barred 
from  continuing  his  execution,  and  from  having  the 
benefit  of  his  judgment,  must  voluntarily  discharge 
the  Defendant  out  of  custody.  If  he  does  discharge 
him  out  of  custody,  I  agree  that  if  it  be  only  for  a 
week,  he  cannot,  by  any  agreement  which  he  may 
have  made  with  the  Defendant,  afterwards  retake  him^ 
although  the  Defendant  may  possibly  have  agreed 
that,  if  he  does  not  pay  the  money  within  a  week,  he 
shall  be  retaken.     That  is  decided  law. 

But  the  question  in  this  case  really  is,  whether  or 
not  the  Plaintiffs  ever  did  consent  to  discharge,  and 
ever   did  discharge,    the   Defendant  out    of  custody. 
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Is  ow J  supposing  that  the  Defendant  was  in  a  had  state       ^s.jg. 
of  health,  as  it  is  said  he  was,  and  supposing  that  it  had      Haines 
arisen  from  his  confinement  in  the  prison,  and  that  he         r^^^ 
had  applied  to  the  Supreme  Court    at   Bomhajj^   from   ^i^^st  Ixdta 
which  this  execution  issued,  for  a  rule  of  Court,  to  be 
allo\f  ed  to  be  taken  from  the  prison  and  put  into  some 
other  place,  and  there  kept  by  a  Sheriif's   officer,    and 
that  for  the  sake  of  saving  his  life,  or  for  the    benefit 
of  his  health,  the  Court  had  thought   iit  to  grant  that 
indulgence  even  against  the  will  of  the  Plaintiit's,  and 
there  had  been  a  rule  of  Court  to  that  effect,    and  he 
had  been  removed  out  of  gaol  under  that  rule  of  Court, 
and  had  been  kept  in  the  charge  of  a  Sheriff's  officer  in 
a  private  house,    can  there  be  the  slightest  doubt  that 
he  would  then  still  have  been    in  the  custody  of  the 
Sheriff  ?     I  cannot  conceive  that    there  would  have 
been  any  question  upon  it.     l^ow,    here  they  did  not 
apply  for  a  rule  of  Court,    but    they    did    it    at   once. 
It  is  said  that  the  Defendant  did  not  solicit  it.       It  is 
true  he  did  not  solicit  it,  but  it  was  done.       We  have 
an  account  of  the  Plaintiffs,   upon   the   representation 
€f   the  medical  officer,  inquiring  into  the  state  of  the 
Defendant's  health.     What  then  did   they    do  ?  they 
wr(^t<?  a  letter  to  the  Sheriff,  and  they  say  that  in  con- 
sequence of   the  state   of  the    Defendant's    health,  a 
temporary  release  from  confinement  in  the   gaol    itself 
is  essentially  necessary,    and    that    ''  Government    is 
pleased  to  permit  him    temporarily    to    reside    outside 
the  gaol,  under  such    surveillance   as  may   prove    as 
little  irksome  as  possible  to  the  prisoner,  while    con- 
sistent with  its  perfect  efficiency."     What   does   that 
mean  ?     The   perfect   efficiency   of   keeping   him    in 
custody  ;  it  cannot  mean  anything  else  by    possibility. 
Then  what  i.'i  the  letter  to  the    Superintendent  of  the 
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Police  ?  Why,  it  recites  that  same  thing  ;  that  the 
Defendant  has  been  allowed  to  be  so  under  surveil- 
lance, and  directs  him  also  to  take  care  that  he  does 
not  go  out  of  the  Island.  This  is  communicated 
to  the  Defendant,  who  verbally  agrees  to  ifc,  and 
expresses  his  willingness  to  avail  himself  of  -  that 
permission.  But  not  only  that,  he  actually  writes 
a  letter  to  the  Sheriff,  in  these  words  :  — ^'  Sir,  I 
shall  be  grateful  for  any  change,  and  the  considera- 
tion for  my  health  is  indeed  most  welcome."  Then 
he  goes  out  of  the  gaol  with  a  Sheriff's  officer. 
Now,  really,  can  there  be  a  doubt  but  that  the  object 
of  the  Plaintiffs  was,  in  consequence  of  the  state  of 
his  health,  a  kindness  towards  the  Defendant  ?  Their 
object  was  to  keep  the  judgment  and  the  writ  of 
capias  ad  satisfaciendum  still  on  foot,  and  to  keep 
the  Defendant  in  the  actual  custody  of  the  Sheriff. 
A  place  where  his  health  might  be  re-established, 
was  constituted  a  special  prison  for  that  purpose,  by 
consent  as  it  were.  The  Defendant  agrees  to  that, 
and  is  thankful  for  it.  Then,  surely,  he  must  be 
estopped,  (it  is  a  sort  of  estoppel,)  from  saying  that 
the  custody  in  which  he  then  was,  was  not  the  cus- 
tody of  the  Sheriff,  when  both  parties  intended  it  to 
be  so,  and  that  in  point  of  law  such  custody  should 
be  treated  as  the  custody  of  the  Sheriff. 

There  have  been  some  cases  lately,  in  which  a 
question  has  been  raised  whether  the  party  has 
been  estopped  from  taking  advantage  of  any  irregu- 
larity, even  the  non-compliance  with  an  Act  of 
Parliament.  There  was  one  case  before  the  Court 
of  Queen's  Bench  very  lately,  in  which  the  doctrine 
was  carried  to  a  very  considerable  extent,  and  yet 
I  think  not  further  than    it   may   be  carried    in    the 
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present   instance.     I    allude     to     Tgerimm  v.     Sinith        i^'^e, 

(25   Law   Journ.  Q.    E.  359),  in  which  the  case  had      Hmnes 

been    referred    under  the  compulsory   powers   of  the         r^^^^ 

Statute,  17th  and  18th    Vict,   c.    125,  sec.  15.    The   East  India 

.  Company. 

award  was  not  made  withm    three  months,  and  the 

time  was  not  enlarged  by  the  Court,  or  a  Judge,  as  it 
ought  to  have  been,  or  by  the  written  consent  of  the 
parties  ;  but  both  parties  having  gone  before  the  arbi- 
trator after  the  time  had  elapsed,  it  was  held  that  the 
party  against  w^hom  judgment  had  been  signed  upon 
the  award  was  estopped  from  taking  advantage  of  the 
non-compliance  with  the  Statute.  In  another  case, 
Andrews  v.  Elliott  (25  Law  Journ.  Q.  B.  1).  There, 
under  the  Common  Law  Procedure  Act,  the  parties 
chose  to  refer  it  to  a  Judge  and  not  to  a  jury,  but 
that,  according  to  the  Act  of  Parliament,  ought  to 
have  been  done  by  a  written  consent.  It  was  not 
done  by  written  consent,  but  the  Court  said,  that 
having  chosen  to  act  upon  the  oral  consent,  the  party 
was  precluded  from  taking  advantage  of  the  want  of 
a  written  consent.  So  here  this  Defendant  must  be 
precluded  from  saying  that  he  was  not  in  the  custody 
of  the  Sheriff,  where  he  intended  to  be,  and  where 
the  Eespondents  interided  him  to  be  all  along,  unless 
there  be  any  strict  rule  of  law  which  prevents  his 
being  so  considered. 

Now,  with  regard  to  the  observations  respecting 
what  took  place  on  the  22nd  of  August.  On  that  day, 
it  seems  that  there  was  an  order  on  the  part  of  the 
Government  that  the  Defendant  should  be  taken 
back  to  prison,  and  the  Sheriff's  officer  goes  to  the 
house  where  he  is,  for  the  purpose  of  taking  him 
back  to  prison ;  because  the  contention  is,  that 
he   was   always  in   the   custody   of  the   Sheriff.     In 
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1856.        the  case    on  the   part  of   the    Appellant,    it  is    stated 
Hai^s     that    his    wife    resisted    it,     and  told  the    Deputy- 
J^^         Sherift'  that   her   husband    was    not    legally    in  cns- 
East  India   tody.     The  Eespondents  in    their    case  state  tha4  his 
wife  alleged  her  hnshand  to  be  in  a  very  bad   state 
of  health    indeed,  and   that    it  would  be    veiy  dan- 
gerous to  remove  him  ;  and  that  she   did   not  allege 
that  he  did  not  consider  himself  to  be  in  the  custody  of 
the  Sheriff  at  all.     The  Deputy-Sheriff,  on    account  of 
what  he  considered  to  be  ttie  state  of  the   Defendant's 
health,    did  not  act    upon  the    order,    and   remained 
quiet.     The  Sheriff's  officers,  however,  still  continued 
about   the   premises  just  the    same  as  before  ;  they 
never  had  notice  to  retire,  or  were  warned  off,  or  told 
to  go  about  their  business  by  the  Defendant,    but    he 
continued  in  this  house    with  these    officers   until  the 
ord  of  Dec  ember  J   and  then  he  was   taken   back   to  the 
gaol.     Then   it  is   said,    that    it    may   be    considered 
that  on  the  22nd  of  August  the  Appellant  revoked  his 
consent,  and  that  from  that  time  he  had  a  right  to  say 
that  he  was   at  large.     But  it  is  to  be   observed,  that 
the  custody,  such   as  it  was,   remained  just  the   same 
after  the  22nd  of  Aurjiist^  until  the   3rd  of  December^ 
when  he  was  taken  back  to  gaol,  and  that  there  was 
no  voluntary  escape  permitted  by  the  Sheriff.     It  was 
not  the  intention  of  the  Sheriff  to  let  him  go,  or  that 
he  was   to  be   in  any   different  kind  of   situation  from 
what  he  was  before,  nor  was  it  the  intention  of  the 
Eespondents,  nor,  as 'far  as  I  know,   the  intention  of 
the  Appellant;    tliereforo,   he  was  so  detained  from 
the  first  to  the  last  under  this  agreement. 

It  is  said  that  if  parties  can  make  such  an  arrange- 
ment as  this,  to  substitute  one  place  of  imprisonment 
fur  another,  the  Sheriff  will  be  placed  in  a  very  unfor- 
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tunate  situation,  and  may  be  liable  for  an  escape  in  a  ^^50. 
very  different  manner,  and  under  very  different  cir-  Haines 
cumstances  from  what  ho  would  be  if  the  prisoner  r^^^ 
continued  in  the  praol  itself  ;  and  that  is  very  truo.  If  ^^st  Ixdi4 
the  Sheriff  had  it  communicated  to  him  by  the  Plain- 
tiffs that  they  were  inclined  to  grant  this  indulgence 
to  the  prisoner,  and  that  he  might  go  to  another  house 
in  the  custody  of  the  Sheriff's  officers,  I  am  not  pre- 
pared to  state  that  the  Sheriff  might  not  say,  "  I  will 
not  do  any  such  thing ;  I  have  him  here  under  a 
capias  ad  satisfaciendum^  and  unless  you  have  a  rule 
of  Court  for  that  purpose,  I  shall  not  consent  to  any 
such  thing,  because  I  cannot  have  the  same  strict 
custody  over  the  party,  and  the  means  of  keeping  him 
ill  custody  in  another  house  (at  this  substituted  prison 
as  it  were)  that  I  have  when  he  is  in  gaol,  and,  there- 
fore, I  will  not  consent  to  anything  of  the  sort ;  if 
y^ou  mean  to  take  him,  discharge  him ;  you  have 
authority  to  do  it  yourself,  and  take  him  yourself  ; 
make  your  agreement  as  you  please  with  him  ;  I  will 
have  nothing  to  do  with  it."  Still  the  Sheriff  may 
consent  to  do  it ;  and  here  the  Sheriff  did  consent  to 
do  it ;  and  all  parties  consented  to  it.  I  apprehend 
that  the  Sheriff,  when  the  I)c3fendant  was  in  this  pri- 
vate house  with  his  officers  about  him,  might  be  liable 
to  an  action  for  escape,  \i  it  appeared  that  he  had  not 
used  proper  care,  if  he  had  removed  his  peons ^  or 
had  employed  persons  who  had  not  taken  sufficient 
care  to  prevent  the  prisoner  from  escaping.  Still  it 
would  be,  under  all  circumstances,  for  a  jury  to  con- 
sider whether,  being  in  some  measure  instrumental 
in  it,  a  Plaintiff'  ought  to  recover  against  the  Sheriff 
at  all ;  it  would  be  a  question  of  fact  to  be  decided 
under  all  the  circumstances  of  the  case. 


488  ^  CASKS    IN    THE    PRIVY    COUNCIL 

1856.  ISTow,    really,    under   all    these   circumstances,   the 

Haines     authorities   which   have   been  cited   do  not  appear  to 

The        ^^^^  distinctly   (I   do  not  mean  to   say  that   they  do 
East  Ikdi.\  not  bear  indirectly)   upon   the  case  in  question,   and 

^  '  ^  *  I  feel  that  the  Chief  Justice  at  Bombay  was  perfectly 
right  in  saying  that  he  had  not  been  able  to  find 
any  authority  for  saying  distinctly,  whether  there 
could  be  such  an  arrangement  as  this  or  not.  In 
his  judgment  he  says  : — ^"  I  have  not,  however,  been 
able  to  find  any  case  in  which  it  has  been  actually 
decided  that  the  Plaintiff  may  relax  the  rigour  of  im- 
prisonment, without  thereby  entitling  the  Defendant 
to  his  discharge.  In  the  absence  of  authority,  there- 
fore, we  must  be  guided  by  the  general  principles  of 
the  law  («)."  It  is  perfectly  true  that  there  is  no  case, 
as  far  as  I  know,  wdiich  goes  to  this  particular  point ; 
but  there  is  nothing  to  show  that  it  is  contrary  to 
any  principles  of  law  that  the  creditor  and  the^debtor 
may  agree.  The  creditor  may,  under  certain  circum- 
stances, or  if  he  feels  it  to  be  leally  material  and  im- 
portant to  the  debtor,  change  the  place  of  imprison- 
ment, and  relax  somewhat  the  rigour  of  imprison- 
ment, without  discharging  the  debtor  from  his  debt, 
it  clearly  not  being  the  meaning  of  either  party  that 
any  such  discharge  should  take  place. 

I  should  observe,  that  this  opinion  must  not  be 
taken  to  go  the  length  of  supposing  that  it  would  be 
possible,  for  instance,  for  a  Plaintiff  to  say  to  a  Defen- 
dant, ''  Oh,  you  may  go  about  just  where  you  please, 
but  it  shall  be  considered  that  you  are  in  custody  ;" 
because  that  would  be  a  fallacy  and  an  absurdity  :  but 
here  was  an  actual  removal  from  the  gaol  to  a 
private  house,  and  an  actual   custody    of    some  sort 

{a)  Ante,  p.  475. 
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continuing,  which    was    intended  to    continue    as    a        1^56. 
bond  fide   custody,  as   far  as  we  can  judge   from  all      Haines 
the  circumstances  of  the  case.  r^^^ 

Under  these  circumstances,  we  think  that  the  iuds-   ^^^t  India 
f.    1      rM  II        •  i       -I         1  •        T         Company. 

ment  or  the  Court  below  is  correct ;  that  there  is  a  dis- 
tinction between  the  duty  of  the  Sheriff  to  keep  a  man 
in  arcta  et  salva  citstodid^  and  the  question,  whether 
or  not  any  acts  of  the  Plaintilffs  have  been  such  as 
to  discharge  the  Defendant.  They  are  totally  dif- 
ferent questions,  and  here  there  is  clearly  no  intention 
to  discharge  the  Defendant ;  there  is  no  act  done 
by  the  Plaintilffis  which,  in  point  of  law,  necessarily 
operates  to  that  efect.  It  was  not  the  intention  of 
either  party  that  he  should  be  discharged ;  it  was 
a  matter  of  indulgence  and  kindness  to  him,  and 
certainly  he  does  not  appear  to  have  made  a  very 
grateful  return  for  it.  However,  if  in  point  of  strict 
law  he  is  entitled  to  be  discharged,  the  law  must 
take  its  course,  whether  he  is  grateful  or  not  grateful, 
or  whether  it  is  a  gracious  proceeding  on  his  part 
or  not.  There  is,  however,  nothing  in  law  to  prevent 
this  from  being  clearly  a  continuing  custody  of  the 
Sheriff  by  the  arrangement  of  the  parties,  and,  there- 
fore, we  think  that  this  appeal  must  be  dismissed, 
and  of  course  dismissed  with  costs. 

The  Lords  of  the  Committee,  will,  therefore,  humbly 
recommend  as  their  opinion  to  Her  Majesty,  that  the 
judgment  of  the  Supreme  Court  of  Judicature  at 
Bombay^  of  the  3rd  of  January^  1856,  ought  to  be 
affirmed,  and  this  appeal  dismissed  with  costs. 
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Peter  Clarkson  Eeed     -         -         -     Appellani, 

AND 

Sreemutty  Oourmoney  Dabee  -         -      Respondent.''^ 
On  appeal  from  the   Supreme  Court  at  Calcutta. 

^^^^^'^'     In  this  case  leave  to  appeal  had  been  granted  by  the 

^— s — ^     Judicial  Committee   upon   terms    of   lodging  in    the 

zanceenSred    Couucil  Officc  a   Certificate    of   recognizance,  under  a 

into  to  abide  penalty  of  £500,  before  one  of  the  Barons  of  the  Ex- 

the  determi-    ■»•  *^  ^   ^  ' 

nation  of  an  chequcr  Conditioned  upon  the  determination  of  the 
caSdupoii  appeal.  These  terms  were  complied  with;  but  the 
Appeirant*^^  parties  having  compromised,  the  appeal  was  not  fur- 
upon  the        thcr   prosecutcd.     The    Appellant    now   presented   a 

abandonment  ..  .  -,  r\     i  i-  ^ 

ef  the  appeal,    petition,    praying  that  the    Order  granting  leave    to 
appeal  be  dismissed,  and  the  recognizance  vacated. 

Mr.  Elderton.,  in  support  of  the  petition. 

Their  Lordships  rescinded  the  Order  granting  leave 
to  appeal,  and  discharged  the  recognizance  entered 
into  on  behalf  of  the  Appellant.  The  Appellant  to 
apply  upon  a  certificate  from  the  Council  office  to 
the  Court  of  Exchequer  to  vacate  the  recognizance. 

*  Present :  Members  of  the  Judicial  Committee^ — The  Eight 
Hon.  Lord  Wensleydale,  the  EightHon.  Dr.  Lushington,  the  Eight 
Hon.  Sir  Edward  Eyan,  and  the  Eight  Hon.  Sir  John  Podson. 
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Eanee  Huerosoonbree  Debiah     -     Appellant^ 

AND 

Rajah  Pban  KisHEN  Sing  -    .        -.    Respondent.'^' 
On  appeal  from  the  Sudder  Devjanny  Adawlut^  Bengal.  . 

XHIS  was  a  petition  to  restore,  or,  in  the  alterna-        i857^^' 
tive,  to  admit  a  fresh  appeal,  which  had  been  treated     ^ — ^ — ' 
a3  abandoned,  under  Statute,  8th  &   9th  Vict,^  c.  30,  stances  show- 
sec.  2,   for  non-prosecution  within   two  years.  _  The  ^5J|  ^^  ^ppo- 
petition  stated  that  leave  to  appeal  to  England  had  ?j*\?®%^^jj^ 
been  granted   by  the  Sudder  Court  on  the  18th  of  Court  upon 
Januarg yl'^i^^   and  that  the  transcript  of  the  pro-  qnestiSfat 
ceedinffs  arrived  and  was  registered  at  the  Council  if ^^' ^®*^^^^ 
Office  on  the  7th  of  Novcmhcr^  K850.     That  an  agent. ties,  an  appeal 
had  been  appointed  in  England  in  the  month  of  il^^^y^thTstatute,^^ 
1852,  and   that   the  agent  attended  at  the  Council  8th  &  9th  ' 
Office  on  the  24th  of  that  month,  with    a    view  of  sec  2 


as 


proceeding  with  the  appeal,  and  was   informed  that  non^prosfJ^^ 
the  Eespondent  had  appointed  assents  in  this  country  ti^^'  ^^^  ^®" 

1-1111^  Til       •  1-       1  1  •         i«-  .      stored  upon 

on  his  benali,  and  that  he  immediately  put  himself  m  terms  of  pay- 
communication  with  them  to  join  with  him  in  paying  JJ^^^^^^^^^^i^g 
half  the  expense  of  printing',  when  the  Eespondent's  ^^  lodge  cases 

4.      '    '•  A    ^-        4.^-     4-  li  1.    J  '4.^  forthwith,  and 

agents  miormed  mm  tnat  they   had  no  remittances  to  lodge  secu- 
rity or  a  Bond 

*  Present :  Members  of  the  Judicial  Committee,— The  Eight  J^  ^e^tmount 

Hon.  Lor^  Wensley dale, the  Eight  Hon.  Dr.Lushington,  the  Eight  of  500/. 

Hon.  Sir  Edward  Eyan,  and  the  Eight  Hon.  Sir  John  Dodson.  Where  an 

appeal  has 
been  treated; 
as  abandoned  by  Statute,  8th  &  9th  Vict.,  c.  30,  sec.  2,  their  Lordships 
have  no  power  to  grant  leave  to  institute  a  new  appeal :  only  a  discretion 
to  allow  th©  original  appeal  to  b©  restored. 
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1857.        from  India  to  enable  them  to  do  so,  but  promised  to 
Eanee  Hur-  join  when  they  received  sufficient  remittances.     That 
^*^DebiTh  ^  the  Appellant's  agent  in  consequence   delayed  taking 
^-  a  copy  of  the  transcript  proceedings  till  the   3rd  of 

KisbenSing  February^  1853.  That  the  Sudder  Dewanny  Adawlut 
of  Bengal^  on  the  12th  of  May^  1856,  in  another 
suit  in  which  the  same  question  was  "praised  between 
the  same  parties,  had  held,  regarding  the  family  usage 
as  to  the  division  of  the  Raj  in  dispute,  directly  in 
opposition  to  their  decree  made  in  the  suit  now  ap- 
pealed. That  on  learning  the  result  of  this  decision, 
the  Appellant's  agent  prepared  the  transcript  for 
printing  in  the  month  of  January^  1857,  when  he 
became  aware  for  the  first  time,  that  on  the  24th  of 
December  previously,  the  appeal  had  been  treated  as 
abandoned  within  the  provisions  of  the  Statute,  8th 
&  9th  Vict^  c.  30,  sec.  2.  That  the  Appellant  was 
desirous  of  prosecuting  the  appeal  and  bringing  the 
same  to  a  hearing,  and  that  the  delay  was  caused  by 
no  wilful  intention,  and  the  Petitioner  prayed  that  the 
appeal  might  be  restored  or  that  special  leave  to  appeal 
against  the  judgment  of  the  Sudder  Dewanny  Adawlut 
might  be  allowed  to  the  Appellant. 

Mr.  Wiyram,  Q.  C,  in  support  of  the  petition, 

Asked  for  an  order  for  special  leave  to  appeal. — [The 
Eight  Hon.  Dr.  Lushington  :  I  very  much  doubt  if 
the  appeal  is  not  lost,  under  the  Statute,  8th  &  9th 
Victj  c.  30,  sec.  2,  or  that  it  can  have  been  intended 
that  their  Lordships  should  have  power  to  grant  leave 
to  institute  a  new  appeal.  It  is  a  question  of  great 
difficulty.  The  real  question  is  one  of  restoration, 
not  of  granting  leave  to  appeal.]  The  object  of  that 
Statute   was   to  remedy  the  mischief  which  existed 
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of  allowing  appeals  to   stand  over  for  an  indefinite        i^^T. 
time.     It   is   an   inherent   right    in    the    Crown    to  Eanee  Hur- 
peimit  appeals  at  any  time= — [The  Eight  Hon.  Lord  ^^debiah^^ 

Wensle?/dcde :  The    Statute    meant    that    the    appeal  ^      ^• 

1 -.    -.       n     -7  T  11         Eajah  Pran 

should   be   linaily   put    an   end   to,    not    that    there  KishenSing. 

should  be  a  fresh  povfer  to  appeal.] 

Mr.  Leitk  opposed, 

Submitting  that  conditions  ought  to  be  imposed,  if 
the  applination  was  granted,  for  the  due  prosecution 
of  the  appeal. 

The  Eight  Hon.  Dr.  Lushinoton  : 

Their  Lordships,  under  the  very  peculiar  circum- 
stances of  this  case,  are  inclined  to  allow  leave  to  be 
given  for  the  purpose  of  prosecuting  this  appeal. 
But  their  Lordships  wish  it  to  be  distinctly  under- 
stood, that  it  is  the  very  peculiar  facts  attending  this 
case  which  induce  their  Lordships  to  come  to  this 
conclusion.  It  appears  upon  the  petition  of  the  Ap- 
pellant that  there  have  been  two  opposite  decisions  in 
India,  upon  what  it  seems  must  be  considered  sub- 
stantially the  same  question;  and  it  might  be  pro- 
ductive of  very  great  inconvenience,  and  would  cer- 
tainly not  be  very  creditable  to  the  law  as  administered 
in  India,  if  such  two  conflicting  decisions  were  allowed 
to  stand.  Their  Lordships  greatly  lament  the  delay 
which  has  taken  place  upon  the  present  occasion,  and 
certainly,  in  many  respects,  it  appears  to  be  utterly 
unjustifiable ;  but,  for  the  reasons  I  have  stated,  their 
Lordships  are  inclined  to  adopt  the  course  of  allow- 
ing the  appeal  to  be  restored.  It  must,  however, 
be  understood  that  the  costs  of  this  application  must 
be  paid  by  the  Appellant,  and  security  given  here 
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1857.  ^  -j-Q  {]^Q  amount  of  500/.,  or  a  Bond  in  such  terms  as 
Ranee  Hdr~  tlieir  Lordsliips  shall  think  fit  to  prescribe,  and  the 
^^I>EBiAH^^   Appellant  niList  also  print  and  lodge  his  case  without 

_,      ^'  delay. 

Rajah  Pran  -^  __,  .     . 

KishenSing  Mr.  Wigi^am  :  "Will  the  Court  allow  a  re- deposit  m 
India^  or,  if  it  should  be  found  that  the  deposit 
remains  in  Court  in  India^  will  fresh  security  be 
required  here  ? 

Dr.   LusHiNGTON :  Security  must   be   entered   inta, 
here  for  500/.,  or  a  Bond  to  secure  that  amount.. 


iToHN  CocKRANE      -         -         -         -         Appellant y 

AND 

Htjrrosoondurry  Debia  and   others      Respondents.'^' 

On  appeal  from  the  Sudder  Dewanny  Adawlut^  Bengal.. 

^^\  v\  ^    -^  ^^  question  in  this  case  was,  whether  the  principal 
1857.  '     Eespondent  having  been  in  uninterrupted  possession 

^•j?;^  Hindoo,  ^^  Present :  Members  of  tlie  Judicial  Committee, — The  Eight 
appointed  O.  H^^-  '^-  Pemberton  Leigh,  theEight  Hon.  the  Lord  Justice  Knight 
and  others  Bruce,  theEight  Hon.  Sir  Edward  Eyan,  the  Eight  Hon.  the  Lord 
Sereby'gave  -^^stice  Turner,  the  Eight  Hon.  Sir  John  Patteson,  and  the  Eight 
and  devised     Hon.  Sir  William  H.  Maule. 

the  residue  of       Assessor,— The  Eight  Hon.  Sir  Lawrence  Peel, 
his  estate  to  his  ^ 

daughter,  H.^ 

the  wife  of  G.     All  the  executors  proved,  but  O.  alone  acted  in  the  trusts 

of  the  Will.     G.,  being  largely  indebted  to  C.'s  estate,  by  deed  in  1831, 

conyeyed  to  H,  part  of  C'.'s  real  estate  as  security  for  his  debt.    In  1833,. 


01^    APPEA.L    FROM    THE    EAST    INDIES.  4^5 

of  a  TalooJ:^  named  Durgapoor^  the  property  in  dispute,        f^^*^- 

under  a  conveyance,  for  more  than  tv/elve  years  before    Cockrane 

the  institution  of  the  suit,  the  claim  of  the  Appellant  hurr^^soon* 

was  not  barred  by  Ben.  Eeg.  III.,  of  1793,  sec.  14  ;  or  ^^'^'^^  ^^^'^"^ 

whether  she  had  obtained  fraudulent  possession  under 

a  collusive  conveyance,  so  as  to  bring  the  case  within 

the  exception  to  that  bar  provided  for  by  Ben.  Eeg. 

II.,  of  1805,  seo»  3,  cl.  1, 

.    The  facts  of  the  case  were  as  follow  : — - 

On  the  1st  December^  1824,  Goureechurn  Bandopad- 
hya^  the  husband  of  the  Eespondent,  Hurrosoondurri 
Delia.,  borrowed  of  Doorgachurn  Chuck erhutty .^  her 
father,  the  sum  of  Es.  18,500,  and  gave  his  Bond 
ts  secure  the  repayment  thereof,  together  with  interest 
thereon  at  six  per  cent,  per  annum.  On  the  3rd  Jw/y, 
1825,  ChuckerhutU/  died,  possessed  of  real  and  per- 
sonal estate  and  property  to  a  large  amount,  having 
first  made  a  Will,  whereof  he  appointed  Gouree- 
churn^ and  Bissonauth  Mutty  Loll.,  and  Ohhoychurn 
Bandopadhya^  executors.  By  his  Will  he  appointed 
the  Eespondent  his  residuary  devisee  and  legatee. 
Goureechurn  and  Bissonauth  proved  the  Will,  and 
obtained  probate  from  the  Supreme  Court  at  Cal- 
cutta^  and  thereupon  took  upon  themselves  the 
burden  of  the  execation  of  the  trusts  thereof ;  but 
Goureechurn  alone  acted  in  the  management  as  exe- 
cutor. 

G.  was  declared  insolvent  under  tliB  Statute,  9tli  Geo.  IV.,  c.  73.  H.  en^ 
tered  into  possession  of  the  property  so  conveyed  to  her,  and  continued 
to  hold  the  same  uninterruptedly  till  the  institution  of  a  suit  by  the 
Official  Assignee  of  the  Insolvent  Court,  a  period  of  twenty-two  years. 
Held,  in  the  absence  of  any  proof  of  fraud  in  the  transaction  of  1831  or 
unfairness  against  H.  in  obtaining  possession,  so  as  to  bring  the  case 
withm  the  exception  in  cl.  1,  sec.  3,  of  Ben.  Eeg.  II.  of  1805,  that  the 
possession  by  H.  for  more  than  twelve  years  was,  by  Ben.  Ke^  III  of 
1793,  8©c.  14,  a  bar  to  the  suit. 
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1857.  On  the  7th  November^    1826,  GoureecJmrn  ^iXidi  Bis- 

CocKiirNE    sonatith^    as     such   executors,   filed   in   the     Supreme 

HuRR^osooN-  Court  at   Calcutta  an  inventory  of   the    goods,   &c., 

DURRi  debia.    which  came  to  their  hands  as  executors,  and  in  that 

inventory  the   Bond   of    Goiireechurn  was   entered  as 

belonging  to  the  estate  of  the  Testator.     On  the  1st 

Novemher^   1829,   an   account  was  made   up    by    the 

executors,  of  the  sum  due  on  this  Bond  for  principal 

and  interest,  which  amounted  to  the  sum  of  Ks.  18,500 ; 

whereupon    Goiireechurn    executed   another   Bond    in 

substitution  of  the  first,  for  that  sum. 

In  the  beginning  of  January^  1831,  on  an  account 
being  taken  of  what  was  then  due  from  Goureechurn^ 
as  debtor  and  acting  executor  to  the  estate  of  Chucher- 
hutty^  it  was  found  that  Es.  47,000  was  the  aggregate 
amount  due,  when  it  was  arranged  that  Goureechurn 
should  mortgage  a  portion  of  the  real  estate  to  secure 
the  due  payment  of  such  sum  of  Es.  47,000.  There- 
upon indentures  of  lease  and  release  in  fee  in  the 
English  form  and  language,  dated  the  13th  and  14th 
January^  1831,  were  drawn  and  prepared  by  Bird^  then 
an  attorney  of  the  Supreme  Court  at  Calcutta  (since 
deceased),  which  deeds  were  executed  and  delivered 
to  the  principal  Eespondent  by  Goureechurn,  By  the 
release,  in  consideration  of  the  sum  of  Es.  47,000, 
mentioned  therein,  the  TalooJcs  of  Doorlae  and  Door- 
gap  ore  (the  subject  of  the  suit),  and  other  property 
attached  thereto,  were  conveyed,  released  and  assured 
to  the  Eespondent  and  her  heirs.  The  Eespondent 
contemporaneously,  to  rei^der  the  same  a  conditional 
and  not  an  ab^^olute  conveyance,  executed  to  Gouree- 
churn certain  articles  of  agreement  bearing  even  date 
with  indenture  of  release,  whereby  it  was  provided 
that  the  Eespondent  should  not,  within  the  space   of 
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five  years  from  the  date  thereof,    conA'ey  or  part   with        iSoT. 
the  possession  of  the   TalooJcs    and  premises,   or  en-    Cockraxb 
cumber  the  same,  or  any  part   thereof,   but  hold  and  h^trp^osoox- 
possess  the   same  merely  as    by  way   of  a   collateral  r>uRRi  debia. 
security  for  the  sum  of  Es.  47,000,  and  interest. 

In  the  month  of  Ajjril^  in  the  same  year,    GourcQ- 
chiirn,  on  the  request  of  the  Eespondent,  determined 
to  raise  the  sum  of  Es.  20,000,   in  order  to  pay  off  a 
portion  of  the    sum  of   Es.    47^000,    still  due   to  her. 
This  sum  was  obtained  as  a  loan  from  one    RadaJdsscn 
By  sack  ^    and   a   mortgage    of  part    of   the    estate    of 
Chuckerluttjj    made    to  him  ;  and    in    order  to    effect 
this  the  Eespondent,  on  the  29th  Aprils  1831,  executed 
a  reconveyance  to    GoiircccJmrn    of  the   w^holc  of  the 
estate  previously  conveyed  to  her,  on  the  understand- 
ing that    Goureechurn   would  immediately   execute  to 
the   Eespondent  another   deed  of    mortgage   for  the 
sum  of  Es.  27,000,  the  balance    which  w^ould   remain 
due  on  the    debt  of   Es.  47,000,-   after   paying  to  her 
the  sum  of  Es.  20,000  ;  and  on  the   29th  of   the   same 
month,  GoiireecJjiirn   executed  indentures  of  lease  and 
release  by  way  of  mortgage,  whereby  he   conveyed  to 
the  Eespondent   the     Talooks  of  Doorlae  and    Door- 
gapore^  subject  to  a  proviso  for   redemption  on  pay- 
ment by    Goureechurn    or  his    heirs,  executors,  or  ad- 
ministrators, of  the  sum  of  Es.   27,000,  with  interest. 
And  for  the  further  security,    Goureechurn    contempo- 
raneously executed  a  Bond,  with  a  warrant  of  attorney 
to  confess  judgment  thereon,  in  the  penal    sum  of  Es. 
54,000,  conditioned  for  the   payment  of  such  sum  of 
Es.  27,000. 

Default  was  made  by    Goureechurn  in  the   payment 

of  the  last-mentioned    sum    and   interest,  on  the  30th 
VOL.  YI.  K  2 
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^^^       of  Aprils  1832,  whereupon  the   Eespondent    took  pos- 
CocKHANE     session    of  the   TalooJc    of     Doorgapore    alone,    which 


IIurr'soox-  ^^^^^  become  forfeited  under  the  terms  of  the  inden- 
?^uKKi  DEiiiA.  ^^^-^Q  ^f  release  and  mortgage,  Goiireeehurn  having 
siuTeptitiously  sold  the  other  Tahok^  Doorlae  ;  and, 
being  unable  to  redeem  the  Talook  of  Doorc/aporc^ 
conveyed  the  equity  of  redemption  in  respect  to^ 
tliat  TalooJc^  to  the  Eespondent,  in  Benmnee  (or 
trust),  in  the  name  of  one  Nilmoney  Muttjj  Loll^  for 
the  sum  of  Es.  8,000,  as  the  estimated  value  of  such 
interest,  and  it  was  then  agreed  that  such  sum  should 
be  credited  to  Gonreechurii  by  the  Eespondent  in 
account.  The  Eespondent,  after  obtaining  possession,, 
paid  the  Government  revenue. 

On  the  21st  of  December y  1833,  Goureechurn  was 
declared  insolvent,  under  the  Statute,  9th  Geo,  IV. „ 
c.  73.  In  the  schedule  the  sum  of  Es,  20,000  was 
stated  as  the  balance  of  principle  due  on  the  Bond 
of  the  30th  of  Apr  11^  1831,  and  the  balance  was 
entered  as  a  debt  due  from  Goureechurn.io{\iQ  estate' 
of  Chiickerhiittij , 

Goureeclmrn  died  in  the  year  1834,  leaving  the^ 
other  Eespondents  his  heirs.  Amongst  other  children ,- 
he  left  a  son  called  OhJioychurn^  who  was  indebted  to^ 
Messrs.  Machillop^  Steivart  &  Co.,  of  Calcutta,^  in 
a  large  sum  of  money  ;  who  obtained  a  judgment 
against  him,  under  which  a  writ  of  sequestration 
issued  against  the  Talook  in  question,  then  in  the 
possession  of  the  first  Eespondent,  which  was,  on 
the  7th  of  January^  1846,  seized  by  Messrs.  Mac- 
kUlop  &  Co.,  who  insisted  that  the  conveyance 
lo  Nilmoney  was  "  Benmnee''^  for  Ohhoychiirn^  their 
debtor,    or    that,,  at    all    events,,   he   had  some  bene- 
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ficial  interest  in  it.     Upon  tliis  the  Eesponclcnt,  Ilurro-        ^§57. 
■soondurri  Dcbia,  claimed  the  property  under  the  pur-    Cockuane 
chase  ;  and   as  there  were   other  properties   simikirly  nyj^^^^  'soo?^- 
:situated,  Messrs.  Mackillop  &   Co.   filed  a  Bill   in  the  i>u«^^i  ^^«i^- 
Supreme    Court    at    Ckilcutta^   against  Ilarrosoondurri  ~ 
Debia  for  the   purpose   of   setting   aside   her  claim  to 
;and  possession   of  this   and   the   other  properties,  and 
of  enforcing   their   own   claim,  as  being   the  property 
of    Ohhoijchurn.     In  this   suit  the   Eespondent,  Iltir- 
rosoondurri  Dchia^  claimed   the   property   in   question 
under  the  bill  of  sale   to   Nihnoney   Muttu  Loll^  al- 
leging  that    she    was   the    real    purchaser    on    that 
occasion^    and    that    the    conveyance    was   made   to 
him  ^'  Benamee''^    for   her.     In    support    of    this  case 
«he  produced,  and   put  in   evidence,  and  relied   upon 
the  absolute   conveyance,   by  her  husband,  to  her  of 
the   13th  and   14th  January^    1831,   which  included 
the  Talook  Boorhae^    as  well   as   other  property,    and 
another  ^conveyance  to  her,   dated   the   20  th  and  30th 
April  following,   by  way   of    mortgage   for    securing 
Es.  27,000,,   and  the  Bond  of  even   date  by  way  of 
collateral  security.     The  release  of  the  14th  January., 
1831,    purported   to   be   in    consideration    of  a    sum 
-of  Es.  47,000,  due  from   the  Insolvent  to  the  estate 
■of  CJmckerhiiitij^  the  father  of  the   Eespondent,    Har- 
rosoondurri  Dehla^  and  of   whom   she   was  the  heiress 
and   residuary   legatee ;   but,    although   she  was  only 
tenant  for   life    of    the  residuary    estate    bequeathed 
by  the  Will,  the  conveyance  to  her  was  in  fee.     To 
account  for  the  second  conveyance  and  the  omission 
in  it  for  the  other  Talook^  a  reconveyance  to    Gouree- 
dturii  of   the  whole   property   was   recited,    alleged  to 
bear  date  the  28th  and  2yth  April,  1831,  ;md  to  have 
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been  in   consideration   of  the   payment  to  Ilurrosoon- 
durrl  Delia  of   the   sum   of  Es.  20,000,  which  it  was 
alleged   was  borrowed  by  Goureeclmrn   of  Radakissen 
BfjsacJcj    for    that   purpose ;    but    this   reconveyance 
was  not  produced,  nor  was  there  any  evidence  which 
it  was  alleged  could  be  relied  upon,  to  show  that  any 
such    transaction    took   'place.       Messrs.    MacJcillop^ 
Stewart  &  Co.    contested   the    Eespondent's   title    to 
the   estate,    and   thereupon    the    Supreme    Court   di- 
rected an  issue  in  effect   to  try   the   validity   of   it. 
Upon  the  trial  of  the  issue,  evidence  was  gone   into 
on  both  sides.     The  Supreme  Court,  upon  the  hear- 
ing of  the  issues,  found  that  the  deeds  upon  which 
the  Eespondent  relied  were    collusive,    and   not   in- 
tended to  be  acted  upon,  and  that  the  conveyance  to 
Nihnoneu  was  intended   to   screen  the  property  from 
the  Insolvent's  creditors  ;  and,  in  the  absence  of  his 
assignee,  who  was  no  party  to  the  suit,  the  insolvency 
not  appearing  upon  the  proceedings,  they  found  that 
the  bar  interposed  in  Ilarrosoonclurri  Debia' s  favour, 
being  removed,  the  Tatook  was  to   be   treated  as  the 
estate  of  the  Insolvent,  descendible  to  his  sons  ;   and 
in  accordance  with  this  finding  [Goureechurn''s  insol- 
vency having  in  the  meantime  been  brought  before 
the  Court),  judgment  was  afterwards  given  in  favor 
of   the   Plaintiffs,    and,    as  the    Court  assumed  that 
there   was    a    case    of   fraud    made    out  'against  the 
Eespondent,   she  Avas  condemned  in   costs.      A  sale 
took  place  under  a  writ  of  sequestration,  and  Mac- 
ken.^ie,    as    one   of    the    firm    of    Messrs.    Mackillop, 
Stewart  &  Co.,  bought   thG  Tatwk  of  the  Appellant 
the  official  assignee,  for  Es.  400,    on  account  of  his 


firm  ;  but  being 


unsuccessful    in 


a  suit   to    obtain 
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possession  as  purchaser  uudcr  tliat  title,  the  Appel-  ^s^~- 
lant,  at  the  instance  of  Messrs.  Mackillop  &  Co.,  on  CocKriAXE 
the  29th  August^  1853,  instituted  a  suit  for  posses-  huiu^ksoon- 
sion,  in  the  nature  of  an  action  of  ejectment,  in  ^^^^^^  dlbia. 
the  Zillah  Court  of  the  Twenty-four  Pergunnahs^ 
claiming  the  Taluok  in  question  as  a  concealed 
possession  of  the  Insolvent,  and  making  the  widow 
the  chief  Eespondent,  and  the  sons  of  GoureecJiurn^ 
except  Ohhoychurn^  Defendants.  The  Appelhxnt  in 
his  plaint  alleged  in  substance  the  facts  above  stated, 
and  relied  upon  the  judgment  of  the  Suprem.e  Court. 
He  charged  that  the  possession  of  the  Respondent 
had  been  acquired  and  held  by  fraud,  and  that  he  was 
entitled  to  maintain  the  suit  within  twelve  years  from 
the  date  of  the  judgment  of  the  Supremo  Court  when 
the  fraud  was  discovered ;  and,  at  all  events,  he  was 
so  entitled  under  sec.  3,  Ben.  E,eg.  II.  of  1805,  by 
which  the  ordinary  limitation  of  twelve  years  is  de- 
clared not  to  be  applicable  to  claims  where  possession 
had  been  acquired  by  violence,  fraud,  or  any  other 
unjust  and  dishonest  means. 

The  Eespondents,  in  their  answers,  took  various 
objections  to  the  right  of  the  Plaintiff  to  sue  as 
assignee  ;  but  the  substantial  defences  were  : — First, 
that  the  suit  was  barred  by  the  lapse  of  twelve  years 
from  the  accruer  of  the  cause  of  action,  under  sec. 
14,  Ben,  Beg.  III.  of  1793,  and  was  not  within  sec.  3,  of 
Ben.  Eeg.  II.  of  1805;  and,  second,  the  Eespondent 
Ilarrosoondarri  Dehict's  title  and  possessions  as  pur- 
chaser, under  the  circumstances  above  detailed :  and 
the  Eespondents  alleged  that  the  judgment  of  the 
Supreme  Court  was  not  binding  upon  them,  upon 
the    ground   that   the    Zillah    Court  had   an  original 
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1857.        iiirlsdictioii  of  its  own ;  and  insisted  that  Ilarrosoon- 
CocKE-NXE     durri  Dshia  received  possession  from    GoureecJiurn    at 

IluRpJ>soox-  "^he  time  of  tlie  transaction   in  question,  and  had  re- 

ouadi  i)E3iA.    stained  such  possession  ever  since. 

Amongst  other  evidence  given  by  the  Plaintiifj  he 
put  in  authenticated  copies  of  the  judgments  and 
orders  of  the  Supreme  Court  in  the  former  suit ;  and 
he  also  put  in  the  BePtgal  Ilurkaru^  of  22ud  3Iay^ 
and  18th  of  Jtiljj,  1848,  and  10th  of  Janiiar;],  1819, 
containing  reports  of  the  judgments  of  the  Court,  the 
correctness  of  which  he  proved  by  the  certificute  of 
Sir  Lawrence  Peel^  the  Chief  Justice,  and  also  by  the 
evidence  of  Mr.  Clarke.  These  printed  reports  were 
rejected  as  evidence  by  the  ZillaJi  Judge,  and  by  the 
majority  of  the  Judges  in  the  S udder  Court,  but  were 
allowed  to  be  referred  to  as  evidence,  saving  all  just 
exceptions. 

On  the  13th  of  Ajjril^  185  if,  the  ZillaJi  Judge  gave 
judgment  in  the  Eespondents'  favour,  holding  that  no 
fraud  was  proved  against  the  Eespondents,  and  that 
the  case  did  not  come  within  the  Eeg.  II.  of  1805,  sec. 
3,  and  he  dismissed  the  suit  with  costs. 

Against  this  decision  the  Appellant  appealed  to 
the  Sadder  Dcwannfj  Adatvlnt^  on  the  grounds  of 
the  rejection  of  evidence,  and  also  that  the  decision 
was  opposed  to  the  facts  and  merits  of  the  case  ; 
on  the  16th  of  April^  1855,  the  appeal  came  on  to  be 
heard  before  the  Sadder  Court,  consisting  of  Mr.  A, 
Dick^  Sir  llohert  Barlow^  and  Mr.  J.  B.  Colvin, 
Upon  the  merits,  Mr.  Dick  held  that  no  sufficient 
case  of  fraud  had  been  shown.  Sir  Robert  Barlow 
and  Mr.  Colvin  wore  of  the  contrary  opinion  upon 
this  point ;  but  the   latter  lield  that  Tarincjjcharn  and 
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the  otlier  heirs  of   Goureeckurn  had  been  in  possession        ^s^^- 
for   twelve    3-cars   withont   fraud ;   therefore,    on   this     Cociqiake 
point,    although  there  had   been  fraud   (by  which  he  huhrosoox- 
held  them  not  bound)  on  the  part  of  their  ancestor   ^^^^^'^  ^'^^^^ 
Goureeckurn^   Mr.    Colvln^   differing  with  Mr.    Dick  in 
his    reasonings,    concurred    with    him    in    the  result, 
which  was^  that  the  appeal  should  be  dismissed  with 
costs,  and  which  Avas  accordinglj^  done.     Sir  Robert 
Barlow  dissented  from  this  judgment,   and  gave  his- 
opinion  in  favour  of  the  Appellant.     The   majority 
of  the   Judges  being  in  favour   of  the   affirmance   of 
the  Zillah  Court's  decree,   a  decree  was  accordingly 
passed    affirming  that  decree.      The     present   appeal 
was  brought  from  that  decree. 

Mr.  E.  Palmer,  Q.  C,  and   Mr.  W.  Field,  for  the 
Appellant, 

Insisted  that  there  was  sufficient  evidence  of  fraud 
to  take  the  case  out  of  the  operation  of  Ben.  Eeg.  Ill,- 

of  1793,  sec.  II. 

Mr.  Wigram,  Q,.  C,  and  Mr.   Leilh,   for  the  prin- 
cipal Respondent,  Ilurrosoondurri  Dchia, 

Submitted  that  the  onus  of  proof  lay  upon  tho 
Appellant  to  shovv"  that  it  was  a  collusive  transaction 
for  the  purpose  of  defeating  GoureechurrCs  creditcrSj 
which  he  had  failed  to  do,  and  that,  therefore,  he  had 
not  brought  the  case  within  the  provisions  of  Ben. 
Eeg.  II.  of  1805,  sec.  3,  cl.  i.  ;  and  that  as  the  Ee- 
spondent  had  held  quiet  and  unmolested  possession 
for  more  than  twelve  years  before  any  claim  thereto 
w^as  preferred  in  a  competent  Court,  under  a  title  she 
believed  just  and  valid,  the  suit  was  barred  by  Beii, 
Eeg.  III.  of  1793,  sec,  14, 
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The  cases  cited  Vv'erc. 

Upon    tlie    question    of    limitation,    Sheik k   Tin  dad 
IIuRRosoox-  ^'"^li  ^^'  Musmmat   Koothi/    Begum   (a),    Bq/'ah   Dundial 
Sing  v.  Rajah  Annnd  Kishviir  Sing  (h),  Ruthur  Mun- 
iiee  Dassca  v.  SJtunkuree  Dassea  (c). 

Whether  it  was  a  Benamee  transaction,  GojieeJcrist 
Gosain  v.  G iingapersaud  Gosain  (^d). 

Upon  the  effect  of  the  transaction  between  the 
Appellant  and  Mackenzie^  whether  it  amounted  to 
champerty  and  maintenance.  Ram  Gholam  Sing  v. 
Keeriit  Sing  ((^),   Harrington  v.  Long  (/). 

That  the  consideration  for  the  deed  of  1831,  boins: 
to  secure  a  debt,  was  good,  Cadogan  v.  Kenneit  (g)^ 
Tivijne'^s  Case  [It). 

Upon  the  admissibility  of  the  pi'inted  newspaper 
report  of  the  Supreme  Court's  judgment  in  evi- 
dence, Maha  Raja  Dheeraj  Rajah  Mahaiah  Cliund 
^  BaJiadoor  v.  The  Government  of  Bengcd  (i)  ;  and  whe- 
ther that  judgment  operated  as  an  estoppel,  Jones  v. 
Bow  (y),  Starkie  ''  On  Evidence,"  p.  323  (4th  Edit.), 
and  1  Phillips  &  Arnold  "  On  Evidence,"  p.  7. 

At  the  conclusion  of  the  arguments,  judgment  was 
pronounced  by 

The  Eight  Hon.  Lord  Justice  Ivnight  Bruce. 

After  stating  the  pleadings  and  proceedings  in  the 
suit.  The  Lord  Chief  Justice  proceeded  :  In  this  case 
the  possession  of  the  first  Eespondent  being,   in  form 

{a)  3  Moore'sInd.App.Cases,  1.    {h)  2  Moore'sInd.App.Cases,482. 

(r)  6  8ud.  Dew.  Adaw.  Eep.  13G. 

{d)  6  Moore's  Ind.  App.  Cases,  53. 

{e)  4  Sud.  Dew.  Adaw.  Eep.  12.   (/)  2  Myl.  &  Keen,  590. 

((/)  2  Cowper,  402.  ^(h)  3  Co.  Rep.  8. 

{i)  4  Moore'sInd.App.Cases,  509.  (j)  Holt's  Eep.  285. 
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as  well  as  effect,  admitted,  the  first  question  for  deci-  1857. 
sion  is,  as  to  the  manner  in  which  such,  possession  Ccckrane 
originated,  and  the  character  of  that  possession.  The  jjurrosoon- 
account  she  gives  of  the  matter  is  this  :  She  was  the  durri  debia, 
daughter  of  a  Banian  named  Chuckerhutty ^  who  appears 
to  have  died  possessed  of  considerable  wealth.  He  made 
a  Will,  by  wdiich,  after  giving  certain  legacies,  he  gave 
a  life  interest  in  the  residue  of  his  property  to  her. 
Unfortunately,  he  appointed  her  husband,  Goureechurn^ 
one  of  his  executors,  and,  therefore,  substantially  her 
trustee,  and  he  seems  to  have  been  the  sole  acting  ex- 
ecutor. Goureeclmrn  appears  to  have  possessed  him- 
self of  considerable  assets  of  the  Testator,  indepen- 
dently of  his  own  Bond  for  Es.  18,500,  upon  which  it 
is  clearly  in  evidence  he  was  indebted  to  the  Testator. 
The  exact  amount  of  his  debt  to  the  Testator's  estate 
may  be  matter  of  fair  contention,  but  it  was  consider- 
able ;  and  that  it  must  in  any  event  have  exceeded 
the  amount  of  Es.  20,000  is  a  matter  upon  which 
no  reasonable  man,  upon  the  materials  before  their 
Lordships,  can  possibly  doubt.  In  these  state  of  things 
a  security,  not  one  of  great  formality,  was  prepared 
in  the  English  form.  In  one  sense  it  may  be  said  to 
have  been  in  the  shape  of  an  absolute  conveyance  ;  but 
taking  the  whole  transaction  together,  their  Lordships 
see  upon  the  face  of  it,  that  it  was  intended  only  as  a 
security.  By  it,  several  portions  of  the  landed  estate 
of  Goureeclmrn^  including  the  Talook  in  question,  were, 
in  consideration  of  a  debt  of  Rs.  47,000,  stated  to  be 
the  amount  which  he  owed  to  the  estate,  conveyed,  not 
to  any  person  in  trust  for  the  benefit  of  any  parties 
who  might  be  entitled  to  the  estate,  but,  singularly 
enough,  to  the  wife  herself,  who  was  the  tenant  for 
life   of    the  residue.     It  seems   remarkable   that  the 
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1857.  instrument   should   have   been    prepared   in    such   a 

CocKRANE  shape  by  Messrs.    Collier  &  Btrd^  who  are  described, 

HuRRosooN-  ^^^  ^^  doubt  accurately,  as  highly  respectable  solici- 

BUKBi  tEBiA.  tors  at  Calcutta. 

Shortly  afterwards,  it  seems  ta  have  suited  some 
arrangement  of  the  husband  that  a  change  should  be 
made  ;  and  in  circumstances  which,  perhaps,    do  not 
clearly  appear,  a  part  of  the  property  was  withdrawn 
,  from  the  security  ;  the  wife  was  treated  as  having 

received  Es.  20,000,  or  27,000  of  the  Es.  47,000, 
which  it  is  probable  enough  she  never  did  receive,  and 
a  second  mortgage  deed  was,  in  Aj)ril,  1831,  taken 
in  her  name  for  the  reduced  amount.  This  deed,  in 
all  substantial  respects,  was  similar  to  the  former  deed. 

Now,  if  the  matter  had  rested  here,  and  the  instru- 
ment of  1832,  upon  which  so  much  stress  has  been 
laid  throughout  the  argument  here  and  below,  were 
out  of  the  question,  it  appears  to  their  Lordships, 
upon  the  evidence,  that  the  validity  and  good  faith  of 
these  transactions  could  not  have  been  successfully 
impeached  or  affected.  As  I  have  said,  there  is  every 
reason  to  believe,  indeed,  to  be  satisfied,  that  the 
amount  of  debt  due  from  Goureechurn  to  the  estate 
of  Chuckerhutty  was  considerable  ;  it  could  not  have 
been  less  than  Es.  20,000,  and  it  may  by  possibility 
have  amounted  to  Es.  47,000.  There  may  not,  or  may, 
have  been  an  intention  upon  the  part  of  Goureechurn 
to  prefer  the  wife  to  his  other  creditors  ;  but  if  that  was 
his  intention,  it  does  not  necessarily  invalidate  the  in- 
strument. It  is  not  proved  that  there  was  any  contem- 
plation of  insolvency  :  the  transaction  of  April^  1831, 
was  more  than  two  years  before  the  insolvency,  which 
did  not  take  place  until  the  month  of  December^  1833. 

The  suit  was  not  to  redeem  her  as  a  mortgagee  ;   it 
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was  to  impeach  her  title  upon  the  ground  of  fraud ;        ^^^'^• 
nor  as  a  suit  for  redemption  has  it  been  treated  by  the    Cockrane 
Appelktnt,  because  it  has  been  stated  in  effect  on  his  hurrosooit- 
part  at  the  Bar,  that  if  the  transactions  of  1831  are  con-  ^^^^^  debia. 
sidered  as  forming  a  good  mortgage,  it  would  not  be 
worth  the  while  or  money  of  the  Appellant  to  redeem  ; , 
a  statement  which  is  not  surprising  when  it  is  seen 
that  the  valuation  of  the  Talook  in  the  plaint  is  placed 
at  Es.  12,000  ;  and  even  considering  that  as  under  the 
true  value,  we  cannot  possibly  place  the  value  of  the 
Talook  higher  than  the  amount  of  the  security  upon 
it.     It  has  been  said  that  all  this  was  a  mere  fraud  for 
the  purpose  of   cheating  the  creditors  of  Goureechurn. 
Their   Lordships  are  of  opinion,   that   the   evidence 
affords  no  ground  to  support  such  an  allegation.     In- 
dependently of  the  side  on  which  the  burthen  lies 
of  supporting  such  an  allegation  (even  if  the  burthen 
had  been  upon  the  Avidow  to  support  the  fairness  of 
these  transactions),  their  Lordships  are  of  opinion  that 
the  transactions  would  have  been  supported,  especially 
considering  the  great  length  of  time  that  has   elapsed 
since  the  year  1831  ;  without  laying  any  stress  upon 
the  decease  of  persons  who  could  give  evidence,  and 
who  have  died  in  the  interval. 

This  case,  indeed,  would  have  been  clear  of  all 
difficulty,  but  for  two  circumstances  ;  one,  the  trans- 
action of  June^  1832  ;  the  other,  the  judgment  of  the 
Supreme  Court,  which  has  been  so  often  mentioned 
during  the  argument. 

Now,  over  the  transaction  of  June^  1832,  there 
seems  to  hang  some  mystery.  Their  Lordships  are 
not  perfectly  satisfied  with  any  account  which  has 
been  given  of  it;  but  the  question  is,  whether  it 
affords  evidence  of  fraud  sufficient  to  impeach  the 
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1857.        prior  transactions  of  1831  ;  and  their  Lordships  think 
CocKRAXE     i^  ^^^^  ^^^-     Whatever  may  have  been  the  reason 
^,     ^'  which  induced  those  who  were  parties  to  that  trans- 

puRRi  debia.  action  to  treat  the  TalooJc  in  question  as  valued  at 
Es.  8,000,  to  make  a  sale  of  it  at  that  value  to  the 
person  for  whom  Nilmoney  'Muiiij  Loll  took  Benamee  ; 
whatever  may  have  been  the  motive  for  that  transac- 
tion— whether  it  was  foolish  or  wise,  whether  fairly 
or  unfairly  intended — their  Lordships  think  that  the 
evidence  wholly  fails  to  connect  the  widow  with  it  as 
a  fi-audulent  transaction,  or  as  one  in  anv  sense  unfair. 
Whatever  character,  therefore,  is  given  to  the  instru- 
ment of  1832,  whoever  is  believed  upon  the  subject, 
their  Lordships  are  of  opinion  that,  in  the  case  of  the 
widow,  it  is  wholly  immaterial ;  her  title  under  the 
instruments  of  1831  is  in  either  case  not  afected  bv 
it,  and,  as  far  as  she  is  concerned,  she  cannot  be 
prejudiced  by  treating  the  cause  as  if  that  instrument 
had  never  existed.  With  regard  to  the  judgment  of 
the  Supreme  Court,  it  is  plain,  that  considering  the 
parties  to  the  suit  in  which  that  judgment  was  given, 
it  is  not  evidence  in  the  present  case,  but  it  was 
treated  in  the  Courts  in  India^  as  their  Lordships 
would  be  disposed  to  treat  it  here,  with  the  greatest 
deference  and  respect  as  a  decision  proceeding  from 
such  a  tribunal.  We  must  recollect,  however,  not 
only  that  that  suit  had  a  different  object  from  the 
present,  independently  of  the  difference  of  parties, 
but  that  the  evidence  here  is  beyond,  and  is  different 
from,  that  which  was  before  the  Supreme  Court  upon 
the  occasion  of  delivering  that  judgment. 

Their  Lordships  have  the  high  authority  of  Sir 
Lcnvrence  Peel  for  saying,  that,  upon  the  present  ma- 
terials applied  to  the  present  issue,  he  entirely  agrees 
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with  the  conclusion    that  the   title   of   the  principal        ^**^'^"- 
Respondent  is  not  impeachable  for  fraud.    He  entirely    Cockrane 
concurs  with  the  opinion   of  their  Lordships  in  this  u^TRp!(isoox- 
ease,  and  in  the  conclusion  to  Avhich  they  have  arrived,    ^ueri  debia., 
namely,  that  this  has  been   an  unsuccessful  attempt, 
and  I   fear  it  may,  without  impropriety,  be   called   a 
litigious  attempt,  after  a  long  lapse  of  3^ears,  to   im- 
peach the  fair  title  of  a  person  who,  if  there  has  been 
fraud,  has,  upon  the  evidence,  as  it  strikes  their  Lord- 
ships, been  a  sufferer  from  that  fraud,  and  in  no  sense- 
a  participator  in  it. 

Their  Lordships  are  of  opinion  that  the  case  en- 
tirely fails  upon  the  merits,  and  this  relieves  thenx 
from  the  necessity  of  deciding  some  other  points  on 
w^hich  they  might  have  made  some  observations.  As 
it  is,  they  cannot  part  with  the  case  without  express- 
ing some  regret  at  the  inference  they  are  obliged  to 
draw  from  the  materials  before  them,  with  respect  to 
the  character  of  this  litigation.  It  is  impossible  for 
them  to  believe,  upon  the  present  materials,  that  the- 
true  state  of  the  case,  as  between  Cochrane  and  Mac-- 
henzie^  was  brought  under  the  notice  of  the  Insolvent 
Court.  Their  Lordships  are  of  opinion,  that  before 
obtaining  leave  from  the  Insolvent  Coui't  to  prosecute 
this  suit,  the  true  nature  of  the  case  should  have 
been  explained,  and  the  Insolvent  Court  should  have 
had  an  opportunity  of  exercising  its  controlling  judg- 
ment upon  the  propxiety  of  the  Official  Assignee  lend- 
ing his  name  for  such  a  purpose,  and  allowing  a  gen- 
tleman, who  was  desirous  of  spending  a  sum  of  Es. 
400,  or  Es.  500,  for  the  purpose  of  buying  a  right  of 
this  description,  to  use  the  name  of  a  public  Officer 
in  the  way  in  which  the  Appellant's  name  has  been 
allowed  to  be  used  ;  for  this,  to  every  substantial  pur°- 
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1857,        pose,  is  the  suit  of  Mackenzie^    from  the   beginning  to 

CocKRANE     the  end,  and  of  him  alone.     Their  Lordships,  however, 

HuRRosooN-  ^^  ^^^^  decide  the  case  npon  that  point,  whether  viewed 

(DURRi  debia,  as  the  suit  of  the  Appellant  or    of   Mackenzie ;  it   is 

a  case  in  which  their  Lord^^hips  consider,  without  the 

slightest  doubt  or  hesitation,^  that  the  appeal  ought  to 

be  dismissed  with  costs. 


Bebee  Tokai  Sherob         _         ,         -     Appellant^ 

AND 

Davod  Mullick  Fureedoon  Beg-  \ 

LAR  and  Gabriel  Avietie    Ter  >   Respondents.^ 
Stephanoos         .       .       -       -     J 

On  appeal  from  the  Sudder  Dewanny  Adawlut  at 

Calcutta. 

15th  &  16th    X  HIS  suit  (a)   was   instituted  by   the   Eespondent^ 
^tl^^.^.^  '    Beglar^  for  possession  of  four  distinct  estates  consist- 

-4 . ,  by  four 
deeds,  con- 
yeyed certain       *  Present :  Members  of  the  Judicial  Committee,— The  Eight 

real  estates      Hon.  T.  Pemberton  Leiffh,  the  Eight  Hon.  Sir  Edward  Evan,  and 
^ear  i>acca.         -,     -^.   -,     -r-r        o-tit-wi 
in  Benamee      the  Eight  Hon.  Sir  John  Dodson. 

for  S.,  his  Assessor, — The  Eight  Hon.  Sir  Lawrence  Peel. 

mistress,  by 
virtue  of 

which  she  /^n  g^^  ^^^^  reported,  mm.  ''  Bibi  Takoi  Sheraab  v.  Mukeethur- 

took  posses-   ^^     ,        ,,  *,  o    1    T^         AT        -r.        ^.^ 
sion.     By  a    vardoon,"  7  Sud.  Dew.  Adaw.  Eep.  547. 

Will  made 

subsequent 

to  the  date  of  the  conveyances,  A.  appointed  G.,  his  illegitimate  son, 

executor,  and  after  satisfying  certain  charges  thereby  created,  which 

would  exhaust  his  whole  estate,  gave  O.  a  life  estate  in  the  residue.  A.  "* 

was  involved  and  in  pecuniary  difficulties,  and  an  action  was  brought 

against  him  in  the  Supreme  Court  at  Calcutta  by  some  of  his  creditors, 

which  action  was  pending  at  the  time  of  his  death,  and  was  revived  against 

G.  as  J..'5  heir,  and  judgment  obtained  against  G.  without  reference  to 
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ing  of  lands  and  houses  in  the  District  of  Dacca^  with        "^^oQ. 
mesne  profits,  in  the  possession  of  the  Appellant,  claim-  BebeeToica.i 
ing  as  purchaser  under  four  deeds  of  conveyance  from      Sherob 
one  Avietie   Ter    Stephanoos^   an  Armenian  merchant     BEGLARi 
of  Dacca^  and  also  as  mortgagee  under  a  foreclosure. 
The  principal  question  was,  whether  these  conveyances 
were  bond  fide^  and  for  valuable  consideration,  or  col- 
lusive and   fraudulent  as   against   Avietie' s  creditors. 
The  Eespondent  Beglar's  title  was  as  purchaser   un- 
der a  Sheriff's  Bill  of  sale  in  execution  of  a  judgment 
of  the  Supreme  Court  at  Calcutta, 

The  facts  of  the  case  are  fully   stated  in  the  judg- 
ment. 

Mr.    Wigram^  Q.  C,  and  Mr.  Leith^  for  the  Ap- 
pellant, 

Contended  that  the  title  of  the  Appellant  as  a  hond 
fide  purchaser  for  a  good  consideration  to  the  four  par- 
cels of  land,  was  fully  established  ;  and  that,  so  far  as 
related  to  the  particular  parcel  included  in  the  fore- 
closure, the  decree  of  the  Zillah  Court,  of  the  7th  of 
April,  1843,  was  a  bar  to  this  suit.  That  this  beings 
in  effect,  an  action  of  ejectment,  the  onus  of  proof  lay 
upon  the  Plaintiff  to  prove  that  a  legal  title  ever  be- 
came vested  in  Gabriel  Avietie  Ter  Stephanoos,  to  these 

his  character  as  executor  of  ^.  Under  an  execution  sale  in  satisfactiori 
of  this  judgment,  the  Sheriff  sold  "  the  right,  title,  and  interest"  of  G. 
to  V.  (whose  interest  afterwards  became  vested  in  B.)  for  a  nominal 
sum.  Ejectment  by  B.  founded  on  the  title  under  the  Sheriff's  Bill  of 
sale,  against  S.  and  O.  to  recover  possession  of  the  real  estate  in  S.^s  pos- 
session, impeaching  the  conveyances  made  to  her  by  ^ .  as  void  as  against 
AJs  creditors.  The  Court  in  India  decreed  possession  to  B.  on  the  ground 
of  the  conveyances  being  fraudulent.  Decree  of  the  Sudder  Court  re^ 
versed  by  the  Judicial  Committee  by  reason, — 

First,  that  the  title  of  S.  to  the  lands  under  the  conveyances  was  es- 
tablished. 

Second,  that  in  the  circumstances  of  G,  having  only  an  uncertain  right 
in  unascertained  property,it  was  not  such  an  interest  as  couldbe seized  by 
the  Sheriff  under  a  writ  of  execution,  and  that  the  Bill  of  sale  was  void. 
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1856.  foiip  parcels  ;  so  as  to  have  been  capable  of  being 
BebeeTokai  seized  by  the  Sheriff  ;  but  that  the  Plaintiif  had  en- 
Sherob  ^[yqIj  failed  to  prove  that  the  Eespondent,  Gabriel 
Beglae.  Avietie  Ter  Stephanoos^  had  any  ''right,  title,  and 
interest"  in  these  parcels ;  or  that  any  right,  title^ 
or  interest  passed  to  him  under  the  Sheriff's  Bills  of 
sale,  which  would  entitle  the  Plaintiff  to  possession-. 
That  the  Will  of  Avietie  had  not  been  proved  ;  but 
even  if  it  had,  it  could  not  affect  the  real  estate 
of  A  vietie.  Xeither  vv^as  it  shown  that  any  interest  of 
Avietie  became  vested  in  Gabriel  Avietie  Ter  Btepha^ 
noos  under  such  Will,  other  than  as  executor :  the 
estates  were  not  mentioned,  and  would  not,  therefore, 
pass.  That  the  estates  were,  in  fact  A^ested  in  the  Ap- 
pellant under  the  conveyances.  The  charges  created 
by  ^l?7e^/6  would  exhaust  his  estate,  even  if  the  four 
estates  were  included,  so  that  there  would  be  no  resi- 
due, and,  therefore,  GabrieVs  interest  was  incapable 
of  being  seized  under  a  writ  of  execution.  They 
further  insisted  that  the  proceedings  in  the  Supreme 
Court  were  altogether  irregular ;  that  Court  treating 
Gabriel  as  heir  instead  of  executor,  and  that  the 
judgment  cred:i:ors  could  only  attach,  in  satisfaction 
of  their  debts,  such  assets  of  Avietie  as  came  to  his 
hands ;  and  if  they  were  insufficient,  then  Beglar'^s 
remedy  was  to  proceed  against  the  real  estate  by 
impeaching  the  bo7id  fides  of  the  conveyances  to  the 
Appellant,  and  recover  the  balance  due. 

Mr.  R,   Pahner^  Q.  C,  and  Mr.    Maude,  for   the 
Eespondents, 

Insisted  that  the  estates  in  question  really  belonged 
to  Avietie.  That  the  pretended  conveyances  by  him 
to  the  Appellant    were    without    consideration,   and, 
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tliereforo,   not  being  bond  fide^   were  void,    Groves  v.        '^^^^^^^ ^ 

Groves  (a),  and  liable  to  be  seized  by  the  Sheriff,  the  BebkeTokax 

transactions  being  collusive  to    defeat  his  creditors.       '    ^, 

ArchholcVs  ''Practice,"  p.  431  (Edit.  1840).     That  at      ^^qlar, 

Avietie's  death  the  estate  passed  to  Gabriel  under  his 

Will.      Gabriel  Avietie  Ter  Stephanoos  v.  Gasper  Mal- 

cum  Gasper  (h).     That  whatever  interest  Gabriel  took 

under  the  Will,  whether  equitable  or  legal,  the  title 

to    recover    the    estates    had    become    vested    in    the 

Eespondent,  Beglar^  under  the  Sheriffs  Bills  of  sale,. 

in  satisfaction   of  the  judgment  against   Gahriel^  who 

was  liable   to   the   debts   of  Iiis   father.     Shunherdial 

Patu  V.   Hurnam  Singh  [c) ;   Macpherson^   ''  On  civil 

procedure,"    pp.    46,    67,    358,    364-5  ;    Marshman^s 

''  Guide  to  the  Civil  Law,'-  p.  734. 

The  Eight  Hon.  T.  Pemberton  Leigh  :  i7tli  July^ 

1856. 

In  this  appeal,  it  is  very  possible,  from  the  course 
which  the  parties  have  thought  fit  to  pursue,  that  it 
may  not  be  in  the  power  of  their  Lordships  to  arrive 
at  the  substantial  justice  of  the  case,  whether  they 
affirm  or  reverse  the  judgment.  But  we  can  deal 
Avith  the  case  only  in  the  shape  in  which  it  comes 
before  us. 

The  facts  appear  to  be  these  : — The  Appellant 
lived  with  an  Armenian  merchant,  of  the  name  of 
Avietie  Ter  StejyJianoos,  as  his  mistress.  At  what 
time  this  connection  began,  does  not  distinctly  appear^ 
but  it  began  before  the  year  1827.  During  the  con- 
tinuance of  this  connection  several  transactions  took 
place  between  Avietie  and  the  Appellant,  which  ap- 

(rt)  3  You.  &  Jer.  163.  {h)  7  Sud.  Dew.  Aclaw.  Rep.  53. 

[c)  6  Sud.  Dew.  Rep.  N.  W.  P.  0. 
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Sherob 
Beglar. 


1856.       peai'  to  have  been  in   the  na4;ure   of  purchases  and 
BebeeTokai  sales. 

Four  different  conveyances  of  property  were  exe- 
cuted by  Aviette  to  the  AppeUanty  all  purporting  to 
be  conveyances  made  for  a  valuable  consideration- 
hond  fide  paid.  The  first  of  these  transactions  took 
place  in  the  year  1827  ;  the  second  and  third  took 
place  in  the  year  I  832.  One  of  the  transactions  in 
the  year  1882,  was  a  conditional  sale  in  the  nature 
of  a  mortgage,  which  was  made  absolute  in  the  year 
1840.  The  fourth  was  a  transaction  which  took. 
place  in  the  year  1833^  and  was  of  this  description, 
Avietie  appears  to  have  fallen  into  difficulties,  and 
judgments,  by  a  number  of  his  creditors,  having  been 
obtained  against  him,  a  portion  of  his  property  was 
23ut  up  for  sale  in  the  year  1883,  and  purchased  by 
an  individual  named  Ilurckundury  who  is  represented 
to  have  been  an  agent  of  the  family  of  Avietie^  and 
the  conveyance  and  purchase  under  that  execution 
was  represented  by  Hiirchundtir  to  have  been  made 
on  behalf  of  the  Appellant,  and,  in  1887,  the  pro- 
perty was  conveyed  toher  by  him. 

Now,  before  the  death  of  Avietie^  several  other- 
suits  had  been  instituted  against  him,  one  by  a  person 
of  the  name  of  Fetrose.,  and  two  by  another  creditor 
of  the  name  of  Beqlar, 

On  the  17th  of  uApril^  1836,  Beglar  instituted  these- 
two  suits,  one  claiming  a  balance  of  account,  and  tlie 
other  claiming  a  sum  of  money  for  rent  alleged  to  be 
due.  It  appears  that  Ametie  lived  but  a  few  months,, 
or,  perhaps,-  a  few  weeks  only,  after  the  institution 
of  these  suits,  and  he  died  in  the  year  1885,  before  he 
had  put  in  any  defence  to  these  suits.  Upon  his 
death  a  summons  was  taken  out,  calling  ou  his  heir^, 
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or  representative^  to  appear  and  defend,  and  after  some        i^^e. 
dela}'",  Gabriel  A  vietie  Ter  Stepkanoos,  his  son  (though  BebweTokai 
-as  it  appears  an  illegitimate  one   only),  appeared  and       Sherob 
took  u]3  the  defence  to  these   suits.     He   appeared  as      Begl.\r. 
tlie  son  and  heir  of    his    father,   Ametie.    The    suits 
seem  to  have  iDeen  revived   against  liim,  without  any- 
very  particular  inquiry   a^   to   the  nature  of    the  in- 
terest he  had,  hut  he  was  treated  as  the  representa- 
tive of  his  father.     Decrees  were   obtained  in  these 
suits,  by  Beglar  against  Gabriel^  and   the   suits  being 
suits  originally  instituted   against  the  father  for  debts 
due  from  the  father,  of  course   the   decrees   ought  to 
have  been  against  the  son  iu   his  representative   cha- 
racter ;   decrees  in   short    against  the    estates  of  the 
father.     Probably  that  may  have  been  the  intention 
of  the  decrees,  but  the  language  of  tliem^  according  to 
.our  notion,  is  a  little  unsound. 

The  first  decree  was  made  on  the  31st  of  August^ 
1836,  and  the  other  in  Decemher  of  the  same  year. 
The  terms  of  that,  and  the  decree  in  the  second  suit 
{which  appears  to  be  much  the  same  as  the  other), 
are  as  follow  : — ''  The  sum  which  the  Piaintiif  is  en- 
titled, therefore,  to  recover  from  the  Defendant  (who 
is  the  heir)^  is  Pts.  381.  8a.  Ic,  for  interest;  and 
principal,  Es.  2,591,  making  a  total  of  principal  and 
interest  of  Ks.  2,972.  8a.  13g.  Ic,  because,  after  the 
death  of  A  Viet  la  Ter  SiephanooSjtlmt  Kaluvaja  Gabriel 
Avietie  Ter  Stejjhanoos^  Defendant,  is  his  son  and  heir, 
is  evident  from  the  answer,  and  the  proceeding  upon 
the  record.  Payment  must,  therefore,  be  made  by  the 
Defendant." 

This  is  the  form  in  which  tbe  decree  was  pronounced 
in  both  suits.  It  certainly  is  one  which  seems  in  its 
terras  to  imply  a  personal  liability    on  the  part  of  the 


516  CASES    IN    THE    PKIA'Y    COUNCIL 

1856.  son,  but,  at  all  events,  it  is  a  decree  against  the  son  in 
BebeeTokai  liis  jL'epresentative  character ;  and  had  the  proceeding 
^•REROB  i^QQii  taken  by  Beglai-  as  against  what  is  called,  in  Indian 
3EGLAR.  iiie  decree-holder,  no  doubt  the  estates  of  the  father 
might  have  been  made  responsible  for  that  debt. 
Having  obtained  this  decree,  Beglar  proceeded  to 
attach  the  property  which  was  in  the  hands  of  the 
Appellant  as  being  the  property  of  the  deceased,  his 
debtor,  and  liable,  therefore,  to  the  payment  of  his 
demand.  But  in  the  meantime  various  proceedings 
had  taken  place,  partly  in  suits  instituted  by  other  of 
the  creditors  and  partly  in  suits  in  which  Beglar  him^- 
self  was  a  party,  in  which  the  Court  had  so  dealt  with 
this  property  that  they  had  held  Wi^i^  prima  facle^  -o^t 
all  events,  the  whole  of  it  was  the  property  of  the 
Appellant  and  could  be  recovered  back  from  her  only 
by  a  suit  instituted  against  her. 

When,  therefore,  Beglar  attempted  to  attach  this 
property  so  belonging  to  the  creditor  of  Avietie^  the 
Sadder  Ameen^  before  whom  the  case  came,  held,  that 
he  was  concluded  by  what  had  taken  place  in  the  first 
proceedings,  and  that  although  his  own  opinion  was, 
that  these  transactions  were  fraudulent,  he  could  not, 
after  what  had  been  determined  on  the  former  suits, 
give  effect  to  that  opinion. 

From  that  decree  there  was  an  appeal  to  the  Sadder 
Lewanny  Court,  and  that  Court  confirmed  the  opinion 
of  the  Sadder  Amcen,  and  referred  Beglar  to  more  re- 
gular proceedings  to  give  effect  to  his  claim. 

Now,  if  he  had  thought  fit  to  pursue  that  course^ 
the  real  question  between  these  parties  would  have 
properly  come  on  for  trial. 

That  instruments  to  the  efi'ect  stated  had  been 
executed.  appear.'=^  to   their    Lordships   to   ndmit  of  no 
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Beglar.. 


reasonable  doubt ;  but  cousideriug  the  nature  of  the  re-  ^^^6. 
lation  subsisting  between  Aviefie  and  his  mistress,  con-  BebekTokai 
sidering  the  state  in  which  the  Appellant  appears  to 
have  been  placed,  namely,  tliat  of  a  slave  girl ;  consider- 
ing the  pecuniary  difficulties  at  all  events  which  seem 
at  di:fferent  times  to  have  pressed  upon  Avietie  ;  un- 
doubtedly the  nature  of  these  transactions,  as  real 
transactions  of  mortgage  and  sale,  purchases  for  con- 
siderations actually  paid,  were  open  to  great  doubt, 
and  those  doubts  would  have  been  solved,  and  the 
whole  of  the  facts  of  these  transactions  would  have 
been  investigated,  had  Beglar  thought  ht  to  prosecute 
a  suit  for  that  purpose  as  a  creditor  of  Avietie.  And 
if  he  had  prosecuted  a  suit  in  that  character,  what 
would  have  been  the  effect  ?  Would  it  have  been 
that  he  would  have  recovered  the  whole  of  the  pro- 
perty against  the  Appellant  ?  Supposing  he  had  sub- 
stantiated his  case,  the  effect  of  it  would  have  been 
this — that  as  against  his  debt,  as  against  his  claim, 
these  transactions  could  not  have  been  maintained  ; 
but  the  moment  his  debt  was  satisfied,  the  moment 
the  amount  of  these  two  judgments  had  been  satisfied^ 
the  remainder  of  the  property  would  have  remained 
in  the  hands  of  the  Appellant,  subject  only  to  similar 
claims  by  persons  who  could  make  out  a  similar  case- 
asrainst  it  as  creditors  of  Avietie. 

For  some  reason  which  it  is  extremely  difficult  to  un- 
derstand, and  to  which  it  is  hardly  possible  to  attribute 
any  fair  motive,  the  course  which  Beglar  thinks  fit  to 
take  is  this :  He  has  established  a  demand  which 
clearly  was  a  demand  against.  Avietie^  the  father,  but 
the  judgments  are  worded  in  terms  which  seem  to 
constitute  a  personal  liability  on  behalf  of  Gabriel^ 
and,  therefore,  in  the  year  1842,  he  brings  an  action 
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1856.        in   tlie  Supreme  Court  at  Calcutta  against   Gabriel  for 

BebeeTokai  the   purpose  of  makiug  him  personally  responsible  to 

SiiRRoB      ^i^g  iudsrments  whicli  had  been  obtained  in  the  Sadder 

Beglar.      Court,  and  whicli  clearly  ought  to  have  bound  the  son 

only  to  the  extent  to  which  he  had  either  possessed,  or 

neglected  to  possess,  the  property  of  his  father. 

That  action  was  tried   on   the    11th  of  Fehniary^ 
1842,  and  the  only  notice  we  have  of  what  took  place 
on  that  occasion  is  a  short  note,  by  which  it  appears 
that  a  simple  verdict  was  taken  against  the  Defendant, 
without  referonce  to   his  being   executor.     Upon  that 
verdict  the  principal  and   interest  are   taxed,  and  the 
whi^le  amount  is  found  to  be  E-s.  10,159.     Upon  that, 
judgment  w^as  entered  up.  But  here  again,  we  have  no 
-  evidence  of  what  the  contents  of   that  judgment  were. 
Under  an  execution  issued  upon  this  judgment,  it 
appears   that  property   alleged  to  belong  to    Gabriel^ 
including  the  property  which   had  been  conveyed   by 
the  father  to  the   Appellant,  w^as  put  up   for  sale   in 
several   lots.     One  of   these  lots   consisted  of   ''  the 
right,  title   and   interest  of    Gabriel  Avietie  Ter  Ste- 
jj/ianoos^^  in  a  portion  of  a   Ttdook  near   Dacca,  and 
Mukecthur    Vardoon    became    the    purchaser    for    the 
sum  of  Ks.  20. 

He  became  the  purchaser  also  of  other  lots  ;  whether 
the  price  was  equally  nominal,  I  do  not  know  ;  but  I 
think  it  somewhere  appears  that  about  Es.  1,530  were 
paid  for  the  whole  of  these  estates.  By  a  Bill  of  sale 
executed  by  the  Sheriff  on  the  26th  of  Jime^  18-13,  it 
is  recited  that  a  writ  of  fieri  facias  was  issued  out  of 
the  Supreme  Coiu't  of  Judicature,  at  Fort  William^ 
dated  the  4th  of  April,  1842,  whereby  the  Sheriff  was 
commanded  to  levy  u})on  the  houses,  lands,  debts, 
nud  other  effects,  real  and  personal,  of  Uabricl  Avietie 
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Ht   Slejjhanoos   in    tlie    writ     named,    to    a    certain        i<'^''<^- 
amonnt  tlierein  mentioned^  and    to   have    that   money  BEBEEToKbi 
before  the  Justices  oi  the  Snpreme    Conrt    of  Judica-      '  herob 
ture  on  the  15th  day    of  Jimc^    to    render  to    Beg-     Bi^^glak, 
1x17%  in  the  writ  also    named.     It    then  recites    that 
the  Sheriff,     by   virtue    of  the    writ    of  fieri  facias^ 
did  seize  ''  the  right,  title,  and    interest  of    the    said 
Gabriel  A  vie  tie  Ter  Stejohanoos  of,  in,  and  to  (amongst 
other  property)  all  that  six  anaSy  six  gunddks^  and  two 
erantees^  share  of  a  Taloolc  situate,  lying,  and  being  at 
lloope  Gunge ^  in  the  District  of  Dacca  ;''    that    under 
a  writ  of  venditione  exponas^  this  property  was  put  up 
to  sale,  and  that    Makeethur    Vardoon  was  the  highest 
bidder  for  the  same,  at  the  sum  of   Es.  20  ;  and  then 
the  Sheriff  ^'  doth,  as  much  as  in  him  lies,  and  he  can 
or  may,    both   at  law  and    in    equity,    bargain,   sell^ 
assign,  and  transfer  to    Muheethur  Vardoon^  the  right^, 
title  and  interest  of    Gabriel  Avietie    Ter    Stephanoos'^ 
in  this  estate.     Similar   Bills   of  sale    were   executed 
as  to  the  rest  of  the  property. 

On  the  12th  of  December ^  1843,  about  six  months' 
after  the  date  of  this  Bill  of  sale,  the  present  suit 
was  instituted  in  the  name  of  Vardoon^  as  purchaser 
of  the  interest  of  Gabriel  Avietie  Ter  Stephanoos  in 
these  estates  ;.  and  Gabriel^  and  the  present  Appellant 
(who  was  in  possession  of  the  property  and  had 
been)  in  possession  of  it  for  a  period  of  fifteen 
years),  and  Beglar^  were  made  Defendants.  That 
ease  came  on  to  be  heard  before  the  Sudder  Ameen 
on  the  28th  of  November^  1844.  He  was  of  opinion 
that  all  these  transactions  which  had  taken  place 
between  Avietie  and  the  Appellant  were  fraudulentj. 
as  made  with  the  intention  of  defeating  the  ere- 
ditor^  of   Avietie^  and  he  pronounced  a  decree   in  fa- 
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1856.        YOur  of  tlie  Plaintiff  in  that  suit.     The    case  was    caf- 

ibeeTokai  ried  by  appeal  before  the  8iidder  Deivanny  Court,  and 

^/°       that  Court,  by  a  majority  of  two    Judges  against  one^ 

BEG1.AR.     confirmed  the  judgment,   and  against   that   judgment 

the  present  appeal   is  brought.     There    can   be   little 

doubt  that   Beglar   was   the  real  purchaser  of    these 

estates  in  the  name  of    Vardoon  ;  and  Vardoon  having 

died  pending  these  proceedings,    Beglar^  on  his  death, 

became  his  representative,  and  he    revived  the  suit  in 

that  character  as  Plainti:ff. 

Now,  is  it  not  very  clear,  upon  the  terms  of  this 
decree,  what  it  was  that  the  Court  intended  to  give 
to  the  Plaintiff  by  the  eftect  of  its  order  ?  The  terms 
of  it  are  :  "  It  is,  therefore,  ordered,  that  the  Plaintiff's 
claim  be  decreed  in  this  case,  and  that  the  Plaintiff 
take  possession  of  four  anas  of  the  share  of  this 
TolooJc^  and  all  other  property  set  forth  in  the  plaint, 
together  with  the  toasilat  (mesne  profits)  from  Majj, 
184:4,  the  day  of  the  purchase,  to  the  date  of  posses- 
sion." 

Now,  the  first  objection  which  is  made  to  the  decree 
which  has  been  thus  pronounced,  is  this  :  It  is  said, 
'^  The  property  which  is  sought  to  be  recovered  in  this 
suit  was  originally  the  property  of  Avietie  ;  you  must, 
therefore,  show  first,  that  Avietie  on  his  death,  by  some 
means  or  other,  passed  this  property  to  Gahriel^ 
either  as  his  heir,  or  by  devise,  or  in  some  other 
form,  and  you  do  not  show  any  mode  by  which  any 
interest  whatever  in  this  property,  which  belonged  to 
Avietie  at  the  time  of  his  death,  could  become  vested 
in  Gabriel.''''  But  it  is  said  further,  ^'  If  you  do  show 
that  the  property  became  vested  in  Gahriel^  the  next 
point  that  you  have  to  make  out  is  this  :  you  must 
show  that  the  property  of  Gabriel  has   become   vested 
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iu  Begla}\   and   you  cannot   show  that,   because  the         1856. 

interest  of  Gabriel^  if  he  had  any  interest,  was  such  bebeeTokai 

as  was  not  capable  of  being  seized  or  sold  under  a       Sherob 

writ    of  execution  from   the   Supreme  Court."     And       Beqlar 

they  say  further,    ^'  Supposing  these  difficulties  to  be 

out  of  the  way,  Gabriel  can  claim,  under  the  father,  ^ 

only  as  a  mere  volunteer  ;  you  can  claim  only  in  the 

same  right,  as  being  in  the  same  position   in  which 

Gabriel  himself   claimed ;    and   if   these    deeds   were 

good  against  Gabriel^  they  are  good  against  you.     If 

he  could  not  impeach  these  transactions,  neither  can 

you. 

NoWj  upon  the  first  point,  namely,  the  transmission 
of  interest  from  Avielie  to  Gabriel^  the  case  seems  to 
stand  thus :  It  is  admitted  that  Gabriel^  although  the 
son,  was  the  illegitimate  son  of  Avielie^  and  was  not 
the  heir  of  his  father,  and,  in  that  character,  therefore, 
could  not  take  this  property.  But  then  it  is  said 
there  was  a  Will,  which  was  made  by  Avielie,  in 
February,  1835,  a  few  months  before  his  death  ;  under 
which  Gabriel  became  the  devisee  and  general  legatee 
of  the  whole  of  the  Testator's  property,  subject  to  the 
charges  which  were  created  by  that  Will.  It  is  said 
on  the  part  of  the  Appellant,  that  that  Will  was 
not  properly  in  evidence,  for  although  a  Will  was 
produced  (or  rather  an  official  copy  of  a  Will  was 
produced),  there  was  no  examination  of  witnesses, 
and  though  that  Will  had  been  proved  by  Gabriel,  as 
to  the  personal  estate,  that  would  be  no  evidence 
against  the  Appellant ;  at  all  events  it  would  not 
affect  the  real  estate. 

If  it  would  be  necessary  to  decide  that  question, 
their  Lordships  would  be  inclined  to  hold  that  the 
Will  was  sufficiently  in  evidence  for  the  purposes  of 
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J^56.        this  suit.     The  Eegulatiou  provides  that  Avhere  doeir- 
BebeeTokai  ments  are  produced,  and  they  are  not  disputed,   they 
SiiERaB      ^^^^^  ^^  received  without  proof. 

Beglar  As  to  the  pleadings  on  that  subject,   the   case  was 

this  :  The  Appellant,  when  called  on  to  answer  as  to 
the /ac?/2W2  of  this  Will,  said,  ^^  What  does  it  signify 
if  there  is  such  a  Will  ?  :  If  such  a  Will  be  produced 
it  cannot  have  any  effect  against  my  interest."  The 
official  copy  of  the  Will  was  produced  at  the  hearing, 
and  there  does  not  appear  to  have  been  any  objection 
taken  to  the  reception  of  that  instrument,  or  any 
demand  made  on  the  part  of  the  Appellant  that  the 
instrument  should  be  regularly  proved  by  witnesses. 
If,  therefore,  it  were  necessary  to  determine  that 
point,  their  Lordships  would  be  of  opinion  that  the 
Will  was,  for  the  purposes  of  the  suit,  as  against  th^ 
Appellant,  sufficiently  established. 

Then  it  is  necessary  to  look  to  what  the  nature  of 
the  Will  really  is,  in  order  to  see  whether  it  is  of  such 
a  character  as  that  it  would  pass  to  Gabriel  the  legal 
estate  in  this  property,  in  a  form  in  which  it  could 
be  the  subject  of  seizure  under  a  writ  of  execution 
from  the  Supreme  Court,  as  the  law  at  that  tim^e 
stood. 

The  Will  ia  substance  is  this  :  The  Testator  de- 
clares that  his  son,  Gabriel,  shall  be  his  heir  and  exe^ 
cutor  for  the  purpose  of  executiag  the  intentions  d 
his  Will,  and  thereby,  no  doubt,  he  became  trustee 
for  the  purpose  of  executing  the  diiferent  dispositions 
contained  in  that  instrument.  Those  dispositions 
were  to  this  effect :  there  was  first  a  charge  by  way 
of  annuity  of  Es.  1,200,  in  favour  of  the  present  Ap- 
pellant, all  the  debts  were  to  be  paid,  there  were  very 
large  legacies  to  be  discharged,   and  after  all  these 
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charges,  debts,  legacies,  and  annuities  had  been  satis-        i^^^- 
fied  or  provided  for,  as  to  the  remainder  of  the  estate,  BebekTokai 
Gabriel  was  to  be  tenant  for  life,  with  remainder  to  his      '    ^^ 
sons.     He,  therefore,  was  entitled  to  nothing  for  his      Beglae 
own  benefit  but  a   life-interest  in  the   residue   of  the 
real  and  personal  property  of  the  Testator  after  all 
the  charges  upon  it  had  been  satisfied  and  provided 
for,  and  after  a  full  administration  had  taken  place  of 
the  assets  for  the  purpose  of  discharging  these  several 
dispositions. 

I^ow,  was  that  an  interest  which  could  be  sold 
imder  an  execution  issued  in  the  Supreme  Court 
against  the  property  of  the  Testator  ?  We  have  the 
concurrent  opinion  of  the  two  very  highest  authorities 
in  this  country,  on  the  subject.  Sir  Edtvard  Ryan  and 
Sir  Lawrence  Peel^  who » are  most  clearly  of  opinion 
that  no  such  interest  could  pass  under  such  in  execu- 
tion, and  that,  therefore,  the  Bill  of  sale  under  it  was 
absolutely  null  and  void.  Indeed,  the  grossest  in- 
justice would  be  done  if  the  transaction,  as  it  has  taken 
place,  could  stand.  For  what  is  the  effect  of  it  ? 
The  effect  of  it  is  merely  this  ;  that  there  being  some 
uncertain  rights  in  some  uncertain  property  in  the 
District  or  City  of  Dacca^  at  a  distance  from  Calcutta^ 
it  being  uncertain  whether  the  property  was  worth 
Es.  100,000,  or  whether  the  interest  of  the  debtor  is 
worth  anything ;  that  property  is  put  up  for  sale  (that 
is,  the  right  and  interest  of  the  debtor  in  that  property 
is  put  up  for  sale)  in  Calcutta^  and  I  think  it  appears 
here  to  have  been  bought  for  mere  nominal  sums,  it 
being  utterly  impossible  that  there  could  be  any  satis- 
factory means  of  determining  the  value,  or  procuring 
a  fair  price  by  the  competition  of  purchasers  acquainted 
with  the  value,  or  capable  even  of  ascertaining  the 
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1856,  ^      value  of  the  property.     But  beyond  that,  the  effect  of 

BeberTokai  it  is  this :    that  for  these  nominal  considerations  the 

^^y.^^^      purchaser  is  to  obtain  the  whole  of  this  property  ;   al- 

Beglar      though  supposing  all  these  deeds  to  be  void  against 

creditors  of  Aviefie,  the  very  utmost  that  ever  could 

have  been  demanded  against  the  Appellant  out  of  this 

property  by  this  suit,  would  have  been  the  amount  of 

the  debt  originally  due  from  Avietie^  and  properly  re- 

coverable  against  his  asssets. 

Now,  the  fact  that  the  Bill  of  sale  was  void  and 
passed  nothing  to  the  purchaser  would  alone  be  suffi- 
cient to  dispose  of  this  case,  but  as  it  was  not  the 
ground  on  which  the  Court  below  proceeded,  it  will 
be  more  satisfactory  to  advert  to  the  other  grounds. 
The  other  grounds  are  these :  Although  these  instru- 
ments are  open  to  suspicion,  they  are  open  to  suspi- 
cion at  whose  instance  ?  They  are  open  to  suspicion 
as  between  the  creditors  of  Avietie  and  the  Appellant. 
They  are  open  to  no  suspicion  at  all  as  against  the 
creditors  of  Gahriel.  Gabriel  is  a  mere  volunteer. 
GahrieVs  creditors  might  well  dispute  any  fraudulent 
assignment  which  Grhriel  had  made ;  but  how  can 
GahrieVs  creditors,  or  a  purchaser  from  Gabriel^  dis- 
pute the  validity  of  transactions  which  Gabriel^  before 
the  institution  of  this  suit,  and  long  before  the  institu- 
tion of  the  suit  on  which  the  present  claim  was  esta- 
blished (that  is,  before  the  institution  of  any  suit  in 
the  Supreme  Court),  had  recognised  and  abundantly 
confirmed?  And,  therefore,  even  if  these  different 
objections  to  which  we  have  adverted,  in  respect  of 
the  form  of  the  suit,  and  the  nature  of  the  proceed- 
ings, were  removed,  the  character  of  the  Plaintiff — the 
character  in  which  he  sties,  of  a  personal  creditor,  as- 
serting a  personal  liability  against  Gabriel — would   cf- 
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fectually  exclude  those  considerations  upon  wliicli,  and        ^^^^' 
upon  which  alone,  the  transactions  which  are  now  dis-   BebeeTokai 
puted  could  be  subject  to  question.  Shehob 

Their  Lordships,  therefore,  are  very  clearly  of  opi-       Beglar 
nion  that  the  judgment  which  has  been  pronounced 
must  be  reversed. 

It  appears  to  their  Lordships  that  this  has  been  not 
only  a  most  irregular  proceeding,  but  that  it  is  impos- 
sible to  attribute  to  it  any  fair  motive ;  we  heard  none 
at  least  assigned  at  the  Bar  for  the  course  which  had 
been  taken. "  A  most  unfair  advantage  would  have 
been  gained  if  these  decrees  could  have  been  main- 
tained. 

Their  Lordships,  therefore,  are  of  opinion,  that  the 
Appellant  is  entitled  not  only  to  have  the  decree  re- 
versed, but  to  have  the  costs  repaid  to  her,  which, 
under  the  decrees  of  the  Courts  below,  she  has  paid  ; 
to  have  her  costs  of  those  proceedings,  and,  also,  to 
have  her  costs  of  the  present  appeal.  If  there  be  any 
means  by  which  Beglar  can  now  revert  to  his  original 
position  as  a  creditor  of  Avietie^  and  in  that  character 
dispute  these  different  gifts  or  sales,  of  course  it  will 
be  competent  to  him  to  do  so.  If  not,  by  attempting 
to  obtain  an  unfair  advantage  in  an  irregular  manner, 
he  will  have  lost  the  opportunity  of  which  at  one  time 
he,  no  doubt,  might  have  availed  himself. 
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Sreemutty  Sookjeemoney  Dossee 


AND 


Denobundoo  Mulkick  and  others 


Aj}jjellaat, 


Ilespondents , 


« 


O/i  a2)]}eal  from  the  Supreme  Court  at  Calcutta, 

XlIE  question  raised  by  this  appeal  was,  whether 
the  accumuhitions  made  to  and  incorporated  with 
joint  and  undivided  immovable  and  movable  pro- 
perty by  the  manager  of  a  joint  and  undivided  Hin- 
doo family,  with  the  assent  of  his  co-sharers,  by 
means  of  the  surplus  income,   proceeds,   and  profits 

*  Present :  Members  of  the  Judicial  Committee^ — The  Right 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward 
Ryan,  the  Right  Hon.  the  Lord  Justice  Turner,  and  the  Right 
Hon.  Sir  William  H.  Maule. 


4th  &  20tk 
July,  1857. 

Rules  for 
construing 
WillsofHin- 
doos. 

Primarily 
the  woi'ds  of  a 
Will  are  to 
be  considered. 
They  convey 
the  intention 
of  the  Testa- 
tor's wishes, 
but  the  mean- 
ing to  be  at- 
tached to 

them  may  be  affected  by  surrounding  circumstances,  among  which 
is  the  law  of  the  country  in  which  the  Will  is  made,  and  its  dispo- 
sitions are  to  be  carried  out.  If  that  law  has  attached  to  particular 
words  a  particular  meaning,  or  to  a  particular  disposition  a  particular 
effect,  it  must  be  assumed  that  the  Testator,  in  the  dispositions  he  has 
made,  had  regard  to  that  meaning  or  to  that  eifect,  unless  the  language 
of  the  Will,  or  the  surrounding  circumstances,  displace  that  assumption. 

A  Testator  by  his  Will  made  an  absolute  gift  of  his  real  and  personal 
estate  to  his  five  sons  (an  undivided  Hindoo  family)  in  equal  shares,  ar/I  in. 
a  subsequent  part  of  his  Will,in  the  event  of  any  of  his  five  sons  djdng 
without  a  son  or  son's  son,  there  was  a  gift  over  to  such  of  his  sons  or 
son's  sons  as  should  be  alive.  After  the  death  of  the  Testator  the  sons 
lived  together,  and  no  partition  of  the  estate  was  made,  the  surplus 
income  and  the  increment  being  kept  with  the  common  stock.  Upon 
the  death  of  one  ofthe  sons  without  leaving  a  son  or  son's  son,  his  widow, 
who  was  entitled  to  a  life  interest  in  her  husband's  estate,  claimed  her 
husbaiid's  share  of  the  accumulation  of  income,  and  the  increment 
thereon.  Ileld^  upon  a  construction  of  the  Will,  that  in  the  absence  of 
any  direction  of  the  Testator  that  his  sons  should  continue  a  joint 
family,  such  an  intention  could  not  be  imported  into  the  Will,  and  that 
the  Testator's  intention  was  that  his  sons  should  enjoy  during  their  lives 
the  interest  of  their  respective  shares  of  the  property  ;  and,  therefore, 
that,  although  the  deceased  co-sharer's  share  went  over  to  the  survivors, 
the  widow  of  the  deceased  was  entitled  to  one-fifth  of  the  .siu'plus  in- 
come which  had  accumulated  since  the  Testator's  death,  and  during  her 
husband's  lifetime,  and  the  increment  arising  out  of  such  accumulations. 
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of  the    movable    and   immovable  property,    ouglit  to         ^^^^^ 
bCj  on  the  death  of  one  of  such  co-sbarers,  considered     Sreemutty 
and   treated  as  an   iucrement    to  the  original  corpus,    monet^doSee 
and  of  the  same  nature,    so  as  to  pass    entire  with    ^     ^• 
such  corpus  to  his  co-sharers,   or  whether  the  accu-     Mullick. 
mulations    were   to    be    traced  and    ascertained    by 
means  of  an  account  to  be  directed  by  the  Court, 
and  then  severed  from  the  original  corpus  and  treated 
as  if  they  formed  a  part  of  the  separate  and  self- 
acquired  estate  of  the  deceased  co-sharer. 

The  Bill  was  filed  on  the  20th  of  August^  1855,  by 
the  Appellant,  the  widow  of  one  of  five  co-sharers^ 
against  the  Eespondents^  on  the  equity  side  of  the 
Supreme  Court  at  Calcutta.  The  statements  in  the 
Bill  were  to  the  following  effect  :  That  Bustomdoss 
Mullick^  then  deceased,  was  a  Hindoo  inhabitant  of 
the  towm  of  Culcutta^  and  there  carried  on  the  busi- 
ness of  a  Baaian^  and  that  he  left  five  sons,  namely^ 
Beeniiirsi7ig  Midlick  (since  deceased),  Surroopchimder 
Mullick  (also  since  deceased,  the  husband  of  the 
Appellant),  and  the  Eespondents,  Denohimdoo  Mul- 
llck^  Brijohundoo  Mullick  and  Gostohcliarrij  Mullick 
(since  deceased),  who  was  the  father  of  the  Re- 
spondent, Koonjoobeharry  Mullick  and  the  husband 
of  the  Respondent,  Sreemutij  Bhuggohuttg  Dossee. 
That,  during  the  lifetime  of  their  father,  none  of 
the  son  ever,  at  any  time,  had  any  trade  or  busi- 
ness independent  of  and  apart  from  their  father,  or 
acquired  or  became  possessed  of  any  property  or 
estate  separate  or  apart  from  him ;  that  Surroop- 
chunder  Mullick  was,  for  a  few  years  previous  to  his 
father's  death,  perfectly  blind,  which  rendered  him 
totally  unfit  to  take  part  in  or  personally  interfere 
with  the  management  of  the  estate  of  his  father^  oi' 
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1856.  the  expenditure  of  his  own  family  after  the  la  tier's 
Srekmutty  death.  That  Bustomdoss  Mullick  died  on  the  10th  of 
MoNKY^DossEE  Mat'ckj  1841,  havlug  duly  made  his  Will,  the  prin- 
denobundoo  ^^P^^  parts  of  which  were  the  first,  eleventh  and 
Mullick.  fourteenth  items,  which  were  as  follows  : — ^'  First 
Item  I  have  five  sons,  you  four  persons,  and  mid- 
dlemost son,  Surroopehimder  Mullick^  (whose  eyes 
becoming  diseased  he  has  become  blind)  for  this  rea- 
son whatever  estate  I  have  in  ready  money,  in  loan 
papers,  in  jewels,  in  gold  and  silver  personal  orna- 
ments in  dresses  and  cloths  and  chandeliers  and 
lanterns  and  lands  homesteads  &c.  agreeably  to  my 
ledg-er  book  and  abstract  book  and  accordinor  to  the 
cash  book  with  my  own  waiting  therein  all  the  said 
property  remains  for  you  five  brothers  in  equal  shares, 
but  so  long  as  the  said  middlemost  Baboons  eyes  are  not 
cured  so  long  you  four  persons  will  protect  and^look 
after  all  the  said  estate  mentioned  above  and  in  draw- 
ing the  interest  of  the  Company's  papers  and  realizing 
the  outstandings  and  liquidating  the  debts,  and  in  suits 
causes  and  the  like  whenever  it  becomes  necessary  to 
sign  and  affix  signatures  to  anything  you  four  persons 
will  do  that  and  in  consulting  &c.  about  the  worldly 
affairs  and  the  expenses  and  disbursements  that  may 
become  necessary  at  any  time  you  four  persons  will 
be  unanimous  in  that  also  and  incur  the  same  and  the 
said  expenses  will  fall  equally  to  the  five  shares  and 
among  the  abovementioned  immovable  property,  if  it 
if  requisite  to  sell  any  parcel  of  land  in  that  matter 
you  four  persons  will  affix  your  respective  signatures 
and  one  among  you  four  persons  whoever  he  may 
happen  to  be  having  written  and  signed  the  name 
of  the  said  middlemost  Bahoo  will  write  his  own 
name  adding  ^'  by  his  pen"  to  the   same   therein  no 
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one  will  be  able    to  make    any  objection  or   dispute        i^^?. 
having  sold  such  parcel  of  land   you   will  credit  the   Sreemutty 
money  to  the  estate.     By  the  will  of  the  Issore  should  mone?^doSee 
the  eyes  of  the  said  middlemost  Baboo    2:et   well  in   ^     *'• 

•J  ^  ^         ^  Denobundoo 

that  event  the  said  middlemost  Baboo  becoming  an  Mullick. 
executor  in  association  with  you  you  five  persons  will 
transact  every  business  with  unanimity.  Eleventh 
Item.  The  Issore  avert  but  should  peradventure  any 
among  my  said  five  sons  die  not  leaving  any  son 
from  his  loins  nor  any  son's  son  in  that  event  neither 
his  widow  nor  his  daughter  nor  his  daughter's  son 
nor  any  of  them  will  get  any  share  out  of  the  share 
that  he  has  obtained  of  the  immoveables  and  move- 
ables of  my  said  estate.  In  that  event  of  the  said 
property  such  of  my  sons  and  my  sons'  sons  as  shall 
then  be  alive  they  will  receive  that  wealth  according 
to  their  respective  shares.  If  any  one  acts  repugnant 
to  this  it  is  inad'iiissible  however  if  my  sonless  son 
shall  leave  a  widow  in  that  event  she  will  only  receive 
Rs.  10,000  for  her  food  and  raiment.  Fourteenth 
Item.  The  orders  that  I  have  given  to  you  in  the 
above-written  items  you  will  be  unanimous  and  do 
every  act  agreeably  to  those  and  remaining  joint  m 
food  you  will  uphold  the  expenses  and  disbursements 
of  the  family  in  the  manner  the  same  have  been 
hitherto  only."  Tli'^iiddiQV  Biistomdoss  Mullick"^ s  diediih. 
his  sons,  Becrnursing  and  the  Eespondents,  Denohun- 
doo  Brijohundoo,  and  Gostoheliarry ^  proved  the  Will 
in  the  Supreme  Court  at  Calcutta^  and  took  upon 
themselves  the  execution  thereof.  That  upon  and 
after  the  death  of  the  Testator,  the  whole  of  the 
real  and  personal  property  of  the  Testator,  was  trans- 
ferred into  the  joint  names  of  the  five  sons,  and 
jointly  held  and  possessed   by   them  as  owners  and 

VOL.  VI.  0  ^ 
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1857.  proprietors   thereof  under    the  Will.     That,    with   a 

Sreemutty  view  to  improve  the   estate  and   property  left  by  the 

moIJey^dossee  Testator,  his  son,  Beer  nursing^    after  the    death  of  his 

^     ^-  father,   as  the  eldest    son   and  principal   manager  of 

Denobundoo  ,    .  .  ^  •'■  ^ 

MuLLicK.  the  joint  estate,  with  the  consent  and  concurrence 
of  his  brothers,  made  loans  of  money  to  divers  indi- 
viduals, upon  the  security  or  pledge  of  portions  of 
the  joint  property,  real  as  well  as  personal,  bearing 
interest  at  high  rates,  and  thereby  the  joint  estate 
^as  considerably  increased,  and  very  large  accumu* 
lations  accrued  thereon  ;  and  that  from  the  death 
of  the  Testator  down  to  the  time  of  the  death  of 
Su7Toopchunder^  the  annual  income  and  profits  of  the 
joint  estate  actually  received  by  Beernursing  and  the 
Bespondents,  Denobundoo^  Brijohundoo^  and  Gostohe- 
harry ^  very  greatly  exceeded  the  disbursements  and 
expenses  of  the  ^^e.  brothers  and  of  the  whole  of  the 
family  of  the  Testator  ;  and  very  large  accumula- 
tions accrued  from  year  to  year,  and  from  month  to 
month,  by  reason  of  the  surplus  of  income  over  ex- 
penditure, the-  whole  of  which  accumulations  were 
realised  by  Beernursing^  Denobundoo^  BrijobundoOj 
and  Gostobeharry^  and  were  from  time  to  time  in- 
vested and  employed  by  them  in  the  same  manner  as 
the  corpus  of  the  estate  and  very  large  gains  and 
profits  were  thereby  realised  and  the  accumula- 
tions greatly  increased.  That  there  used  to  be  a 
yearly  surplus  of  about  Company's  rupees  two  hun- 
dred and  ten  thousand,  which  surplus  was  accumu- 
lated and  invested,  in  the  manner  aforesaid  by  Beer- 
nursing^  Denobundoo ^  Brijobundoo^  and  Gostobeharry. 
That  after  the  death  of  Bustomdoss  MuUick,  and  up 
to  and  until  the  death  of  iSurroopchunder,  the  five 
brothers    continued  to  live   together,   and  no  division 
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or  separation  in  estate  ever  took  place  between  them,        1857, 
but  that  each  of  them  respectively  drew  and   received   Sreemutty 
from  and  out  of  the  joint  estate  for  the   expenses  and  money  dosTee 
maintenance    of   himself   and   family,   such  sums   of    ^     ^• 

*/  '  ^  Denobundoo 

money  as  he  required,  and  that  entries  of  such  re-  Mullick,  . 
spective  disbursements  were  entered  in  the  joint  Jdiat- 
tah  books  of  account  relating  to  the  joint  estate  ;  and 
that  during  his  lifetime  Sitrroojjchimder  drew  or  re- 
ceived from  the  joint  estate  a  very  much  smaller  sum 
than  his  other  brothers,  and  that  no  account  was  ever 
rendered  to  him  by  his  brothers,  in  respect  of  the  sur- 
plus and  accumulations,  or  of  their  dealings  there- 
with, or  of  the  profits  arising  therefrom.  That 
Suroopchunder  died  on  the  25th  of  Novemher^  1847, 
intestate  and  without  male  issue,  but  leaving  the  Ap- 
pellant, his  sole  widow,  heiress  and  personal  repre- 
sentative, according  to  Hindoo  law  and  custom,  and 
two  married  daughters,  respectively  him  surviving. 
That  in  the  month  of  July^  1849,  Beernursing  also 
died,  leaving  the  Eespondents,  Toolseedoss  Mullick  and 
Soohiddoss  Mullick^  his  two  sons,  him  surviving,  hav- 
ing first  made  his  Will  and  thereby  appointed  the 
other  Eespondents,  Denobundoo  Mullick^  Brijohundoo 
Mullick^  and  Gostoheharry  Mullick^  executors  thereof. 
That,  subsequently,  Gostohehamj  died,  leaving  the 
Eespondent  Koonjooheharry  Mullick^  his  only  son,  him 
surviving,  having  first  made  his  Will,  in  and  by  which 
he  appointed  the  other  Eespondent,  Sreemutty  Bhug- 
gohitty  Dossee^  his  widow,  the  sole  executrix  thereof. 
That  the  above  several  persons  respectively  had  taken 
possession  of  the  whole  of  the  joint  estate,  and  of 
the  accumulations,  additions,  and  increase  thereof,  in- 
cluding the  share  of  the  late  Surroopchunder  in  such 
increase,  additions,  and  accumulations  accrued  during 
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1857.  liis  lifetime,  aud  that  they  continued  to  use  the  same 
Sreemutty  indiscriminately  with  the  corpus  of  the  estate.  And 
MoNET^Dos^sEE  ^^^  Appcllaut  submittcd  that  she,  as  such  Hindoo 
J.     ^'  ^      widow  and  immediate  heiress  and  representative,  was 

Denobundoo  -t^  * 

MuLLicK.     entitled,  for  and  during  the  term  of  her  natural  life, 
to  the  share  of  Surroopchunder  MullicJc  of  or  in  the 
surplus  income  and  accumulations  that  accrued  dur- 
ing the  lifetime  of  Surroopchunder  Mullick  from  or  in 
respect  of  the  joint  estate,  to  be  held  and  possessed 
by  her  as  a  Hindoo  widow  in  the  manner  prescribed 
b}^  Hindoo  law,  and  that  she  also    became  entitled, 
on  her  husband's  death,  to  have  the    legacy  of  Es, 
10,000  given  by  the  Will  of  Bustomdoss  MuUic/c  paid 
to  her  for  her  food  and  raiment,  and  to  such  further 
sum  out  of  the  joint  estate  as  this  Court  might  con- 
sider requisite  for  her  suitable  maintenance,  including 
the  performance  by  her  of  the  usual  religious  acts  and 
ceremonies ;  and  the  Bill  prayed.  First,  that  it  might 
be  decreed    and  declared   that    Surroopchunder  Mul- 
lick, as  one  of  the  five  sons  of  Bustomdoss   Mullick, 
and  as  taking  a  vested  interest  under  his  Will  in  one- 
fifth  share  of  his  property,  became  and  was,  from  and 
after  the    death    of    Bustomdoss   Mullick,    absolutely 
entitled  to  one-fifth  share  of  (i.e  accumulated  income 
of  the  joint  estate  which  acciued  during  his,  Surroop- 
chunder MullicWs,  lifetime,  and  to  one-fifth  of  the  ad- 
ditions to  and  increase  of  the  original  estate  of  Bus- 
tomdoss Mullick,  and  that,  on   the    death  of   Surroop- 
chunder Mullick,  the  Plaintiff,  as  his  widow  and  im- 
mediate heiress  and  representative,  became  entitled  to 
all  accumulations  and  additions  to  the   fifth    share  of 
the  undivided  estate  made  or  accrued  in  the  lifetime 
of  Surroopchunder  Mullick,  as  and  being  estate  abso- 
lutely vested  in   Surroopchunder  Mullick,  deceased,  at 
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the  time  of  his  death,  and  which  passed   to  his  own        1857. 
legal  heirs  and    representatives    in    estate.     Second,   Sreemutty 
that  an  account  might  be  taken   of  the  real  and  per-  mone^^Do^sek 
sonal  estate  of  or  to  wdiich  Bustomdoss  Mullick  died   _     ^* 

Denobundoo, 

seised,  possessed,  or  entitled,  and  of  the  total  and  Mullick.. 
annual  value  and  proceeds  thereof  at  the  time  of  his 
death,  and  that  a  like  account  might  be  taken  of  all 
and  singular  the  proceeds  and  income  of  the  estate 
which  during  the  lifetime  of  Surroopchiinder  Mul- 
lick were  possessed  or  received  by  the  Defendants,  or 
by  Beernursiag  Mullick  and  Gostobeharrij  Mullick^  and 
of  all  investments  of  such  proceeds  and  incomo^  or- 
by  any  part  thereof,  and  of  the  profits  arising  there- 
from, the  Plaintiff  thereby  offering  to  allow  to  the  De- 
fendants, and  of  the  estates  of  Beernursing  Mullick  and 
Gostoheharry  Mullick  respectively,  credit  for  all  moneys 
which, -on  taking  the  account,  should  appear  to  have 
been  received  by  or  paid  on  account  of  SmToopclmn' 
der  Mullick  during  his  lifetime.  Third,  that  the  De- 
fendants might  be  decreed  and  directed  to  pay  or  to> 
transfer  to  the  Plaintiff,  as  such  immediate  heiress  as 
aforesaid  of  Surroopchunder  Mullick^  one-fifth  share 
of  the  amount  of  the  annual  income  of  such  estate  of 
Bustomdoss  Midlick^  deceased^  during  the  lifetime  of 
Surroopchunder  Mullick^  and  of  all  accumulations 
and  increase  which  should  appear  to  have  been  made 
or  to  have  accrued  during  the  lifetime  af  Surroop- 
chunder Midlick  upon  taking  the  accounts,  after  de- 
ducting from  such  one-fifth  share  all  monies  received 
by  or  paid  for  Surroopchunder  Mullick  during  his  life- 
time as  aforesaid.  Fcurlh,  that  the  rights  of  the 
Plaintiff,  under  the  Will  of  Bustomdoss  Mullick.  mi/rht 
be  declared,  and  that  the  Defendants  might  be  decreed 
and  directed  to  pay  over  to  the  Plaintiix,  out  of  the  joint 
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1^^^'-        estate,  the  legacy  or  sum  of  Es.  10,000  for  food    and 
Sreemutty   raiment  in  the  Will  mentioned,  with  interest  thereon 
MONEY  DossEB  fi'om   tho    dcath  of  Surroo^chund^r  MiiUick.      Fifth, 
denobundoo    ^^^^  ^^  ^^^  Court  should  be  of  opinion   that  the  Plain- 
MuLLicK.     -tjff^  as  widow  of  Surroopchunder  Mullick^  was  entitled 
to  maintenance,  including  the  performance  by  her  of 
the  religious  acts,  out  of  the  joint  estate,   irrespective 
of  or  in  addition  to  the  legacy  or  sum  of  Es.    10,000, 
then  that  it  might  be  referred  to  the  Master  to  in- 
quire and   ascertain    what  would  be  a  sufficient  and 
proper  sum  to  be  allowed  to  the  Plaintiflt  for    such 
maintenance,  and  that  all  necessary  directions  might 
be  given   for  payment  of  such    maintenance  to  the 
Plaintiff  as  from  the  death  of  her  husband,  and  for 
securing  the  payment  thereof  for  the  future,  and  for 
further  relief. 

The  Eespondents,  Denohimdbo  MullicJc  and  Brijo- 
hundoo^  filed  a  joint  demurrer  and  answer  to  the  Bill, 
and  thereby  demurred  generally,  for  want  of  equity, 
to  the  whole  of  the  Pill,  except  so  much  of  it  as 
sought  for  payment  of  the  legacy  of  Es.  10,000,  and 
the  other  Eespondents  also  filed  a  joint  demurrer 
generally,  for  want  of  equity. 

The  demurrers  were  argued  on  the  4th  of  December ^ 
1856,  when  the  Supreme  Court  delivered  judgment  as 
follows  : — ^^  The  material  question  raised  by  these 
demurrers  is  novel  and  important,  but  it  seems  to 
us  to  lie  in  a  narrower  compass  than  that  to  which 
the  very  able  and  ingenious  arguments  which  have 
been  addressed  to  us  on  the  subject  were  confined. 
The  Testator,  a  Hindoo,  have  ^^q  sons,  one  of  whom, 
Surroopchunder^  was  afflicted  with  a  partial  blind- 
ness that  incapacitated  him  for  business.  With  re- 
ference   to    this    state    of    his    family,  the    Testator 
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made  a  Will  whereby  he  appointed  his  four  other        i^oV. 
sons  executors,  but  gave  to  the  five  sons  (subject  to   Sreemutty 
a  few   legacies)  the  whole   of  his  property    in   equal  MoNErDos^.EE 
shares.      He    srave    very    particular    directions   as   to    ^     ^• 
its  management,  and  amongst  them,    a  direction  that,     Mullick, 
should  the  eyes  of  Siirroopchunder  get    well,  he  also 
should  become  an   executor.     The    clause,   however, 
upon  which  the  principal    question  in  the  cause  arises 
is   the   eleventh.     By  that  it    was  provided  that  if 
any  of  the  five  sons  should  die    without  leaving  a  son 
from  his  loins,  or  any  son's  son,  in  that  event  neither 
his  widow,  nor  his  daughter,    nor  his  daughter's  son, 
nor  any  of  them,   should  get    any  share  out  of  the 
share  which  the  son  so  dying  had   obtained  of  the  im- 
moveables and  moveables    of   the     Testator's    estate. 
In  that  event  such  of  the  Testator's   sons  and  sons' 
sons  as  should  then  be  alive    were  to  receive    that 
wealth,  according  to  their   respective  shares,    and  the 
widow  of  the  son  dying    without  issue  in    the  male 
line  was  to  receive  a  legacy  of  Es.  10,000,    for  food 
and  raiment.     On  these  pleadings  it  must    be  taken 
as  admitted  (and  we  see  no  reason  for  doubting  what 
is  so  stated),  that  the  brothers  during  the  lifetime  of 
Suyroopchunder    constituted     an     undivided    Hindoo 
family,  joint  in  estate,  as  in  food  and  worship  ;  that 
the  joint  and  separate  expenditure  of  the  members  of. 
this  family  fell  far  short  of  the  income    of  the  joint 
estate  ;  that  the   surplus  income  was  during  the  life- 
time  of  Surroopchunder  profitably  employed,   and  by 
its  accumulations  greatly  increased    the  joint  estate  ; 
and  further,  that  the  sums  drawn  or  received  by  Sur- 
Toopchunder  out  of  the  common  stock  for  the  expenses 
of  himself  and  his  family,   were  to  a  much  smaller 
amount  than  those  drawn  by  his  brothers  for  similar 
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1857.        purposes.     Surroopchimder  died  on  the  25th  of  iVo- 

Sreemutty  vember,  1847,  intestate,  and  without  issue  in  the  male 

MoN^Y^DossEE  ^^^^^'     -^^^  immediate  heiress  and  representative  was 

^'  the  Plaintiff,   his  widow,   but  he  also  left  daughters 

Denobundoo  (J, 

MuLLicK.     w^ho  have  sons.     The  enect,  therefore,  of  the  eleventh 
clause,  so  far  as  it  is  operative,  is  not  merely  to  dis- 
inherit the  w^idow  in  favour  of  those  who  would  take 
in  her   absence,  but  to  break   the  legal   order  of  suc- 
cession  altogether.     That   this   has  been  effectually 
done,  so  far  as  relates  to  that  v/hich  actually  passed 
to  Surroopchimder  under  his  father's  Will,   i.  e.   the 
corpus  of  his  share,  the  Bill  properly  admits,  for  in 
the  present  state  of  the  authorities  it  would  have  been 
idle  to  contend  that  under  the  Hindoo  law,  as  it  exists 
in  Bengal^  the  Testator  had  not  the  power  of  dispos- 
ing of  his  property  by  Will,  or  that  by  that  particular 
instrument   he    has    not    to    the    extent    just    stated 
effectually  altered  the  right  of  succession  to  it.'   But 
the  Plaintiff  seeks  to  distinguish  that  part  of  her  hus- 
band's share  being  the  principal  which  passed  to  him 
under  his  father's  Will,   from  that  which  arose  from 
the  accumulations  of  income  which  accrued  during 
his  life.     She  would  treat  the  latter  as  his  own  estate, 
unaffected  by  his  father's  disposition,  and  claims  it  as 
his  heiress-at-law ;  and  the  first  and  principal  object 
of  her  Bill  is  to  have  these  latter  funds  ascertained, 
separated  and  made   over  to  her.     It  was,   we    ap- 
prehend,  competent  to  this  Testator,  if  he  had  been 
so  minded,  expressly  to  provide  for  the  accumulation 
of  the  surplus  income  of  his  estate,  within  the  limits 
allowed,   by  law,   and  to  make  these  accumulations 
subject  to  the  limitation  over  in  the  event  of  any  son 
dying  without  leaving  issue  in  the  male  line ;   but 
he  does  not  appear  to   us   to  have  done  so,   either 
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expressly  or  by  necessary  implication.     If,   therefore,        1857. 
we  were  to  decide  this  case  by  English  law,  adverting   Srsemutty 
to  the  jealousy  with  which  that  law  protects  the  rights  moIeTdossek 
of  the  natural  heirs,  and  regards  all  attempts  to    put  ^• 

.  ^  ^  Denobundoo 

letters  on  the  enjoyment  of  ;an  estate  actually  given  ;  Mullick, 
and  to  the  effect  of  the  first  clause  of  the  Will,  which, 
however  controlled  by  the  eleventh  clause,  cannot  be 
taken  to  have  given  less  than  a  life  estate  in  his  one- 
fifth  share  of  the  residue  to  Surroopchtmdery  (in  our 
opinion  it  gave  him  an  absolute  interest,  subject  to 
be  divested  in  the  event  which  happened,)  we  should 
be  of  opinion  that  the  Plaintiff's  contention  was 
correct.  Tha  annual  income  as  it  accrued  would 
have  been  Surroopchunder''s  own  absolute  property, 
and  his  father,  to  whom  it  never  belonged,  could  have 
had  no  power  of  disposing  of  it  by  Will  or  otherwise. 
Eut  in  dealing  with  this  case  we  must  not  only  put 
ourselves  as  far  as  possible  in  the  position  of  a  Hindoo 
father  making  a  Will,  in  order  to  collect  the  Testator's 
intention  from  his  expressions,  but  we  must  consider 
what,  according  to  Hindoo  law,  is  the  nature  and  what 
the  incidents  of  property  taken  by  the  five  brothers 
under  their  father's  Will,  and  held  and  enjoyed  by 
them  during  their  joint  lives  as  joint  estate;  because 
upon  that  consideration  must  very  m.uch  depend  the 
effect  to  be  given  to  the  Testator's  intention,  when 
ascertained.  The  Testator's  general  intention  of 
making  a  limitation  of  each  son's  share  in  a  certain 
event  in  favour  of  his  surviving  sons  and  their  sons, 
and  to  the  exclusion  of  the  widow,  or  heirs,  in  the 
female  line  of  the  deceased  son,  as  already  said, 
is  admitted.  We  cannot  collect  from  the  Will  the 
further  intention  attributed  to  him  in  the  course  of 
the    argument  for  the  Defendants,  that  his  property 

VOL.  VI.  !>  2 
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1857.        should  continue    to   be   held   and   enjoyed   as   joint 
Srekmutty  estate ;  we  think  that  he   contemplated   such   an  en- 

moneyDosTee  j^y^^^^'^'^  P^'^^^^^^  ^^^^   cannot   find 

.^     ^-  that  he  has  made  it  imperative,  or   by    any    clear  ex- 

Denobundoo  ,  ,  .        ■*■  J  ,/ 

MuLLicK.  pression  of  intention  has  taken  away  from  the  co- 
sharers  that  right  of  demanding  a  partition  which 
under  the  general  Hindoo  law  each  would  have.  Our 
view  of  his  Will  is,  that,  subject  to  the  legacies  and 
certain  special  direction,  he  left  his  property  to  his 
five  sons  as  an  undivided  Hindoo  familj^,  controlling 
their  rights  as  co-sharers  in  a  joint  Hindoo  estate  in 
one  particular  only,  namely,  that  in  a  certain  event, 
certain  substituted  heirs  should  succeed  to  a  son's 
share  to  the  exclusion  of  his  natural  heirs.  If,  then, 
Surroopchuncler  during  his  lifetime  had  claimed  and 
exercised  his  right  of  having  a  partition,  we  are  dis- 
posed to  think  that  the  income  of  his  share  after  the 
partition  and  its  accumulations  being  his  separate 
property,  could  not  have  been  treated  as  subject  to 
the  limitations  of  his  father's  Will ;  nothing  more 
than  the  corpus  of  his  share  are  taken  on  the  partition 
could  have  passed  under  that  disposition.  But  there 
was  no  partition  in  his  lifetime,  and  the  question 
simply  is,  whether  his  heir  after  his  death,  who,  it  is 
admitted,  cannot  stand  in  his  shoes  as  to  his  whole 
interest  in  the  common  stock,  can  sever  from  that 
common  stock  his  share  of  the  increment  which  was 
made  to  it  in  his  lifetime  ;  or  whether  the  increment 
is  of  the  same  nature  with  and  follows  the  principal, 
and  must,  therefore,  pass  with  it.  Now,  what  are  the 
peculiar  characteristics  of  joint  property  held  and 
enjoyed  by  an  undivided  Hindoo  family  ?  Dealing 
here  with  persons  and  property  in  Bengal,  we  must  of 
course    follow    the  Daya-Bhaga,   whenever  it  di:ffers 
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from  the  Mitacshara^   upon   the   authority   of  which        1857. 
some  of  Sir  Thomas  Strangers  propositions  rest.     Yet,   srekmdtty 
according  to  the  law  as  modified  in  Bengal^  these  pro-  j^j^ney^Dossek 
positions  concerning   property    so   held  and  enjoyed  bundoo 

seem  to  be  incontroUable.  First.  Each  of  the  co-  Mullick. 
sharers  has  a  right  to  call  for  a  partition  {Daya- 
Blmga^  ch.  iii.  sec.  i.  par.  16),  but  until  such  par-- 
tition  takes  place,  and  even  an  inchoate  partition  does 
not  seem  to  vary  the  rights  of  the  co-sharers,  see 
PraivnJdssen  Mitter  v.  Sreemiitty  Bomasoonderg  Bosses 
(Fult.  110),  the  whole  remains  common  stock;  the 
co-sharers  being  equally  interested  in  every  part  of  it. 
Second.  On  the  death  of  an  original  co-sharer  his 
heirs  stand  in  his  place  and  succeed  to  his  rights  as 
ti^ey  stood  at  his  death ;  his  rights  may  also  in  his 
lifetime  pass  to  strangers,  either  by  alienation,  or, 
as  in  the  case  of  creditors,  by  operation  of  law, 
1  Strange' s  '  Hindu  Law,'  p.  178,  and  the  authorities 
there  cited  ;  but  in  all  cases  those  who  come  in,  in 
the  place  of  the  original  co-sharer,  by  inheritance, 
assignment,  or  operation  of  law,  can  take  only  his 
rights  as  they  stand,  including  of  course  the  right  to 
call  for  a  partition.  Third.  Whatever  increment  is 
made  to  the  common  stock  whilst  the  estate  con- 
tinues joint,  falls  into  and  becomes  part  of  that  stock. 
Gn  a  partition  it  is  divisible  equally,  no  matter  by 
what  application  of  the  common  funds,  or  by  whose 
exertions  it  may  have  been  made ;  the  single  ex- 
ception to  the  rule  being,  that  on-  the  acquisition  by 
one  co-sharer  of  a  distinct  property,  with  the  aid 
only  of  the  joint  funds,  the  acquirer  may  take  a 
double  sliare  in  that  property.  The  case  cited  of 
GoGroocJiurn  Boss  v.  Goliichnoneg  Dossee  (Fult.  105), 
and    the    authorities    there   collected   and   enforced. 
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is^*^-  abundantly  prove  both  the  rule  and  the  exception  ; 
Sreemutty  the"  increment  arising  from  the  accumulations  of 
MoNET^Do^sEE  ^indrawn  income  is  obviously  within  the  general  rule. 
dekcbundoo  ^<^^i*^^-  ^  question  arose  in  the  course  of  the  argu- 
MuLLicK.  ment :  it  related  to  the  right  of  co-sharers  on  a  parti- 
tion to  make  those  who,  whilst  the  jointure  of  estate 
continued,  had  drawn  more  than  their  due  shares  out 
of  the  common  stock,  account  for  the  difference. 
The  authorities  certainly  show  that  in  respect  of 
those  exp^^nses  which  properly  fall  upon  the  joint 
funds,  as  disbursements  for  marriages  and  certain 
religious  and  charitable  purposes,  there  exists  no 
liability  to  account,  though  from  the  largeness  of  his 
family  or  other  cause,  one  co-sharer  may  have  re- 
ceived greater  benefit  from  the  joint  funds  than 
another.  But,  on  the  other  hand,  there  are  autho- 
rities, and  those  ancient  authorities  (we  may  instance 
ColehrooJce' s  Digest,  art.  ccclxxiii.  vol.  iii.  p.  391),  which 
plainly  show  that  a  co-sharer  may  make  himself  liable 
for  money  spent  for  enjoyment,  or  other  purposes, 
which  are  not  for  the  benefit  of  the  family  considered 
as  a  whole.  And  we  apprehend  that  at  the  present  day, 
when  personal  luxury  has  increased,  and  the  change 
of  manners  has  somewhat  modified  the  relations  of 
the  members  of  a  joint  family,  it  is  by  no  means 
unusual  that  in  the  common  Khatta  Book  an  account 
of  the  separate  expenditure  of  each  member  is  opened 
and  kept  against  him  ;  and  that  on  a  partition,  even 
in  the  absence  of  fraud  or  exclusion,  those  accounts 
enter  into  the  general  account  on  which  the  final 
partition  and  allotment  are  made.  It  is  not,  how- 
ever, necessary  to  go  at  length  into  this  consideration 
for  the  decision  of  the  question  before  us,  because  the 
right  to  demand  such   an    account,  when    it  exists,  is 
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incident  to  the  right  to  require  a  partition  ;  the  liabi-  ^^^'^* 
lity  to  account  can  only  be  enforced  upon  a  partition.  Sreemutty 
If  then  this  be  the  state  of  an  undivided  Hindoo  money  dosses 
family,  and  these  the  rules  relating  to  their  joint  pro-  d.^^o!undoo 
perty,  does  it  not  follow  that  if  the  law  permits  an  Mullick. 
ancestor  by  Will  to  substitute  for  the  natural  heirs  of 
a  co-sharer  certain  hceredes  facti^  the  persons  so  sub- 
stituted must  stand  with  reference  to  the  joint  pro- 
perty precisely  in  the  shoes  of  the  deceased  co-sharer  ? 
If  they  take  his  share  of  the  corpus,  they  have  clearly, 
in  respect  of  that  share,  the  right  to  demand  a 
partition.  Now,  if  we  were  to  suppose  that  the  sub- 
stituted heir  was  not,  as  in  this  case,  the  co-sharers 
themselves,  but  another  person,  and  that  a  partition 
had  taken  place  on  the  death  of  Surrooioclmnder^  the 
four  surviving  brothers  would  each  have  been  entitled 
to  one-fourth  of  the  joint  fund,  including  the  incre- 
ment as  it  then  stood.  They  could  not,  we  think, 
have  been  subjected  to  a  double  account,  to  an 
account  with  the  substituted  heir  in  respect  of  the 
original  share,  and  to  an  account  with  the  natural 
heir  in  respect  of  the  increment.  Nor  do  we  think 
that  there  could  have  been  an  account  between  the 
two  classes  of  heirs,  the  hceres  natus  and  the  hcere^ 
f actus ^  in  order  to  distinguish  principal  from  incre- 
ment. We  think  it  more  agreeable  to  the  Hindoo 
law  to  hold,  that  what  the  person  substituted  by  the 
Will  for  the  natural  heir  takes  is  the  right,  whatever 
it  may  then  be,  of  a  co-sharer  in  the  joint  estate,  and 
that  in  that,  as  in  the  ordinary  case,  the  fund  is 
single,  and  the  increment  passes  with  the  principal. 
The  difficulty  is  caused  by  engrafting,  as  has  happened 
in  Bengal^  the  testamentary  power  on  the  Hindoa 
law.     The  precise  point  before  us  has  never,  so  far  as^ 
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1857.  we  know,  been  decided;  but  we  are  of  opinion,  that 
Sreemtjtty  we  do  less  violence  to  the  Hindoo  law  in  holding  that 
MoNE?Dos^EE  the  effect  of  such  an  exercise  of  the  testamentary 
denoe'  ndoo  po^^^  i^  to  substitute,  for  ail  purposes,  as  regards  the 
MuLLicK.  joint  estate,  the  person  in  whose  favour  the  disposition 
is  made,  for  the  natural  heir,  than  we  should  do  were- 
we  to  admit  the  principle  of  a  double  representation 
as  to  a  share  in  an  undivided  estate.  We  have- 
already  said  that  we  should  apply  a  different  rule  to 
the  separate  estate  of  Surroopchtmder,  even  though  it 
had  become  separate  by  partition  in  his  lifetime,  and 
as  to  its  principal  remained  subject  to  the  t-estamen-- 
tary  disposition.  On  the  whole,  therefore,  we  think 
the  demurrer  on  the  principal  question  must  be 
allowed.  The  result  is,  that  the  suit  will  be  dismissed 
against  all  the  Defendants  but  the  executors,  and  will 
continue  as  against  them  as  a  mere  legatee's  suit.  A 
further  question  arises,  however,  on  the  demurrer  ol 
the  Defendants  represented  by  Mr.  Fetetson,  rwhioh- it 
is  necessary  to  consider,  as  it  may  have  a  bearing  on 
the  question  of  costs.  It  was  argued  by  him,  that 
whatever  might  be  the  judgment  of  the  Court  on  the 
principal  question,  the  general  demurrers  of  his  client, 
or  of  some  of  them,  must  be  allowed,  because  they 
were  not  necessary  parties  to  the  trial  of  that  question.. 
To  that  view  we  cannot  accede.  We,  of  course,  fully 
admit  the  general  principles  laid  down  in  Holland  v. 
Prior  (1  Myl.  &  Keen.  237) ;  and  as  regards  th^ 
necessity  of  making  the  representative  of  a  deceased 
representative  (which  seems  generally  to  depend  on 
the  question  whether  the  suit  involves  the  general 
administration  of  the  estate),  we  bow,  as  we  are 
bound,  to  the  English  authorities.  But  the  present 
suit  is  a  peculiar  one  :  so  far  as  it  involves  the  board 
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•question  with  which  we  have  dealt  at  such  length,  it  1857. 
is  a  contest  between  one  claiming  a  portion  of  a  fund  Sreemutty 
adversely  to  a  joint  and  undivided  Hindoo  family,  moneTdossee 
who  claim  to  retain  the  whole  as  their  ioint  estate.  ^  '"• 
That  some  of  the  parties  may  be  only  the  legal  per-  Muj^uck-. 
sonal  representatives  of  deceased  co-sharers,  and 
others  only  beneficially  interested  in  the  joint  funds 
sought  to  be  diminished,  does  not,  we  think,  mate- 
rially afitect  the  question.  If  we  had  decided  in 
favour  of  the  right  to  the  accumulations  claimed  by 
the  Plaintiff,  we  should  not  in  this  stage  of  the  suit 
have  seen  our  way  to  dismiss  any  of  the  Defendants. 
All  are  interested  in  the  joint  defence  of  the  common 
fund.  Therefore,  on  the  reason  of  the  thing,  as  well 
as  upon  the  language  of  the  twenty-first  paragraph  of 
the  Bill,  the  general  demurrer  cannot  prevail  on  the 
ground  that  these  parties,  or  any  of  them^  are  impro- 
perly made  Defendants.  The  joint  demurrer  filed 
by  these  particular  Defendants  is  peculiar  in  form. 
There  is  a  general  nemurrer  for  want  of  equity  and 
for  multifariousness,  but  the  last  point  was  not 
pressed  in  the  argument.  There  is  a  partial  demurrer 
to  so  much  of  the  Bill  as  seeks  an  account  of  the 
legacy  of  Es.  10,000,  and  also  a  demurrer  on  different 
grounds  to  the  rest  of  the  Bill,  The  two  last  are  well 
founded,  but  in  fact  they  are  not  necessary,  because 
the  whole  benefit  of  them  is  gained  by  the  allowance 
of  the  general  demurrer  for  want  of  equity,  which  on 
our  construction  of  the  Will  must,  as  to  these  Defen- 
dants, prevail.  The  partial  demurrer  of  the  executors 
must  be  allowed,  but  the  suit  will  proceed  against 
them  in  respect  of  the  legacy.  This  being  our  view 
of  the  case,  we  cannot  but  feel  that  this  being  a  suit 
by  an  heiress-at-law,  seeking  to  have  the  judgment  of 
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1857.        the  Court  on  the  construction  of  an  unusual   and  not 

Sreemutty  very    simple    testamentary    disposition,    in    order    to 

moneyDossee  ascertain  to  what  extent  she  has  been  deprived  of  her 

^      ^-  natural  rights  of  inheritance,  the  costs  of  the  liti^ration 

DENOBtJNDco  ,  .        . 

MuLLicK.  ought  on  general  principles  to  come  out  of  the  estate. 
The  misfortune  is,  that  we  are  not  now  in  a  condition 
to  decree  costs  out  of  the  estate,  and  it  is  necessary 
to  provide  for  the  costs  of  the  Defendants  who  are  to 
be  dismissed  from  the  suit.  This  might  be  done  by 
allowing  their  demurrer  with  costs  to  be  paid  by  the 
Plaintiff,  and  giving  her  leave  to  add  those  costs  to 
her  own  costs  of  suit.  But  as  this  might  expose  her 
to  being  harassed  by  executions,  and  the  Defendants 
have  personally  the  means  of  obtaining  payment  of 
their  own  costs  out  of  the  estate,  we  think  it  best  to 
allow  the  demurrers  without  costs,  and  without  pre- 
judice to  the  question  whether  the  Plain ti;ff  will  be 
entitled  to  her  costs  of  these  proceedings  out  of  the 
estate  as  part  of  her  general  costs   of  the  cause." 

The  present  appeal  was  from  two  Orders  founded 
upon  this  judgment,  and  now  came  on  for  hearing. 

Mr.  K  Palmer,  Q.  C,   Mr.  Rolt,   Q.  C,  and  Mr. 
W.  Pearson,    for  the  Appellant. 

Ko  doubt  the  point  in  dispute  is  novel  and  impor- 
tant, as  stated  in  the  judgment  of  the  Court  below  ; 
but  the  error  of  that  Court  proceeds  upon  the  reason- 
ing that  by  the  Hindoo  law  the  accumulations  follow 
the  corpus,  and  that  the  co-shares  in  this  case  are 
to  remain  a  joint  undivided  family,  instead  of  looking 
for  the  intention  of  the  Testator  to  be  collected  from 
the  Will,  according  to  the  rules  of  construction  adopted 
by  Courts  of  Equity  in  England,  which  must,  we 
submit,   be  applied  to  this  case.      The  fact   of   the 
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power  to  make  a  Will  is  not  questioned,  although  the  1857. 
exercise  of  testamentary  power  by  Hindoos  was  first  Sreemutty 
engrafted  by  the  Supreme  Courts  in  India^  on  the  money^doSee 
native  law  of  succession,  1  Strange' s  '^ Hindu  Law,"  pej^tobundoo 
p.  121  (2  Edit.);  for  an  instrument  in  the  nature  of  Mullick. 
a  Will  was  not  known  by  the  ancient  Hindoo  laWj 
yet  a  testamentary  instrument  like  the  present  is  now 
held  valid  as  a  Will.  The  only  question,  then,  is  one 
of  construction,  which  is  not  inconsistent  with  the 
Hindu  law.  Now,  by  the  first  item  of  the  Will, 
there  is  an  absolute  gift  of  one-fifth  of  the  Testator's 
property  to  each  of  the  five  sons,  but  that  devise 
and  bequest  is  cut  down  by  the  eleventh  item,  which 
provides  that  the  share  of  any  of  the  sons  of  the  Tes- 
tator who  should  die  without  leaving  any  son,  or 
son's  son,  shall  go  over  to  such  of  the  Testator's  sons 
or  sons'  sons  as  should  be  then  alive  ;  but  this  applies 
only  to  the  real  and  personal  estate  of  the  Testatorj 
which  passed  by  the  Will ;  it  was  clearly  a  gift  of  one- 
fifth  part  of  the  specific  property  the  Testator  then 
had,  and  does  not  affect  any  surplus  income  which 
accrued  on  such  share  during  the  lifetime  of  a  son 
who  should  die,  or  any  accretions  derived  from  such 
surplus  income.  The  Appellant's  husband,  therefore, 
had  an  absolute  vested  interest  in  one-fifth  part  of  the 
surplus  income  accruing  during  his  lifetime  from  the 
joint  estate  after  paying  the  joint  expenses  and  dis- 
bursements, and  also  one-fifth  share  of  the  accretions 
and  increment  arising  from  such  surplus,  which,  by 
the  Hindoo  law,  at  his  death  passed  to  the  Appellant 
for  life,  as  his  widow,  1  Strange' s  ^'  Hindu  Law," 
p.  121  (2nd  Edit.)  ;  Daya-Bhaga^  ch.  xi.  sec.  i.  par.  7. 
There  is  nothing  in  the  Will  to  carry  over  the  accu^ 
mulations,  or  to  show  that  the  Testator  intended  the 
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1857.  continuation  of  the  five  sons  to  remain  joint  in  esiate. 
Sreemutty  The  fourteenth  item  expressly  requires  that  they 
MONErDos'^sEE  ^houlcl  bc  joiut  ''  in  food."  But  there  is  nothing  to 
j^^^^  ^^'  ^  show  that  they  are  to  he  joint  in  worship,  or  that  it 
MuLLicK.  was  the  Testator's  intention  that  they  should  remain 
joint  in  property.  He  leaves  them  perfectly  free  to 
separate  and  divide.  The  Hindoo  law  does  not  re- 
quire that  a  joint  Hindoo  family  should  be  joint  in  all 
respects.  F.  Macnaghten' s  ^'  Con.  of  Hindoo  Law," 
p.  55  ;  1  Strangers  ''  Hindu  Law,"  p.  225  (2nd  Edit.). 
These  five  co-sharers  had  all  the  rights  of  absolute 
ownership  except  those  expressly  divested  by  the 
eleventh  item  of  the  Will.  The  Testator  in  fact  as 
done  nothing  to  prevent  the  exercise  of  the  inherent 
right  by  the  Hindoo  law  in  each  co-sharer  to  obtain  a 
partition.  Daya-Bhaga^  ch.  iii.  sec.  i.  par.  16  ;  Praiun- 
kissen  Mitter  v.  Sreemutty  Boriasoondery  Dossee  (a). 
An  alienation  may  take  place  before  partition.  The 
Hindoo  law  says  nothing  as  to  the  rights  of  a  stranger, 
it  treats  only  of  the  joint  Hindoo  family  ;  but  it 
must  be  admitted,  that  equality  cannot  enure  so  as 
to  affect  a  stranger,  intervening  as  assignee  or  pur- 
chaser. Suppose  the  case  of  the  property  diminish- 
ing in  value,  and  the  remainder  man  had  been  a 
stranger,  he  would  be  entitled  to  be  paid  his  full 
share.  The  case  of  Gooroochurn  Doss  v.  Goliick- 
moiiey  Dossee  (b)  establishes  an  exception  to  the  rule 
of  equal  partition,  when  part  of  the  estate  is  by  the 
acquisition  of  one  co»sharer  ;  he  was  in  that  case 
held  entitled  to  a  double  share  of  the  accumulations. 
No  authority  is  given  by  the  Court  below  to  show 
that   the   increm.ent   arising   from  the   accumulations 

(«)  Fulton's  Eep.   110.  {a)  Fulton's  Eep.   165. 
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of   income  of   tlie   joint    stock   becomes   part  of  that         i^-^^- 
stock.  Sreemutty 

SOOKJEE- 

The  Attorney-General  (Sir  Bichard  Bethcll\  Mr.  v.  ^ 

Cairm,  Q.  C,  and  Mr.   Leith,  for  the   Eespon-  ^ClTick."'' 
dents. 

Tlie  difficulties  in  this  case  have  been  caused  by 
what    the  Court  below  describes  by  ^^  engrafting  testa- 
mentary powers  on  the  Hindoo  law  ;"  but  we  contend 
that  the  Appellant  is  not,  upon  the  statements  con- 
tained in  the  Bill,  and  with  reference  to  the  Hindoo 
law  applicable  to  the  subject,  entitled,  as  widow  and 
heiress  of  her  deceased  husband,  to  any  share  of  the 
increment  formed  of  the  surplus  income  and  proceeds 
of  the  joint  property.     The  income  with  the  principal 
passed  by  the  eleventh   item  of  the  Will  to  the  four 
surviving  brothers.    Both  by  the  plain  language  of  the 
"Will  in   question,  and  by   the   admission   of  facts  in 
the  Bill,  these  five  brothers  are  to  be   considered  as  a 
joint  and  undivided  family.     Tiio  Hindoo   law  shows 
that  the  whole  estate,  corpus  and  increment,  is  indi-. 
visible  until  partition.  An  improved  estates  is  equally 
divided;  Mltacshara^  ch.   i.   sec.   iv.   par.   30;  Ddija- 
Bliaga^  ch.  vi.  sec.  i.   pars.  1.  5.    50,  ch.   viii.   par.  1 ; 
1  Strangc's  ''Hindu  Law,"  p.  198  (2nd  Edit.);  2.  W. 
Macnaghtenh   "  Princ.  of  Hindoo  Law,"  162  :   incre- 
ment, therefore,  follows  the  principal.     These  autho- 
rities show  that  the  improved  estate  is  to  be  equally 
divided.     The  case  of    Gooroochuni  Boss  v.    Goliick- 
money  Dossee  {a)  expressly  points  out   the  difference 
between  distinct  property  and  'increment.     jS^ow  the 

(f-^)  Fiilton's  Eox").  16-3. 
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1857.  Bill  admits  that  the    additions  are   increment.     Our 

Sreemutty  notion  of  the  English  law  relating  to  tenancy  in  com- 

moiJeTdo^see  ^^^  i^  likely  to  mislead,  but  by  the  Hindoo  law  there 

T^      ^-  can  be  no  separate  share  of  co-sharers  till  partition 

Penobtjndoo  ■••  ^  ^ 

MuLLicK.     takes  place. — [The  Lord  Justice  Turner :  Do  these  au- 
thorities go  further  than  to  say,  that  between  co- sharers 
there  is  no  right  to  an  account  of  increment,  as  dis- 
tinct from  capital  ?  but  when  capital  goes  one  way  and 
increment  another,  would  there  not  be  a  right  to  ac- 
count?]— Until  partition,  there  is  no  distinction  be- 
tween capital  and  income. — -[The  Lord  Justice  Turner  :■ 
Suppose  each  son  had  a  life  estate  only.] — That  would 
be  a  gift  of  the  usufruct  only,  and   does  not  resemble 
this  case.     The  Testator  obviously  intends  that  the 
family  should  continue  a  joint  family ;  he  addressed 
his  sons  as  an    undivided   family  ;    they    were  in  the 
father's  lifetime  a  joint  family  ;  he  even  treats  of  their 
commensality,  which  is  evidence  by  itself  of  their  con- 
stituting a  joint  family.      They  in  fact  continued  joint.. 
One  of  the  tests  by  which  partition  is  proved  is  sepa- 
rate income.  Daya-Bliaga^  ch.  xiv.  par.  8  ;    Colehrooke^s 
Digest,   art.   ccclxviii.   (vol.  iii.    p.    386).     Here   the 
unity  of  the  fund  is  admitted  by  the  Bill.     If  then 
we  only  refer  to  the  Hindoo  law  in  ascertaining  what 
the  Will  gives,  it  is  plain  that  the  Bill  must  be  dis^ 
missed.     The  share  of  the  Appellant's  husband   could 
not   be  ascertained    until   separation   and  ^  partition. 
With  regard  to  the  other  point  urged   by  the  Appel- 
lant, as  to  the  remainder  man  having  a  right  to  the 
full  share  in  the  event  of  any  loss  of  the  corpus,  we 
submit  that  if  there  was  not  enough  income  to  pro- 
vide for  the  charges  created  by  the  Will,  the  principal 
would  be  rightly  expended,  and  the  share  to  go  over 
"vyould  be  less  than  expenditure.. 
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Mr.  Rolt,  Q.    C,  in  reply.  ^^ 

Seeemtjtty 
The  consideration  of  the  iudgment   was   reserved,      Sookjee- 

.  MONEY  DOSSEE 

and  was  afterwards  delivered,  as  lollows,  by  v. 

Denobundoo 
The  Eight  Hon.  The  Lord  Justice    Turner  :  Mullick. 

Sree  3Iutt7j  Sooyjeemoney  Dossee^  i\iQ  Appellant  in 
this  case,  is  the  widow  and  personal  representative  of 
Surroopchunder  Mullick  ;  who  was  one  of  the  f^ye 
sons  of  Bustomdoss  MullicJc^  the  Testator  in  the  cause 
out  of  which  the  appeal  arises.  Bustomdoss  Mullick^ 
by  his  Will,  dated  the  8th  of  March^  1841,  made  the 
dispositions  contained  in  that  instrument.  He  died 
on  the  10th  of  March,  1841.  Surroopchunder  Mid-- 
lick  survived  him  ;  but  afterwards  died  on  the  2 -5th 
oi  November,  1847,  On  the  20th  of  August,  l^bo, 
the  Appellant  filed  her  Bill  in  the  Supreme  Court  of 
Judicature  at  Calcutta,  in  Bengal,  against  the  Eespon- 
dents,  who  are,  or  represent,  the  four  other  sons  of 
Bustomdoss  Mullick,  claiming  to  be  entitled  to  one- 
fifth  of  the  income  which  arose  from  his  estate  in  the 
interval  between  his  death  and  the  death  of  Surroop-^ 
chunder  Mullick,  and  to  one-fifth  of  the  accumulations 
made  from  that  income.  This  Bill  was  met  by  de- 
murrers for  want  of  equity,  and  as  to  some  of  the 
parties,  upon  other  grounds  also  ;  which,  however^ 
were  not  insisted  upon  in  the  argument  before  us. 
Upon  the  argument  of  these  demurrers  they  were 
allowed  by  the  Supreme  Court,  and  the  appeal  before 
US  is  from  the  Orders  by  which  they  were  allowed. 
The  decision  having  been  made  upon  demurrer,  it 
must,  of  course,  depend  upon  the  allegations  of  the 
Bill,  whether  it  ought  to  be  upheld  or  not.  [His  Lord- 
ship here  stated  the  Bill,  as  already  set  forth  (<<;).] 

(«)  Ante,  p.   527. 
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1857.  Tlie  case,  therefore,  which  is  made   by  this  Bill  is, 

Sreemutty  that  the  income  of  the  estate  of  B'Usto77idoss  Mullick^ 
MONEY  doIee  which  accrued  between  the  time  of  his  death  and  the 
^      ^'  death  of  Surroopchundcr   Mnllick,    was  ioint  estate  of 

Mjllick.  the  five  brothers,  and  that  the  Appellant,  upon  the 
death  of  Surroopchunder  MuUicIc,  became  entitled  to 
his  share  of  that  income.  That  the  Appellant,  or 
the  Appellant  and  her  daughters,  would  be  so  en- 
titled if  the  income  in  question  is  not  affected  by  the 
gift  over,  contained  in  the  eleventh  item  of  the  Will, 
is  not  attempted  to  be  denied  ;  but  it  is  insisted  on 
the  part  of  the  Respondents,  that  by  virtue  of  the 
gift  over,  the  income  passed  with  the  principal  to 
the  four  surviving  brothers. 

This,  therefore,  is  the  question  Mdiich  we  are  called 
upon  to  decide.  It  is  a  question  between  the  estate 
of  Surroopchimder  and  the  parties  claiming  under 
the  gift  over;  and,  as  it  seems  to  us,  it  must  depend 
wholly  on  the  construction  of  the  Will.  In  deter- 
mining that  construction,  what  we  must  look  to,  is 
the  intention  of  the  Testator.  The  Hindoo  law,  no 
less  than  the  English  law,  points  to  the  intention  as 
the  element  by  which  we  are  to  be  guided  in  deter- 
mining the  effect  of  a  testamentary  disposition  ;  nor, 
so  far  as  we  are  aware,  is  there  any  difference  between 
the  one  law  and  the  other  as  to  the  materials  from 
which  the  intention  is  to  be  collected.  Primarily  the 
words  of  the  Will  are  to  be  considered.  They  con- 
vey the  expression  of  the  Testator's  wishes  ;  but  the 
meaning  to  be  attached  to  them  may  be  affected  by 
surrounding  circumstances,  and  where  this  is  the 
case  those  circumstances  no  doubt  must  be  regarded. 
Amongst  the  circumstances  thus  to  be  regarded,  is 
the  law  of  the  countrv  under  which  the  Yf  ill  is  made 
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and  its  dispositions  are  to  be  carried  out.  If  that  ^8^"- 
law  lias  attached  to  particular  words  a  particular 
meaning,  or  to  a  particular  disposition  a  particular 
eiTect,  it  must  be  assumed  that  the  Testator,  in  the 
dispositions  which  he  has  made,  had  regard  to  that 
meaning  or  to  that  efTect,  unless  the  language  of  the 
Will  or  the  surrounding  circumstances  displace  that 
assumption. 

These  are,  as  we  think,  the  principles  by  which  we 
ought  to  be  guided  in  determining  the  case  before  us ; 
and  we  must  first,  therefore,  consider  Avhat  was  the 
intention  of  this  Testator  to  be  collected  from  the 
words  of  his  Will.  Kow  there  is  here,  in  the  first 
item  of  the  Will,  an  absolute  gift  of  one-fifth  of  all 
the  Testator's  property  to  each  of  his  five  sons  ;  but  in 
the  eleventh  item  of  the  Will,  in  the  event  of  any  of 
the  five  sons  dying  without  a  son,  or  a  son's  son,  there 
is  a  gift  over  to  such  of  the  other  sons,  or  sons'  sons, 
as  may  then  be  alive.  Upon  the  literal  construction  of 
these  dispositions,  what  is  given  by  the  first  item  is,  in 
ei¥ect,  taken  away  by  the  eleventh  ;  for  if  full  effect  bo 
given  to  the  eleventh  item,  it  would  rest  in  contingency 
during  the  life  of  each  son,  whether  his  share  would 
belong  to  him,  or  to  his  brothers,  or  nephews,  depen- 
ing  upon  whether  he  should  die  leaving  a  son  or  a 
son's  son  ;  but  this  construction  cannot,  of  course,  be 
admitted.  To  adopt  it,  would  be  to  impute  to  the 
Testator  this  inconsistency,  that  he  intended  at  the 
same  time  to  give  absolutely  and  contingently.  This 
cannot  have  been  his  meaning.  He  must  have  in- 
tended that  those  to  whom  he  gave  absolutely  should 
have  some  enjoyment  of  that  which  he  gave  to  them. 
That  enjoymont  could  not  be  less  than  the  enjoyment 
of  the  income  of  their  shares.     It  was   suggested^    in- 
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1857.  deed,  in  tlie  argument  before  us,  that  the  words  '^  the 
Sreemutty  share  that  he  has  obtained  of  the  immoveables  and 
MoNEY^DossEE  niovcables  of  my  estate,"  would  reach  the  income  no 
denobundoo  ^^^^  ^^^^  ^^^  capital.  But,  independently  of  what 
MuLLicK,  Jias  been  already  said,  this  suggestion  cannot,  as  we 
think,  be  maintained.  The  Will  of  a  Testator  must, 
prima  facie  at  least,  be  taken  to  refer  to  that  which 
is  the  subject  of  his  disposition  ;  the  property  which 
lie  has  himself  to  give  ;  and  if  he  has  evinced  his 
intention  to  give  that  property,  very  strong  and  clear 
language  must  be  required  to  countervail  that  in- 
intention,  and  subject  the  property  which  he  has  once 
given  to  his  further  disposition.  No  such  intention 
can,  as  it  appears  to  us,  be  collected  from  this  Will ; 
and  so  far,  therefore,  as  the  intention  of  this  Testator 
is  to  be  gathered  from  the  words  which  he  has  used, 
we  think  that  we  are  safe  in  concluding  that  his  in- 
tention was,  that  his  sons  should,  in  any  event,  enjoy,  ] 
during  their  lives,  the  income  of  their  shares  of  his 
property.  It  is  satisfactory  to  find  that,  in  this  re- 
spect, we  agree  in  opinion  with  the  Court  whose  judg- 
ment we  are  called  upon  to  review. 

Such,  then,  being  the  intention  of  the  Testator,  to  be 
collected  from  the  first  and  eleventh  items  of  the  Will, 
it  is  next  to  be  considered  whether  the  other  dispo- 
sitions of  the  Will  evince  any  diflterent  intention,  and 
it  does  not  appear  to  us  that  they  do.  They  seem  to 
relate  only  to  the  mode  in  which  the  estate  is  to  be 
administered,  and  to  the  burthens  to  which  it  is  to 
be  subjected* 

If,  therefore,  we  are  to  impute  to  this  Testator  any 
intention  different  from  that  which  is  to  be   collected    i 
from    the   words    of  his  Will,  it  must  be  upon  the 
ground  that  there  are  extrinsic   circumstances  which 
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disprove  tlie  expressed  intention,  and  prove  the  dif-  1856. 
ferent  intention.  The  expressed  intention  ought,  Sreemutty 
as  we  conceive,  to  prevail,  unless  the  different  in-  jjo^j^^ey^dossee 
tention  be  clearly  demonstrated.  We  may  doubt  ^  ^• 
whether  the  Testator  really  intended  what  his  words  Mullick. 
"mport,  but  a  Court  of  construction  must  found  its 
3on elusions  upon  just  reasoning,  and  not  upon  mere 
^eculative  doubts.  What,  then,  are  the  extrinsic 
ircumstances  upon  the  faith  of  which  we  are  called 
upon  to  conclude  that  it  was  the  intention  of  this 
Testator  that  the  income  of  his  sons'  shares  of  his 
property  should  not  form  part  of  their  estates,  but 
should  go  over  with  the  principal  of  their  shares  ? 
They  are  two  :  first,  that  this  was  a  joint  family,  and 
hat  the  sons  were  joint  in  estate ;  and  secondly, 
that  by  the  Hindoo  law,  where  parties  are  joint  in 
estate,  the  increment  follows  the  principal.  As  to 
che  first  of  these  grounds,  it  does  not  seem  to  us  at 
all  to  affect  the  question  we  are  called  upon  to  decide  ; 
for,  admitting  the  family  to  have  been  joint,  and 
the  sons  joint  in  estate,  the  right  of  any  one  of  the 
CO- sharers  would  not,  under  the  Hindoo  law,  pass 
over,  upon  his  death,  to  the  other  co-sharers;  it 
would  be  part  of  the  estate  of  the  deceased  co- 
sharer,  and  would  devolve  upon  his  legatees,  or  his 
natural  heirs.  It  does  not,  therefore,  seem  to  us 
that  it  would  follow  from  the  sons  having  been 
joint  in  estate,  that  what  was  given  to  one  was 
meant  upon  his  death  to  go  over  to  the  others,  even 
if  the  joint  estate  had  been  constituted  by  the  Will ; 
much  less  so  if,  as  the  Court  in  India  has  thought,  ' 
nd  as  we  think,  the  Testator  has  not  by  his  Will 
imposed  upon  his  sons  the  obligation  of  continuing 
joint  in  Qstate. 

VOL.    VP.  R  2 
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1856.  Then  as  to   the  rule  of  the  Hindoo  law,  that  the  Ic 

SB^^tTY  increment  follo^ys  the  principal  where  the  parties  are  Jd 
"sooEjEE-     joint  in  estate.     It  is  not  necessary  for  us  to  give  any 
HOKEY  DossEE  ^^-^-^^  ^^^^  ^^^  g^^g^t  aud  limits  of  this  rule,  and  wo 
Uv^ZT   desire  not  to  be  understood  as  intimating  any  opinion     ^ 
upon  those  points.     The  question  in  this  case,  as  we 
view  it,  is,  whether  the  rule  is  properly  applicable  to 
the  case  before  us  ;  and  we  are  of  opinion  that  it  is 
not;  assuming  that   the   Testator  could,   if  he    had 
thought  fit,  have  attempted  to  impose  upon  his  sons 
the  obligation  to  continue  joint  in  estate  ;  a  point  on 
which  also  we  give  no  opinion.     He  has  not,  as  we 
think,  imposed  that  obligation,  and  we  do  not  think 
that  a  rule  which  might  well  have  been  applicable  had 
the  obligation  been  validly  imposed,  can  properly  be.-^ 
applied  in  a  case  where  the  obligation  has  not  beeij  ^ 
imposed.     It  was  argued,   indeed,   at  the  Bar,   tha|  i 
the  Testator  contemplated  that  his  sons  would  coniJ 
tinue  joint  in  estate,  and  the  learned  Judges  of  the  j 
Supreme  Court  seemed  to  have  so  considered,   audi 
thence  to  have  deduced  the  inference  that  he  meant  1 
the   income   of   each   son's   share   to   go   over    with 
the  principal.     We  think,  however,  that  the  learned 
Jud-es  were  not  justified  in  applying  this  assumption 
to  the  construction  of  the  Will.     The  Testator  must, 
of  course,   have  known  that  his  sons  were  joint  m 
estate,   and  he  has  not  attempted  to  interfere  with 
their  election  whether  they  would  continue  so  or  not. 
If  they  had  severed  in  estate,  there  can  be  no  doubf 
that  the  income  of  each  share  would  have  belongeci 
to  the  owner  of  that  share.     Can  we  say  that  th' 
Testator   did   not    contemplate  that  there  might  b 
such  a  severance  ?  and  if  not,  on  what  ground  are  m 
to  rest  the  inference  which  the  Court  has  deduced 
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Can  \re  say  that  the  Testator  intended  that  if  his  sons         ^556. 
continued  joint  in  estate,  the  income  of  theii'  shares    Speoittttt 
should  go  over  with  the  principal,   but  that  if  they  ^^^^^^-'^ 
severed  in  estate  each  should  take  his   share  of  the  '^'• 

income  ?     We  think  not.     Such  an  intention  might    Mrixics. 
have   been  expressed,  but  the  Testator  has  not  ex- 
pressed it,   nor,  so  far  as  we  can  see,  does  his  T^'ill 
furnish  any   sufficient  ground  for  presuming  that  he 
so  intended.     In  the  absence  of  express  declaration, 
or  of  what  mav  be.  called  necessary  inference,  we  are 
of  opinion  that  such  an  intention   cannot  be  imported 
into  the  'Will.     The  e5ect  of  it  would  be  to  render 
the  disposition  of  the  property   dependent,   not  upon 
the  Will  of  the  Testator,  but  upon  the   subsequent 
acts  of  his  legatees.      The  character  and  position  of 
fk  legatee  may  well  form  the  inducement  to  the   gift 
in  his  favour,  but  we  think  it  is  going  too  far  to  say 
rhat  in  the  absence  of  express  declaration  or  neces- 
sary inference,  the  extent  of  the  gift  can  be  measured 
by  the  legatee's  continuing  or  not  continuing  to  hold 
that  character  and  position.     Such  considerations  do 
not,    as    we    conceive,    foi-m    legtimate    elements    in 
the  construction  of  a    Will.      We    collect  from  the 
judgment,  that  the  learned  Judges  considered  that  it 
was  more  constant  to  the  principles   of    the  Hindoo 
law  to  hold  that  the  increment  should  go  over  with 
the  principal   than  that  it  should  pass  to  the  natural 
heirs  ;  but  the  construction  which  the  learned  Judcres 
haye  put  upon  the  Will  by  enlargement  of  its  terms, 
seems  to  us  to  be   at  variance,   rather  than  in  conso- 
nance,  with  the  spirit  of  the  Hindoo  law.     Equality 
among    the  heirs  is,  as  we  understand,  the  spirit:  of 
that  law.     The  law  does  not  treat  the  principal  and 
the  increment  as  undistinguishable  in  their  nature. 
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1856.        for    there  is  no  doubt  they  may  be  severed,  but  it 

Sreemutty    ^I'^^^s  them  as    united  for  the  purpose   of  dividing 

S.ORJEE-     them  equally  amongst  all  the  united  family,  that  is, 

MONEY  DOSSEE         n         i  i       •  t     'p       i  •  t 

V.  all  the  heirs ;  and  if  that  entire  equality  cannot,   as 

DeNOBUNDOO       '1.1  J.  •  f      ji  T  • 

MuLLicK.  1^  the  present  case  m  consequence  oi  the  disposi- 
tions of  the  Will  it  cannot,  be  attained,  the  partial 
attainment  of  it  seems  to  us  to  be  more  in  the  spirit 
of  the  Hindoo  law,  than  its  total  rejection. 

Upon  these  grounds,  we  find  ourselves  unable  to 
agree  in  the  opinion  of  the  Supreme  Court,  and  are 
of  opinion  that  these  demurrers  ought  to  have  been 
overruled ;  we  shall,  therefore,  humbly  recommend 
to  Her  Majesty  that  these  Orders  be  reversed,  and 
the  demurrers  overruled.  The  Supreme  Court  has 
thought  that  the  cost  of  the  demurrers  in  that 
Court  ought  to  be  paid  out  of  the  estate,  and  w^ 
think  that  the  costs  of  the  appeal  ought  to  be  s 
paid  also,  and  we  shall  accordingly  add  this  prov^ 
siou  to  our  recommendation,. 
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CONTAINED  IN  THIS  VOLUME. 


ACCOUNT. 

Mode  of  taking  account  wlien  tlie 
mortgagee  was  in  possession  as 
mortgagee,  and  also  as  lessee 
under  a  lease.  [^Hunoomanper- 
saud  Panday  v.  Mussiimat  Bahooee 
Munraj  Koonweree\     -     -     -  393 

Bee  '^  Mahomed  AN  Law." 


ACCEETION. 

See  "  Alluvion." 

ACTION 

(Of  account). 

See  '*  Evidence,"  1, 

ALLUVION. 

Land  formed  by  gradual  accretion 
belongs  to  tbe  owner  of  th.e  ad- 
jacent soil.  \_I)oe  dem.  Seehkristoy. 
The  East  India  Company']     -   267 


ANCESTEAL  ESTATE:. 

Power  of  Manager  to  charge  by  way 
of  mortgage. 

See  ''Mortgage." 
''  Partition." 

APPEAL. 

l.  Appeal  restored  after  being  dis- 
missed for  want  of  effectual  prose- 
cution witbin  the  time  limited  by 

-  the  fifth  rule  of  the  Order  in 
Council  of  the  1 3th  of  June,  1853; 
the  new  rules  having  been  only 
recently  adopted  by  the  Sudder 
Court  at  Calcutta,  and  the  Appel- 
lant, in  ignorance  of  their  exis- 
tence, being  engaged  in  taking 
steps  to  prosecute  the  appeal  within 
the  time  and  according  to  the  prac- 
tice previously  existing.  ^Gudad- 
hur  Pur  shad  Tewarree  v.  Mussumat 
Soonderkoomaree']     -     -     -     -  201 
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2.  Appeal  from  tlie  Sudder  Court  in 
India,  which,  stood  dismissed  under 
Eule  y.  of  the  Order  in  Council, 
of  the  13th  of  June,  1853,  for 
want  of  effectual  j)rosecution,  re- 
stored, as  the  Appellant  was  in 
ignorance  of  the  existence  of  the 
new  rules,  the  Sudder  Court  having 
served  the  Appellant  (after  the  in- 
terposition of  the  appeal)  with 
notice  that  two  years  were  allowed 
after  the  arrival  of  the  transcript 
in  England,  for  prosecuting  the 
appeal. 

Where  Government  securities  for 
the  prosecution  of  the  appeal  and 
costs  were  deposited  in  the  Registry 
of  the  S udder  Court,  the  Judicial 
Committee, in  restoring  the  appeal, 
dispensed  with  the  usual  recogni- 
zances in  Mighnd.  [_Seto  Luch- 
meechundY.  Seto Zorawur  MuW]  204 

3.  If  leave  to  appeal  be  obtained  ex 
parte,  the  Respondent  may,   as  a 
matter  of  course,  present  a  counter- 
petition   to    dismiss.     \_Sihnarain 
Ghose  V.  Sullodhur  Bass']     -    207 

4.  The  Judicial  Committee  have  no 
jurisdiction  to  entertain  an  appli- 
cation for  extension  of  time  to 
appeal  until  the  petition  of  appeal 
is  lodged.  \_Gungadhur  Seal  v. 
Sreemutty  Raddamoney  Dossee~\  209 

5.  An  appeal  was  allowed  in  October, 
1854,  by  the  Supreme  Court  at 
CalciUta  to  England.  After  the 
allowance  of  the  appeal  no  further 
steps  were  taken  by  the  Appellant. 
In  March,  1856,  the  Judicial  Com- 
mittee, upon  a  certificate  of  the 
Registrar  of  the  Supreme  Court, 
that  no  f  lu'thor  proceedings  had 


been  taken  after  the  Order  allow- 
ing the  appeal,  dismissed  the 
appeal,  at  the  instance  of  the  Re- 
spondents,for  want  of  prosecution. 
\_Sreemutty  Ralutty  Dossee  v.  Rada- 

na^th  Sehi] 346 

6.  An  appeal  lies  to  the  Queen  in 
Council  from  the  decision  of  a 
single  Judge  of  the  Sudder  Court, 
upon  the  admissibility  of  a  special 
appeal.  The  Bomhay  Kai,  No.  III. 
of  1843,  enacts  that  such  refusal, 
is  final,  yet  not  having  received 
the  sanction  of  the  Crown  :  Held 
that  its  finality  was  confined  to  the 
Sudder  Court,  and  did  not  afitect  the 
prerogative  of  the  Crown,  or  de- 
prive the  subject  of  his  right  of 
appeal  to  the  Queen  in  Council. 
^Modee  Kaihhooscroiv  Sormusjee 
V.  Cooverlhaee~\      -     -     -     -     448 

See  ''Peactioe,"  12,  13. 

AWARD. 

In  order  to  enable  the  Zillah  Court, 
under  Bom.  Reg.  YII.  of  1827,  to 
give  an  award  the  force  of  a  decree 
of  Court,  the  deed  of  "submission 
to  arbitration  must  contain  all  th  e 
conditions  required  by  that  Regu- 
lation. 

Section  3,  clause  1,  of  Bom.  Reg, 
YII.  of  1827,  enacts  among  other 
things,  that  the  deed  of  reference 
must  contain  '^  the  time  within 
which  the  award  is  to  be  given." 
A  deed  of  submission  to  arbitra- 
tion contained  no  provision  for 
the  time  when  the  award  was  to 
be  made  by  the  arbitrator.  Held 
to  be  bad,  and    an  award  made 
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^and^r  it,  which  had  been  ordered 
to  be  enforced  as  a  decree  of  Court, 
directed  to  be  taken  off  the  file,  as 
the  Court  had  *no  jurisdiction 
except  upon  the  f  ulfihnent  of  the  re  - 
quirements  of  the  Regulation. 
\_Nusserwanjee  Pestonjee  v .  Meer  My- 
noodeon  Khan  WulluclMeer  Sudrood- 
een  Khan  Bahadoor']  -     -     -  134 

BANKEES'  BOOKS, 

See  ''  Evidence,"  1. 

BENAMEE  PUECHASE. 

See  ''  Hindoo  Law,"  2. 

BOMBAY  CHAETEE. 

See  "  Jurisdiction,"  2. 

BOND. 

See  '^  Interest,"  2. 

CONJUGAL  EIGHTS 

(Eestitution  of). 

See  "  Jurisdiction,"  2. 

CONSTEUCTION. 

1.  In  order  to  enable  the  ZUlah 
Court,  under  Bom.  Eeg.  YII.  of 
1827,  to  give  an  award  the  force 
of  a  decree  of  Court,  the  deed  of 
submission  to  arbitration  must 
contain  all  the  conditions  required 
by  thatEegulation.  \_Nu88erwanjee 
Pestonjee  v.  Meer  Mijnoodeen  Khan 
TFulkid  Meer  Sudroodeen  Khan 
Bahadoor'] 134 

2.  Qucere  :  Whether  Ben.  Eegs.  XI. 
of  1793  and  X.  of    1800,  being 


confined  to  cases  in  which  there  is 
no  deed  or  Will  executed,  apply- 
to  the  case  of  a  Baj.  Baboo 
Gunesh  Butt  Singh  v.  Maharaja 
Moheshur  Singh~\  -     -     -     -     1G4 

3.  Of  deed  of  arrangement  in 
English  form  among  Hindoos, 

See  ''  Hindoo  Law,"  1. 

4.  Of  purchase  by  a  Hindoo  father 
in  the  name  of  his  son.  Held  a 
henamee  transaction. 

See  "  Hindoo  Law,"  2. 

5.  Of  Will  of  Hindoo. 

See  "  Will,"  2, 

6.  Of  wager  contracts. 

See  ''  Wager." 
CONTEACT, 

■See  ''  Wager.'' 
COSTS. 

1.  Appellant's  costs  in  the  Coui-t 
below  allowed,  and  sent  referred 
back  to  the  Master  of  the  Supreme 
Court  to  tax  the  same.  \Sreemutty 
Ralidty  Bossee  v.  Silchunder  Mul- 
liclc] -      -_i 

2.  In  reversing  the  judgment  of  the 
Court  below,  the  Judicial  Com- 
mittee remitted  the  cause  with  cer- 
tain directions,  leaving  the  question 
of  the  allowance  of  costs  in  the 
discretion  of  the  Court  below. 
\_Gopeehrist  Gosain  v.  Giingaper- 
saud  Gosain] 53 

3.  In  circumstances  respecting  the 
enforcement  by  Government  of 
their  claim  to  resume  Ghatwully 
lands,  the  Judicial  Committee,  in 
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reversing  the  decree  of  tlie  Special 
Commissioners,  decreed  all  tlie 
costs  incurred  in  the  proceedings 
in  India,  and  in  this  Court,  to  be 
paid  by  the  Bengal  Government. 
\_Rajah  Lelanund  Sing  Bahadoor 
V.  The  Government  of  Bengal']  101 

4.  Where  G-overnment  secm-ities  for 
the  due  prosecution  of  the  appeal 
and  costs  were  deposited  in  the 
Registry  of  the  Sudder  Court,  the 
Judicial  Committee,  in  restoring 
the  appeal,  dispensed  with  the 
usual  recognizance  in  England, 
[peto  Luclimeechund  v.  Seto  Zora- 
wur  IIiiW]      -----     204 

6.  Where  there  had  been  an  irregu- 
larity in  the  Court  below  in  the 
reception  of  evidence,  the  Judicial 
Committee,  in  affirming  the  judg- 
ment of  the  Court  below,  refused 
to  give  costs  of  appeal.  {Rajah 
Bommarauze  Bahadur  v.  Ranga- 
sawmy  Mudaly~\ 232 

^.  Costs  awarded  a  successful  Appel- 
lant upon  appeal,  and  in  all  the 
proceedings  in  India  from  the 
commencement  of  the  suit.  The 
costs  incurred  in  India  to  be 
recovered  there.  [Bamundoss 
Mookerjea  v.  Omei&h  Chunder 
Raee]     --------    289 

COUET 

(Supreme). 

i.  By  the  constitution  of  the  Supreme 
Courts  in  India,  the  Judges,  for  the 
purpose  of  the  trial  of  an  action, 
sit  as  a  jury  as  well  as  Judges,  and 
the  same  weight  is  to  be  given  to 


a  decision  of  the  Judges,  in  such 
circumstances,  as  to  the  verdict  of 
a  jury  in  this  country,  in  which  the 
Judge  who  tries  the  cause  makes 
no  objection.  \_MusadeeJMaho7ned 
Ca%um  8hera%ee  v.  Meer%a  Ally 
Ilahmned  Shoostry']  -     -     -     -    27 

(Native). 

2.  Principles  upon  which  the  Native 
Courts  in  India  are  to  proceed  in 
trying  issues  in  suits  depending 
before  them. 

If,  by  inadvertence  or  otherwise,  the 
recorded  issues  do  not  enable  the 
Courts  to  try  the  whole  case  on  the 
merits,  the  suit  ought  not  to  be 
disposed  of,  but  an  opportunity 
shoidd  be  afforded  by  amendment, 
and,  if  need  be,  by  adjournment, 
for  decision  upon  the  real  points  in 
dispute.  \IIvnoGmanioermud  Ban- 
day  V.  Mussiimat  Bdhooee  Munraj 
Koonweree]     -     -      -     -      -393 

CEOSS  APPEAL. 
See"  Practice,"  12. 

DAUGHTEE. 

See   "  Inheritance,"  3. 

DOWEE. 

S&e  "  MAHOMEDiiN  Law." 

EAST  INDIA  COMPANY. 

See   "  EivER." 

EVIDENCE. 

1 .  In  an  action  by  a  banking  firm 
against  another  firm  to  recover  a 
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balance  upon  an  account  between 
them,  the  Plaintiff  put  in  evidence 
the  account-books  of  his  firm,  and 
the  Inspector  of  the  Court  certified 
that  the  books  wereregularly  kept, 
consistently  with  the  rules  of  bank- 
ing, and  that  they  agreed  with  the 
account  rendered  by  the  Plaintiff 
to  the  Defendant.  The  Plaintiff, 
however,  examined  no  witness  to 
prove  that  the  books  were  regularly 
kept,  or  the  general  accuracy  of 
the  particular  charges  constituting 
the  demand ;  he  proved  admissions 
by  the  Defendant  of  the  correctness 
of  the  account  and  of  an  award  in 
his  favour  of  one  of  the  disputed 
items.  The  Defendant  in  his  de- 
fence did  not  deny  the  accuracy  of 
the  Appellant's  account,  or  of  the 
books  ]Dut  in  evidence,  but  objected 
^  to  two  items  in  the  account,  and 
claimed  a  set-off,  but  examined  no 
witnesses  to  rebut  the  Plaintiff's 


case. 


Held,  (reversing  the  Sadder  Court's 
decree,)  that  although  the  Plain- 
tiff's books  and  the  Inspector's  re- 
port were  not  conclusive  evidence, 
yet  that  the  necessity  of  strict  proof 
was  removed  by  the  admission  of 
the  Defendant,  and  the  fact  of  the 
absence  by  him  of  any  evidence 
to  impeach  the  accuracy  of  the 
accounts,  the  disputed  items 
being  satisfactorily  accounted  for. 
[^Dwarha  Boss  v.  Baboo  Jankee 
Doss']      - 88 

I.  The  examination  of  a  material 

witness    of   the    Plaintiff  in   the 

absence    of   the    Defendant,    his 

Vakeel  having  been  removed  and 

VOL.  yi. 


no  other    Vakeel  then  acting  for 
him,  is  such  an  irregularity,  that 
if  objected  to  at  the  proper  time 
would  be  fatal  to  the  reception  of 
such  evidence.     But  where  no  ob- 
jection was  ui-ged  during  the  trial, 
or  until  an  appeal  was  interposed, 
the  Judicial  Committee  held  that 
the  objection  came  too  late,  and 
could  not  be  sustained,  as,  notwith- 
standing such  irregularity  and  mis- 
carriage, that  fact  did  not  taint  the 
whole  proceeding  so  as  to  prevent 
the  Plaintiff  recovering  upon  the 
other  evidence,  which  was  sufficient 
to  establish  his  case.  \_Rajah  Bom- 
marauze   Bahadur    v.    Rangasamy 
Mudahj~\      ------     232 

3.  Bom.  Peg.  IV.  of  1827,  sec.  27, 
cl.  2,  imposes  no  obligation  on  the 
Court,  in  the  absence  of  any  alle- 
gation in  the  pleadings  of  family 
usage  or  custom,  to  call  for  evidence 
of  such  fact.  \_Modee  Kaikhooscrow 
Hormusjee  v.  Cooverbhaee]    -     448 

FAMILY  USAGE. 

To  assign  Raj  by  deed  to  single  heir. 

See  "Inheritance,"  2. 

''Evidence,"  3. 

FEAUDULENT  CONVEYANCE, 

To  defeat  sequestration. 

A  deed  of  sale  conveying  real  estate, 
the  property  of  a  Defendant  in  a 
suit  then  pending  in  the  Supreme 
Court  at  Bombay.  Held,  in  the 
absence  of  satisfactory  evidence  of 
a  bond  fide  consideration  having 
been  paid  by  the  vendee,  to  be 
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fraudulent  and  void,  as  against  tlie 
creditors  of  the  vendor^andtoliave 
been  executed  for  the  purpose  of 
defeating  a  sequestration.  [Musa- 
dee  MaJiomed  Ca%um  Sherazee  v. 
Meer%a   Ally    Mahomed   Shoostry'] 

27 

■See  "  Sheriff,"  2. 

GHATWALLY. 

By  the  tenure  of  Ghatwally,  thelaads 
are  held  under  a  grant  from  the 
ruling  power,  by  the  performance 
of  the  defined  duty  of  the  Ghatwal 
guarding  the  Gliats  or  passes. 
\_Rajah  Lelanund  Sing,  Bahadoor 
V.  The  Government  of  BengaV]   101 

See  ''Inheritance,"  L 
''  Resumption." 

GEANT. 

See  "  Hindoo  Law,"  3. 

HINDOO  LAW. 

1 .  A  deed  of  arrangement  and  release 
in  the  English  form,  between  mem- 
bers of  a  Hindoo  family  in  respect 
of  certain  joint  estate,  claimed  by 
a  childless  Hindoo  widow  of  one 
of  the  co-heirs,  in  her  character  of 
heiress  and  legal  personal  repre- 
sentative of  her  deceased  husband, 
declared  that  she  was  entitled  to 
the  sum  therein  expressed,  as  the 
share  of  her  deceased  husband, 
' '  for  her  sole  absolute  use  and 
benefit." 

Jleld,  (reversing  the  decree  of  the 
Supreme  Court  at  Calcutta,)  that 


those  words  were  not  to  receive 
the  sPcme  interpretation  as  a  Court 
of  Equity  in  England  would  put 
upon  them,  as  creating  a  separate 
estate  in  the  widow  ;  but  that  the 
deed  must  be  construed  with  refer- 
ence to  the  situation  of  the  parties 
and  the  rights  of  the  widow  by  the 
Hindoo  law,  and  that,  as  the  deed 
recited  that  she  claimed  and  re- 
ceived the  money  as  her  husband's 
share  in  the  joint  estate  in  her 
character  as  his  heiress  and  legal 
personal  representative,  such  words 
must  be  construed  to  mean,  that  it 
was  to  be  held  by  her  in  severalty 
from  the  joint  estate  ;  and  as  a 
Hindoo  widow  she  had  only  a  life 
estate  in  the  corpus,  the  same  at 
her  death  devolved  as  assets  of  her 
deceased  husband  upon  his  personal , 
representative  in  succession.  [_Sri>o  ^' 
mutty  Ralutty  Bossee  v.  Sihchun- 
der  Mullich~\ 1 

2.  Where  a  purchase  of  real  estate  is 
made  by  a  Hindoo  in  the  name  of 
one  of  his  sons,  the  presumption 
of  the  Hindoo  law  is  in  favour  of 
its  being  a  henamee  purchase,  and 
the  burthen  of  proof  lies  on  the 
party  in  whose  name  it  was  pur- 
chased, to  prove  that  he  was  solely 
entitled  to  the  legal  and  beneficial 
interest  in  such  purchased  estate. 

Purchase  of  a  taloolc  in  Bengal  by  a 
Hindoo  in  his  eldest  son's  name, 
the  conveyance,  though  in  the 
English  form  of  lease  and  release, 
held  to  be  a  henamee  purchase,  and 
the  son  in  whose  name  it  was  pur- 
chased declared  to  be  a  trustee  for 
the  father,  and  the  talook  part   of 
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tlie  father's   estate.     \_Go'peekrist 
Gosain  v.    Gungapersaud    Gosain'] 

53 

3.  By  the  Hindoo  law  a  verbal  grant 
or  real  estate  is  good,  if  followed 
by  possession  by  the  grantee. 

The  grantors  of  real  estate  were  Hin- 
doos, and  the  grantees,  the  East 
India  Company.  Held,  that  as 
the  Hindoo  law  which  governed 
the  grantors'  rights  allowed  a  ver- 
bal grant,  the  law  of  the  grantees 
regulated  the  matter,  and,  as  there 
was  possession  under  the  grant  by 
the  grantees,  the  grant  was  valid. 
[_Doe  clem.  Seehknsto  v.  The  East 
India  Company~\  -      -      -      -  267 

4 .  A  will  by  a  Hindoo,  without  male 
issue,  kinsman  or  coparcener,  after 
providing  for  the  maintenance  of 
his  widow,  daughters,  and  female 
relations,  devised  ancestral  as  well 
as  other  real  and  personal  estate 
to  trustees  upon  certain  charitable 
trusts;  was  impeached  by  reason, 
first,  that  the  Testator  had  author- 
ised his  widow,  in  an  event  which 
happened,  to  adopt  a  son,  which 
act  would  have  rendered  him  in- 
competent to  exercise  a  testamen- 
tary power  ;  secondly,  that  at  the 
time  of  the  execution  of  the  Will 
the  Testator  was  not  of  sufficient 
mental  capacity  to  make  a  testa- 
mentary disposition  ;  and  thirdly, 
that  the  Testator  being  a  Hindoo, 
had  no  power  by  law  of  devising 
ancestral  estate  by  "Will. 

Upon  appeal, — (Held,  affirming  the 
decree  of  the  Budder  Court  in  India, ) 

First,  that  although,  in  the  absence 
of  male  issue  of  the  deceased,  there 


was  a  strong  presumption,  arising 
from  reUgious  considerations,  in 
favour  of  a  delegation  by  the  de- 
ceased to  his  widow,  of  authority 
to  adopt  a  son  for  him,  yet  that 
the  evidence  entirely  failed  to 
prove  that  fact  ; 

Secondly,  that  the  evidence  established 
his  mental  capacity  at  the  time  of 
executing  the  Will ;  and 

Thirdly,  that  by  the  Hindoo  law 
prevailing  in  Madras,  a  Hindoo 
in  possession,  without  issue  male, 
kinsman,  or  coparcener,  had  power 
to  make  a  Will  disposing  o:  an- 
cestral as  well  as  acquired  estate. 
\_Nagahitchnee  JJmmal  v.  Gopoo 
Nadaraja  ClieUy\      -      -      -     309 

8ee  "  Inheritance." 
''  Partition." 
''  Tenant  for  Life." 
"  Widow." 
^^  Will,"  2. 

HUSBAND  AND  WIFE. 

Bee  "  Jurisdiction,"  2. 

INCEEMENT. 

Bee  "  Will,"  2. 

IMPEOYEMENTS. 

A  party  in  possession  under  a  fraudu- 
lent deed,  to  defeat  the  claim  of 
creditors  under  a  sequestration,  is 
not  entitled  to  any  allowance  for 
svims  expended  by  him  for  im- 
provements upon  the  estate.  [Jf<^- 
8ad.ee  Mahomed  Ca%um  BJierazee  v. 
Meerza  Ally    llahoined  Bhoodry'] 

27 
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INHEETTANCE. 

1 .  Upon  the  death  of  the  Ghatwal 
last  seised,  the  lands  descend 
entire  to  a  male  heir,  as  Ghatival. 
\_Rajah  Lelanund  Sing  Bahadoor 
V.  The  Government  of  BengaV]    101 

2.  Family  usage  for  fourteen  genera- 
tions, by  which  the  succession  to 
the  Raj  %emindary  of  Tirhoot  had 
uniformly  descended  entire  to  a 
single  male  heir,  to  the  exclusirn 
of  the  other  members  of  the  family, 
upheld. 

A  custom  for  the  Rajah  in  possession, 
in   his   lifetime  to   abdicate    and 
assign  by  deed  the  Raj  title  and 
domain  to  his  eldest  son,  or  next 
immediate  male  heir.    Held  good, 
and  a  deed  so  assigning  the  Raj 
to  an  eldest  son  (provision  being 
made  for  Bahoo  allowances  for  the 
younger  sons),   sustained.   \_Baloo 
Gunesh   Butt    Singh  v.    Maharaja 
Moheshur  8ingh~\  -     -    -    -    -164 
3.  Whether  by  the  Hindoo  law  cur- 
rent in  Bengal  the  interest  of  a 
daughter    in  the  estate  of  her  de- 
ceased father  is  of  the  same  nature 
as  that  of  a  widow.  Qucere.    SJHur- 
rydou  Butt  v.  Sreemutty    Uppoor- 
nahBossee'] 433 

See  "  Hindoo  Law." 
"  Tenant  FOR  Life." 
"  Widow." 

INTEEEST. 

1 .  In  reversing  a  decree  of  the  Su- 
preme Court  at  Calcutta,  the  Ju- 
dicial  Committee    directed    that 


interest,  at  the  usual  rate  allowed 
by  that  Court,  should  be  allowed. 
\_Sreemutty  Rahutty  Bosseex.    Sib- 
chunder  MulUck']      -      -     -      -     1 
2.BytheAct,  No.XXXII.  of  1839, 
extending  the  provisions   of   the 
Statute,  3rd  &  4th  Win.  IV.,  c.  42, 
sec.  28,  to  Lidia,  it  was  enacted, 
'*  That  upon  all    debts  or  sums 
certain,  payable  at  a  certain  time, 
the  Court  before  whom  such  debt 
or  sums  may  be  recovered,  may,  if 
it  shall  think  fit,  allow  interest  to 
the  creditor,  at  a  rate  not  exceeding 
the  current  rate  of  interest,  from 
the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts 
or  sums  be  payable   by  virtue  of 
some  written  instrument  at  certain 
time." 
An    instrument,    in    a    nature     of, 
though  not  strictly,  a  Bond,   was 
executed  in  1833,  which  provided 
for  the  liquidation  of  the  amount 
therein  specified  by  instalments, 
but  no  provision  was  made  for  the 
allowance  of  interest.     The  con- 
dition for  payment  not  having  been 
performed.    Held,    in    an  action 
brought  in  1849,  to  recover  prin- 
cipal and  interest  upon  the  Bond, 
thattheAct,  No.  XXXII.  of  1839, 
was  retrospective  in  its  oj)eration, 
and  authorised  the  allowance  of 
interest,  although  it  was  not  pro- 
vided for  by  the   Bond.    \_Rajah 
Bommarauze   Bahadur    v.    Ranga- 
samy  Mudahf\      -     -      -      -     232 
3 .  Upon  the  adj  ustment  of  an  account 
of  the  principal  and  interest  due 
upon  a  Bond,  ^Kararnamah,  or  deed 
of  agreement,  was  entered  Hnto  by 
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the  parties,  in  which,  besides  the 
orio-inal  sum,   a  further  sum  for 
interest  accrued  thereon  was  de- 
clared due,  and  agreed  to  be  paid 
off  by  instalments  before  a  giyen 
time.     Payments  were  made   at 
irregular  periods,  which  payments 
the  Bondholder  claimed  to  appro- 
priate to  keeping  down  the  interest 
upon  the  whole  sum  composed  of 
both  the  original  principal  sum  as 
well  as  the  sum  mentioned  in  the 
Kararnamah,  as  accrued  thereon  for 
interest.      Held,    upon   the    con- 
struction of  the  instrument,  that 
the  principal  sum  alone   carried 
interest,    and  that  all   payments 
made  in  pursuance  of  the  stipu- 
lations were  to  be  aj^plied  in  the 
first  instance  to  satisfy  such  in- 
terest, the  excess  of  the  payments 
only  being  appropriated  towards 
the  liquidation  of  the  principal 
sum  due.   \_Bamundoss  Mookerjea  v. 
0-meish  Chunder  Raee]     -     -     289 


IMPRISONMENr. 

Change  of  place  of  confinement. 
See  "  Sheriff,"  I. 

JUDGMENT  DEBT 

(Sale  of,  by  Sheriff). 

See  "  Sheriff,"  2. 

JURISDICTION. 

1.    Qu(Ore :  Whether  there  is  any  juris- 


diction in  the  Judicial  Committee 
under  sec.  4,  of  Mad.  Pveg.  YIII. 
of  1818,  to  call  for  security  from 
the  Respondent  when  put  in  pos- 
session.    \_Nagalutchnee  Ummal  v. 
Gopoo  Nadaraja  ClieUy\     -     -  309 
2.  The  Bomhttf  Charter  of  Justice 
(Dec,  1823)  ^ives  the  Supreme  Court 
' '  full  power  and  authority  to  admi- 
nister  and   execute,    within  and 
throughout  the  town  and  Island 
of  Bomhay,  and  the  limits  thereof, 
and  the  factories  subordinate  there- 
to, &c.,  upon  all  persons  so  de- 
scribed and  distinguished  by  the 
appellation  of  British  subjects,  as 
aforesaid,  there  residing,  the  Ec- 
clesiastical law,  as  the  same  is  now 
used  and  exercised  in  the  Diocese 
of  London,    in   Great  Britain,   so- 
far  as  the  circumstances  and  occa- 
sion of  the  said  town-,  island,  ter- 
ritories,and  people  shall  admit  and 
require." 

Suit  on  the  Ecclesiastical  side  of  the 
Supreme  Court  at  Bomlay  by  wife- 
against  husband  for  restitution  of 
conjugal  rights  and  for  main- 
tenance. Protest  by  the  husband, 
that  the  parties  were  Parsees  pro- 
fessing the  religion  of  that  sect, 
and  that  the  Court  had  no  juris- 
diction to  administer  towards  them 
the  Ecclesiastical  law  as  at  the  date 
of  the  Charter  was  used  and  exer- 
cised in  the  Diocese  of  London. 
Upon  appeal,  Held,  (reversing  the 
judgment  of  the  Court  below,  and 
maintaining  the  protest,)  that  the 
Supreme  Court  of  Bomlay,  on  its 
Ecclesiastical  side,  had  no  juris- 
diction to  entertain  such  a  suit,  as 
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there  existed  such,  a  difference  be- 
tween the  duties  and  obligations  of 
a  matrimonial  union  among  Par- 
sees  from  that  of  Christians,  that 
the  Court,  if  it  made  a  decree,  had 
no  means  of  enforcing  it,  except 
according  to  the  principles  govern- 
ing the  matrimonial  law  in  Doctors' 
Commons,  which  were  in  such  a 
case  incompatible  with  the  laws 
and  customs  of  Parsees. 

Qucere :  Whether,  in  such  circum- 
stances, the  Supreme  Court  can, 
on  its  civil  side,  give  relief  to  the 
wife.  [_Ardasee7'  Cursetjee  v.  Pe- 
xozeloye]      ,-----     348 

See  ''Appeal,"  6. 


LIEN. 

A  Mahomedan  widow  hasalienupon 
her  husband's  property  hypothe- 
cated for  dower.  \_Ameer-oon-Nissa 
V.  Iloorad-oon-JVtssa]     -     -      211 

See  "  Mahomedan  Law." 

LIMITATION  OF  SUIT. 

l.  A  demand  for  dower  by  a  Maho- 
medan wife  during  the  lifetime  of 
her  husband,  held  not  necessary, 
and  although  more  than  twelve 
years  had  elapsed  from  the  date  of 
the  deed  and  the  time  when  the 
widow  set  up  her  claim  for  dower, 
she  was  not  effected  by  the  provi- 
sions of  Ben.  Peg.  III.  of  1793, 
sec.  14,  and  that  the  limitation 
there  provided  for,  formed  no  bar 
to  her  claim.  [Ameer -oon-Nissa  v. 
Moorad-oon-JYissa']     -     -     .     211 


2.  In  j)roceedings  by  the  obligee  of  a 
Bond  before  the  Collector's  Court- 
in  1844,  upon  an  application  for  a, 
sequestration  of  the  obligor's  es- 
tates, the  obligor  filed  an  account 
of  his  liabilities,  in  which  the  Bond 
in  question  was  entered  and  certain 
paj'^ments  mentioned.  Held,  that 
such  acknowledgment  took  the 
Bond  out  of  the  operation  of  the 
Mad.  Peg.  of  Limitation,  II.  of 
1802,  sec.  18,  cl.  4.  [Eajah  Bom- 
marauze  Bahadur  v.  Rangasamy 
Mudaly^^ 232 

3.  C.  a  Hindoo,  by  his  Will,  appointed, 
Q .  and  others  executors,  and  there- 
by gave  and  devised  the  residue  of 
his  estate  to  his  daughter,  H.,  the 
wife  of  G.  All  the  Executors,^ 
proved,  but  G.  alone  acted  in  the  / 
trustsof  the  Will,  G^  .being  largely, 
indebtedtoC.'s estate;  andinl831, 
he  by  deed  conveyed  to  S.  part  of 
C's  real  estate  as  security  for  his 
debt.  In  1833,  G.  was  declared 
insolvent  under  the  Statute,  9th 
Geo.  ly.,  c.  73.  H.  entered  into 
possession  of  the  property  so  con- 
veyed to  her,  and  continued  unin- 
terruptedly to  hold  the  same  till 
the  institution  of  the  suit  by  the 
official  assignee  of  the  Insolvent 
Court,  a  period  of  twenty -two  years. 
Held,  in  the  absence  of  any  proof 
of  fraud  in  the  transaction  of  1 83 1 , 
or  unfairn^ess against^,  in  obtain- 
ing possession,  so  as  to  bring  the 
case  within  the  exception  in  cl.  1, 
sec.  3,  of  Ben.  Peg.  II.  of  1805, 
that  the  possession  by  S.  for  more 
than  twelve  years  was,  by  Ben. 
Peg.  III.  of  1793,  sec.  14,  a  bar  to 
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the  suit.  [_Cockrane  v.    Hurrosoon- 
durri  Dehia]     -----     494 

MAHOMEDAN  LAW. 

AMahomedanof  tlie  Shiah  sect,  by 
a  deed  of  dower,  charged  his  whole 
estate  with  a  certain  sum  when  de- 
manded by  his  wedded  wife,  but 
did  not  impignorate  his  estate  to 
secure  the  sum  put  in  settlement. 
The  dower  was  not  demanded 
during  the  lifetime  of  the  husband, 
and  his  widow  at  his  death  took 
possession  of  his  state  in  satisfac- 
tion of  her  claim.  Held,  by  the 
judder  Dewanny  Court,  and  such 
decision  upon  appeal  affirmed  by 
the  Judicial  Committee,  that  the 
widow  had  a  lien  upon  her  deceased 
husband's  estate  as  beinghypothe- 
cated  for  her  dower,  and  could 
either  retain  property  to  the  amount 
of  her  dower,  or  alienate  part  of  the 
estate  in  satisfaction  of  her  claim. 

Held  also,  upon  appeal,  that  a  de- 
mand during  the  lifetime  of  the 
husband  was  not  necessary,  and 
that,  although  more  than  twelve 
years  had  elapsed  from  the  date  of 
the  deed  and  the  time  the  widow 
set  up  her  claim  for  dower,  she  was 
not  affected  by  the  provisions  of 
Ben.  Eeg.  III.  of  1793,  sec.  14, 
and  that  the  limitation  there  pro- 
vided for,  formed  no  bar  to  her 
claim. 

In  a  suit  by  the  only  brother  and 
heir-at-law  of  a  Mahomedan  of  the 
Shiah  sect,  claiming  the  whole  of 
the  deceased's  estate,  andfor  mesne 
profits,  the   issues  raised  by  the 


pleadings  were  :  first,  whether  a 
marriage  had  taken  place  between 
the  deceased  and  the  party  in  pos- 
session, who  claimed  to  be  his 
widow ;  and  secondly, the  validity  of 
adeedof  dower  executed  by  the  de- 
ceased in  her  favour.  The  Courts  in 
India  found  these  issues  in  favour 
of  the  widow,  and  dismissed  the  suit. 
The  Judicial  Committee  in  affirm- 
ing the  Court's  decrees  upon  these 
points,  held,  further, that  although 
the  estate  of  the  husband  was  hy- 
pothecated for  the  dower,  yet,  as 
the  heir-at-law  would  be  entitled 
to  the  residue  after  satisfying  the 
widow's  claim,  he  was  byright  en- 
titled to  an  account,  but,  as  the 
plaint  was  so  framed  as  not  to  admit 
of  an  account  being  taken,  the  ap- 
peal was  affirmed,  without  preju- 
dice to  a  suit  being  brought  for 
administration  of  the  deceased's 
estate,  upon  the  footing  of  the  mar- 
riage and  deed  of  dower  by  the 
deceased  being  admitted  in  the 
suit.  \_Ameer-oon-Nissa  v.  Moorad- 
0Qn-Ni8sa\        -     -     -     -     -     211 

MANAGEE. 

Power  to  charge  ancestral  estate. 

See  "  Mortgage." 


MOETGAGE. 

The  power  of  a  Manager  for  an  in- 
fant heir  to  charge  ancestral  estate 
by  loan  or  mortgage,  is,  by  the 
Hindoo  Law,  a  limited  and  quali- 
fied power,  which  can  only  be  ex- 
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ercised  rightly  by  the  Manager  in 
a  case  of  need,  or  for  the  benefit  of 
the  estate.  But  where  the  charge 
is  one  that  a  prudent  owner  would 
make  in  order  to  benefit  the  estate, 
fi  bo7idJidelendeTis  not  affected  by 
the  precedent  mismanagement  of 
the  estate.  The  actual  pressure 
on  the  estate,  the  danger  to  be 
averted,  or  the  benefit  to  be  con- 
ferred, in  the  particular  instance, 
are  the  criteria  to  be  regarded. 
If  that  danger  arises  from  any  mis- 
conduct to  which  the  lender  has 
been  a  party,  he  cannot  take  ad- 
vantage of  his  own  wrong  to  sup- 
port a  charge  in  his  favour  against 
the  heir,  grounded  on  a  necessity 
which  his  own  wrong  has  helped 
to  cause. 

A  lender,  however,  in  such  circum- 
stances, is  bound  to  inquire  into 
the  necessities  of  the  loan,  and  to 
satisfy  himself  as  well  as  he  can, 
with  reference  o  the  p  a  rties  with 
whom  he  is  dealing,  that  the  Ma- 
nager is  acting  in  the  particular 
instance  for  the  benefit  of  the 
estate.  If  he  does  inquire,  and 
acts  honestly,  the  real  existence  of 
an  alleged  and  reasonably-credited 
necessity  is  not  a  condition  prece- 
dent to  the  validity  of  his  charge, 
which  renders  him  bound  to  see  to 
the  application  of  the  money. 

The  mere  creation  of  a  charge  by  a 
Manager  securing  a  proper  debt,  is 
not  to  be  viewed  as  an  improvident 
act;  smd.  a  bond  Jide  creditor  is  not 
to  suffer  when  he  has  acted  honest- 
ly and  with  due  caution,  but  is 
himself  deceived. 


No  general  rule  can  be  laid  down 
upon  whom  the  onus  lies  to  allege 
and  prove  the  ho7id  fides  of  a  Mana- 
ger of  an  estate  whose  title  to 
alienate  is  qualified  in  contracting 
debts,  and  resorting  to  loans  ;  the 
presumjDtion  proper  to  be  made 
varies  with  the  circumstances,  and 
is  regulated  and  dependent  upon 
them. 

But  if  the  mortgagee  is  enforcing  his 
right  against  the  heir,  he  must 
allege  and  prove  the  facts  which 
embody  the  representations  made 
to  him  of  the  alleged  needs  of  the 
estate,  and  the  motives  influencing 
the  loan. 

A  mortgage  Bond  to  secure  a  sum  of 
money  lent  to  a  party  deceased,  in 
substitution  of  a  previous  deed  ex- 
ecuted by  a  former  proprietor,  by 
way  of  further  security  for  a  sum 
advanced  by  the  mortgagee  to  the 
widow  of  the  deceased,  charging 
part  of  the  ancestral  estate,  de- 
scribed the  widow  as  having  a 
beneficial  proprietary  right  in  the 
mortgaged  estates,  although,  in 
fact,  she  was  only  the  curator  of 
her  son,  a  minor,  the  deceased's 
heir.  Held,  that  the  description, 
though  inaccurate,  was  not  such  an 
assumption  of  ownership  as  was 
derogative  to  the  rights  of  the  heir  ; 
but  was  to  be  viewed  as  an  act 
done  by  her  as  curator  on  behalf  of 
the  heir  ;  and  as  the  mortgage  was 
beneficial  to  the  estate,  it  was 
binding  upon  the  heir.  {Sunoo- 
manpersaud  Panday  v.  Mussumat 
Bahooee  Munraj  Koonweree]       393 
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PAESEE. 

See  ''Jurisdiction." 
''Will,"   1. 

PAIOTTION. 

I^nam  villages  granted  by  Govern- 
ment to  the  grantee  and  his  male 
lidrs  for  services  rendered  to  the 
State,  are  not,  by  the  Hindoo  Law 
in  force  in  the  Southern  Mahratta 
country,  distinguishable  from  other 
ancestral  real  estate  ;  and  are 
divisible  among  the  heirs  of  the 
grantee,  SJBodhrao  Hunmont  v. 
Nursing  Rao\     -     ~     -     -     -426 

See  "Will,"  2. 

PERMANENT  SETTLEMENT. 

Exposition  of  the  princijjles  which  in- 
"  duced  the  Grovcrmnent  to  recognise 
the  title  of  the  Zemindars  in  JBe7i- 
gal,  as  landowners,  and  to  make 
the  Settlement  with  them  for  a 
permanent  annual y^mwrt.  [_Rajah 
Lelanund  Sing  Bahadoor  v.  The 
Governmeyxt  of  Bengal~\     -     ^     101 

PRACTICE. 

1.  Appellant's  costs  in  the  Court  be- 
low allowed,  and  the  suit  referred 
back  to  the  Master  of  the  Supreme 
Court  to  tax  the  same .  [  Sreemutty 
Rahutty  Dossee  v.  Sihchunder  Mul- 
lick']      -     -     - 1 

2.  Semhle  :  This  Court  will  not  dis- 
turb a  JTidgment  of  a  Court  in 
India    upon    a    question    of    the 

VOL.    Tl, 


credibility  of  witnesses,  unless  it  is 
manifestly  clear  from  the  probabi- 
lities attached  to  certain  circum- 
stances in  the  case,  that  the  Coui^t 
below  was  wrong  in  the  conclusion 
drawn  from  such  evidence.  [_Musa- 
dee  Mahomed  Ca^um  Sheranee  v. 
3Ieer%a  Ally  Mahomed Shoostry~\  27 

3.  In  reversing  the  judgment  of  the 
Court  below,  the  Judicial  Commit- 
tee remitted  the  cause  with  certain 
directions,  leaving  the  question  of 
the  allowance  of  costs  in  the  dis- 
cretion of  the  Court  below.  \_Go- 
peeJcrist    Gosain   v.    Gungapersaud 

Gosain~\ -      53 

4.  Appeal  restored  after  being  dis- 
missed for  want  of  effectual  prose- 
cution within  the  time  limited  by 
the  5th  rule  of  the  Order  in  Coun- 
cil of  the  13th  of  June,  1853,  the 
new  rules  having  been  only  recently 

adopted  by  the  Sudder  Court  at 
Calcutta,  and  the  Appellant,  in 
ignorance  of  their  existence,  being 
engaged  in  taking  steps  to  prose- 
cute the  appeal  within  the  time 
and  according  to  the  practice  pre- 
viously existing.  [  Gudadhtir  Pur^ 
shad  Teivaree  v.  Mussumat  Soon- 
derkoomaree~\     -----     201 

5.  Appeal  from  the  Sudder  Court  in 
India,  which  stood  dismissed  under 
Rule  V.  of  the  Order  in  Council 
of  the  13th  of  June,  1853,  for 
want  of  effectual  prosecution,  re- 
stored, as  the  Appellant  was  in 
ignoranc^  of  the  existence  of  the 
new  Rules ;  the  Sudder  Court 
having  served  the  Appellant  (after 
the  interposition  of  the  appeal) 
with  notice  that  two  years  was  al- 
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lowed  after  tlie  arrival  of  tlie  tran- 
script in  England  for  prosecuting 
the  appeal. 
Where  Government  securities  for  the 
due  prosecution  of  the  appeal  and 
costs  were  deposited  in  the  Regis- 
try of  the  Sudder  Court,  the  Ju- 
dicial Committee,  in  restoring  the 
appeal,  dispensed  with  the  usual 
recognizance  in  England.  [_Seto 
Zuchmeechund  v.  Seto  Zorawur 
MuW] 204 

6.  If  leave  to  appeal  be  obtained  ex 
parte,  the  Respondent  may,  as  a 
matter  of  course,  present  a  coun- 
terpetition  to  dismiss. 

Whe  0  an  appeal  had  been  granted 
ex  parte  upon  an  allegation  un- 
founded in  fact,  the  Judicial  Com- 
mittee refusedto  hear  the  case,  and 
dismissed  the  appeal  with  costs. 
\_Siinarain  Ghose  v.  Hullodhur 
Bass']      ..-.---.  207 

7.  The  Judicial  Committee  have  no 
jurisdiction  to  entertain  an  applica- 
tion for  extension  of  time  to  appeal 
until  the  petition  of  appeal  is 
lodged. 

Where  it  appeared  that  an  inquiry 
was  pending  before  the  Master  in 
the  Court  below,  arising  out  of  the 
decree,  which  was  the  subject  of 
the  appeal,  the  result  of  which 
might  render  the  prosecution  of 
the  appeal  unnecessary,  the  Ju- 
dicial Committee  enlarged  the  time 
prescribed  by  Rule  V.  of  the  Order 
in  Council  of  the  13th  June,  1853, 
for  prosecution  thereof,  until  further 
order.  \_Gungadhur  Seal  v.  Sree- 
mutty  Raddamoney  Dossee~\  -  209 
8 .  Ob j  ections  to  evidence  which  ought 


to  have  been  taken  in  the  Court, 
Held,  too  late  on  appeal. 
Where  there  had  been  an  irregularity 
in  the  Court  below  in  the  reception, 
ofevidence,theJudicialCommittee,. 
in  affirming  the  judgment  of  that 
Court,  refused  to  give  costs  of 
appeal.  \_Rajah  Bommarauze  Ba^ 
hadur  v.  Rangasamy  Ifudaly~]   232 

9.  Costs  awarded  a  successful  Appel- 
lant upon  appeal,  and  in  all  the 
proceedings  in  India  from  the  com- 
mencement of  the  suit.  The  costs 
incurred  in  India  to  be  recovered 
there.  \_Bamundoss  MooJcerjea  v. 
Omeish  Chunder  Race]     -     -    289 

10.  Queer e :  Whether  there  is  any 
jurisdiction  in  the  Judicial  Com- 
mittee under  sec.  4,  of  Mad.  Reg. 
VIII.  of  1818,  to  call  for  security 
from  the  Respondent  when  in  pos- 
session. \^]Sfagalutchmee  JJmmal  v, 
Gopoo   Nadaraja  Chetty~\     -     309 

11.  An  appeal  was  allowed  in  Oc^oJ^r  7 
1854,  by  the  Supreme  Court  at 
Calcutta  to  England.  After  the 
allowance  of  the  appeal  no  further 
steps  were  taken  by  the  Appellant. 
In. March,  1 856,  the  Judicial  Com- 
mittee, upon  a  certificate  of  the 
Registrar  of  the  Supreme  Court,, 
that  no  further  proceedings  had 
been  taken  after  the  Order  allow- 
ing the  appeal,  dismissed  the 
appeal,  at  the  instance  of  the  Re- 
spondents, for  want  of  prosecution. 
\_Sreemutty  Rdbutty  Bossee  v.  Ra- 
danauth  Sein~\     -      -      -      -     346 

12.  Cross  appeal  allowed  from  part 
of  a  decree  of  the  Sudder  Court  ap- 
pealed from  to  England  ;  although 
the  Respondents  had  not  applied 
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in  India  for  leave  to  appeal  within 
tlie  proper  time.  Tlie  Respondents 
being  mistaken  in  tlie  practice  of 
tlie  Judicial  Committee  upon   a 
cross  appeal;    such  cross  appeal 
directed  to  be  prosecuted  and  heard 
upon  one  printed  case,  if  the  prin- 
cipal appeal  was  proceeded  with  ; 
but  in  the  event  of  the  principal 
appeal  being  dismissed  for  want  of 
prosecution,libertywasreservedto 
the  Eespondents  to  prosecute  the 
cross  appeal  as  a  separate  appeal. 
[^Nana  Narain  Rao  v.  Hurree  Punt 
Bhao']     .-->..-,     464 
13.    Recognizance  entered  into   to 
abide  the  determination  of  an  ap- 
peal vacated  upon  petition  of  the 
Appellant  upon  the  abandonment 
of  the  appeal.  \_Reed  v.    Sreemutty 
O  our  money  I)  alee]      -     -     -     490 

In  circumstances  showing  conflicting 
and  opposite  decisions  by  the  Sud- 
der  Court  upon  the  same  question 
at  issue,  between  the  same  parties, 
an  appeal  treated  under  the  Sta- 
tute, 8th  &  9th  Vict.,  c.  30,  sec.  2, 
as  abandoned  for  non-proseCution, 
was  restored  upon  terms  of  paying 
costs  and  undertaking  to  lodge 
cases  forthwith,  and  to  lodge  secu- 
rity or  a  Bond  in.  England  to  the 
amount  of  500^. 

Where  an  appeal  has  been  treated  as 
abandoned  by  Statute,  8th  &  9th 
Vict.,  c.  30,  sec.  2,  their  Lordships 
have  no  power  to  grant  leave  to 
institute  a  new  appeal;  only  a  dis- 
cretion to  allow  the  original  appeal 
to  be  restored.  \_Ranee  Hurro- 
soondree  Dehiah  v.  Rajah  Pran 
Kishen  Sing~\ 491 


PRISONER. 

See  ''  Sheriff,"  L 

QUIA  TIMET  BILL. 
See  ''  Tenant  fob  Life." 

RAJ, 

Qucere  :  Whether  Ben.  Regs..  XL  of 
1793,  and  X.  of  1800,  being  con- 
fined to  cases  in  which  there  is  no 
deed  or  Will  executed,  apply  to  the 
case  of  a  Raj.  [_Bahoo  Gunesh 
Butt  Singh  v.  Maharajah  Moheshur 
Singh'] 164 

See  "  Inheeitance." 

RECOGNIZANCE. 

See  "  Costs,"  4. 

''  Practice,"  13, 

RELAXATION 

Of  imprisonment. 

How  far  an  execution  creditor  can, 
relax  imprisonment  without  dis- 
charging debtor  from  custody. 
[^J3^ai?ies  v.  The  East  India  Com- 
pany]    ---'---.     467 

See  '^  Sheriff,"  1. 

RESULTING  TRUST. 
See  •'  Hindoo  Law,"  2. 

RESUMPTION. 

Under  the  provisions  of  the  Decen- 
nial Settlement  of  1789,  tlie  Ben* 
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gal  Government,  in  1790,  assessed 
the   whole    of  the   Zemindar y   of 
Khuruchpore,     including     certain 
Gliatwally  lands,  at  a  ^.x.9Ajuynma. 
This  Settlement  was  made  perpe- 
tual in  1796,    under  Ben.  Eeg.  I. 
of  1793,   at  the  same  iixed^Wwma. 
In  1838,  the  Government  set  up  a 
claim  to  resume,  for  the  purpose 
of  revenue  assessment,  the  Gliat- 
wally lands   in    this    Zemindary. 
Such  claim  dismissed,  by  reason, — 

First,  That  the  Ghattvally  lands  were 
part  of  the  Zemindary  of  KJiuruch- 
pore,  and  were  included  in  the 
Permanent  Settlement  of  the  Ze- 
mindary, and  covered  by  the 
jumma  assessed  on  that  Zemin- 
dary ;  and 

Second.  That  lands  of  Ghat w ally 
tenure  were  not  liable  to  re- 
sumption under  cl.  4,  sec.  8,  Ben. 
Eeg.  I.  of  1793,  as  included  in 
allowances  made  to  Zemindars  for 
Tannah,  or  police  establishments. 
[Rajah  Lelanund  Sing  Bahadoor  v. 
The  Government  of  BengaT\     -  101 

EIYEE. 

The  East  India  Company,  as  repre- 
senting the  Indian  Government, 
have  a  freehold  in  the  bed  of 
navigable  rivers  in'  India,  and  to 
the  land  between  high  and  low 
water  mark.  \_Boe  dem.  Seelkristo 
V.  The  East  India  Company']     267 

SECUEITY. 

After  an  appeal  had  been  asserted 
from  a  decree  of  the  Sudder  Court 
at  Madras,  the  Appellant  applied 


4  t 
to  that  Court  under  sec.  4,  of  Eeo*.; 
YIII.   of  1818,   and  the  Circular 
Order  of  21st  SejJtemher,  1826,  for 
an  order  calling  upon  the  Eespon- 
dents,  who  had  been  in  possession 
of  the  estates  in  dispute  before  the 
institution  of   the    suit,    to   give 
security  .■  as   prescribed    by  that 
Eegulation.     The    Sudder    Court 
refused  the  application  as  not  bemg 
within  the  provisions  of  the  Eegu- 
lation.  Upon  petition,  the  Judicial ' 
Committee  declined  to  interfere, 
as  there  was  no  allegation  of  waste 
by  the  Eespondents  in  the  petition.  : 
Queer e  :  Whether  there  is  any  jm'is-I 
diction  in  the  Judicial  Committee  ' 
under  sec.  4,  of  Mad.  Eeg.  YIII. 
of    1818.     \Nagalutchmee    TImmal 
V.  Gopoo  Nadaraja  Chetty~\  -     309 

SEQUESTEATION. 

A  sequestrator  in  possession  is  not  to 
be  disturbed  by  a  claimant,  without 
leave  of  the  Court.  The  usual 
mode  is  to  apply  for  permission  to 
bring  an  action  of  ejectment,  or  to 
examine,  pro  interesse  suo. 

Under  a  writ  of  sequestration  the 
sheriff  seized  a  moiety  of  an  estate 
in  the  possession  of  A.  -,  A.  pre- 
sented a  petition  to  the  Court,  en- 
titled in  a  cause  then  pending, 
claiming  the  land  under  a  deed  of 
sale  executed  by  the  Defendant, 
pendente  lite,  praying  to  be  put  in 
possession,  and  to  be  allowed  to  go 
before  the  Master  and  examine 
witnesses,  pro  interesse  suo.  Pro- 
ceedings were  taken  under  this 
petition   before  the   Master,  but 
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afterwards  it  was  agreed  hy  con- 
eent,  that  the  matter  of  the  peti- 
tion should  be  tried  by  the  Court, 
and  the  witnesses  examined  viva 
voce  by  the  Court  at  the  hearing 
of  the  cause  in  which  the  petition 
was  entitled .  He]  d,  that  there  was 
nothing  irregular  in  sueh  a  mode 
of  proceeding.  [_Musacle'j  Mahomed 
Cazum  Sherazee  v.  Me&rza  Ally 
Mahomed    Shoostry~\     -     -     -     27 

SETTLEMENT. 

See  "  Permais'ent  Settlement." 
••  Resumption." 

SHEEIFF. 

1,  A.y  in  the  custody  of  the  Sheriff, 
and  confined  in  the  gaol  at  Bombay, 
under  a  writ  of  execution  issued 
against  him  upon  a  judgment  of 
the  Supreme  Court  at  Bombay,  was 
permitted  b^^the  Sheriff,  with  the 
sanction  and  authority  of  the  judg- 
ment creditors,  by  reason  of  illness, 
to  go  out  of  prison,  and  temporarily 
reside  outside  the  precincts  of  the 
gaol,  upon  the  condition  that  he 
should  continue  under  the  surveil- 
lance of  the  Sheriff's  officers,  and 
to  which  condition  A .  agreed,  and 
continued  for  a  time  to  reside  out 
of  gaol  at  a  private  house,  where 
he  was  constantly  under  such  sur- 
veillance. Upon  A.'s  becoming  con- 
valescent, the  Sheriff,  at  the  in- 
stance of  the  judgment  creditors, 
took  him  back  to  gaol.     Upon  an 
application  by  -4.,  to  the  Supreme 
Court  at  Bombay,  to  discharge  him 


out  of  custody,  on  the  ground  that 
the  writ  of  execution  was  satisfied, 
that  Court  held,  that  A..,  having 
agreed  to  the  condition  imposed 
on  him  by  the  judgment  creditors, 
of  continuing  in  tlie  custody  of  the 
Sheriff's  officers  while  out  of  gaol, 
was  estopped  from  saying  that  he 
was  out  of  the  Sheriff's  custody 
when  permitted  to  leave  the 
gaol,  and  that  a  change  of  the 
place  of  imprisonment  in  such 
circumstances  did  not  amount  to  a 
discharge  out  of  custody.  Such 
judgment  affij^med,  upon  appeal, 
by  the  Judicial  Committee. 
Where  an  execution  creditor  is  willing 
to  allow  a  debtor  to  go  out  of  prison 
for  a  temporary  purpose,  the  cus- 
tody continuing,  the  Sheriff  may 
refuse,  unless  ordered  by  a  rule  of 
Court ;  but  if,  without  any  rule  of 
Court,  all  parties  agree  to  the 
debtor  leaving  the  prison,  and, 
from  a  laxity  of  surveillance  of  the 
Sheriff's  officers,  the  debtor  escapes, 
it  is  a  question  of  fact  for  the  jiuy, 
if  the  judgment  creditor  brings  an 
action  against  the  Sheriff,  whether 
the  judgment  creditor  did  not  him- 
self contribute  to  the  escape. 

If  the  Sheriff  alone,  on  the  ground 
of  a  debtor's  ill-health,  makes  any 
relaxation  of  the  imprisonment,  by 
letting  the  debtor  reside  out  of 
prison,  it  would  be  an  escape^ 
'[S'aines  v.  The  East  India  Com- 
pany']      467 

2.  A.,  by  four  deeds,  conveyed  certain 
real  estates  near  Dacca,  in  lena- 
mee,  to  5^.,  his  mistress,  by  virtue  of 
which  she  took  possession.     By  a 
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Will  made  subsequent  to  the  date 
of  the  conveyances,  A.  appointed 
G.,  his  illegitimate  son,  executor, 
and  after  satisfying  certain  charges 
thereby  created,  which  would  ex- 
haust his  whole  estate,  gave  G.  a 
life  estate  in  the  residue.  A.  was 
involved  and  in  pecuniary  difficul- 
ties, and  an  action  was  brought 
against  him  in  the  Supreme  Court 
at  Calcuttahy  some  of  his  creditors, 
which  action  was  pending  at  the 
time  of  his  death,  and  was  revived 
against  G.  a,s  A.^s  heir,  and  judg- 
ment obtained  against  G.  without 
reference  to  his  character  as  ex- 
ecutor of  A .  Under  an  execution 
sale  in  satisfaction  of  this  judg- 
ment, the  Sheriff  sold  ' '  the  right, 
title,  and  interest"  of  G.  to  F. 
(whose  interest  afterwards  became 
vested  in  B.)  for  a  nominal  sum. 
Ejectment  by  B.  founded  on  the 
title  under  the  Sheriff's  Bill  of 
sale,  against  S.  and  G.,  to  recover 
possession  of  the  real  estate  in  S.^s 
possession,  impeaching  the  con- 
veyances made  to  her  by  A .  as  void 
as  against  A.^s  creditors.  The 
Court  in  India  decreed  possession 
to  B.  on  the  ground  of  the  con- 
veyances being  fraudulent.  Decree 
of  the  Sudder  Court  reversed  by 
the  Judicial  Committee  by  rea- 
son,— 

First,  that  the  title  of  >S'.  to  the  lands 
under  the  conveyances  was  esta- 
blished. 

Second,  that  in  the  circumstances  of 
G.  having  only  an  uncertain  right 
in  unascertained  property,  it  was 
not  such  an  interest  as  could  be 


seized  by  the  Sheriff  underawrii 
of  execution,  and  that  the  Bill  oi 
sale  was  void.  [Beehie  Tokai  Soo- 
rob  V.  Beglar'] 51vj 

SPECIAL  APPEAL, 


Under  Bom.  Eeg.  III.  of  1843. 


See  "  Appeal,"  G. 
"Practice,"  13. 


TENANT  FOR  LIFE. 


J 


'Bi]l,qma  ^iw^^,  by  reversioner  agains 
the  daughter  of  an  intestate  Hin- 
doo in  possession  of  personalty,, 
dismissed. 

A  Court  of  Equity  will  not  interfere, 
unless  it  is  shown  that  there  is 
danger  from  the  mode  in  which  the 
tenant  for  life  in  possession  is 
dealing  with  the  property. 

The  mere  fact  of  the  tenant  for  life 
keeping  in  hand,  for  about  three 
months,  part  of  the  corpus  for  the 
alleged  purpose  of  an  eligible  in- 
vestment does  not  amount  to  waste, 
nor  is  in  derogation  of  the  rights 
of  those  entitled  to  reversion. 
\_Hurrydoss  Butt  v.  Sreemutty  Up- 
poornah  Bossee~\     -     -     -     -     433 

See  ''  Will,"  2. 

UNDIVIDED   HINDOO 
FAMILY. 

The  presumption  of  the  Hindoo  law, 
in  a  joint  undivided  family,  is,  that 
the  whole  property  of  the  family 
is  joint  estate,  and  the  onus  lies 
upon  a  party  claiming  any  part  of 
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sucli  property  as  His  separate  es- 
tate, to  establisli  that  fact.    [6^0- 
peekrist    Gosain    v.    Gungapersaud 
Gosain~\ 53 

See  "  Hindoo  Law,"  1,  2. 
*' Will,"  2. 

WAGEE. 

A  wager  contract  in  India  (before  tlie 
passing  of  the  Legislative  Act, 
No.  21,  of  1848)  uponthe  average 
price  opium  would  fetch,  at  a  future 
Government  sale,  held  legal,  and 
an  action  thereon  maintained. 

The  Plaintiff  and  Defendants,  by 
contracts  in  writing,  wagered  as  to 
the  average  price  to  be  obtained  for 
opium  ' '  of  the  30th  of  jVovetnber, ' ' 
''of  the  first  lelaum,  or  public  Go- 
vernment sale  of  opium."  At  the 
time  when  these  contracts  were 
entered  into,  the  first  Government 
sale  had  been  advertised  for  the 
''  30th  of  JSfovemher,  1846."  The 
sale  on  that  day  was  prevented  by 
a  combination  of  opium  speculators 
interested  in  similar  contracts. 
The  Government  sale  was  again  ad- 
vertised, and  took  place  on  the  7th 
of  Dece7nheri6)low'uig,  when  opium 
of  the  quantity  and  description  ad- 
vertised for  sale  on  the  ''  30th  of 
Novemler*''  was  sold.  Held  :  first, 
that  the  date  mentioned  in  the  con- 
tracts, the  ''  30th  of  November,'' 
was  a  description  of  the  period  when 
the  first  public  Government  sale 
of  opium  usually  took  place,  and 
formed  no  part  of  the  risk  contem- 
plated by  the  wagers,  the  subject 


of  the  contracts,  and  was  immate- 
rial ;  and,  secondly,  that  according 
to  the  true  construction  of  the  con- 
tracts, the  first  actual  public  Govern- 
ment sale  which  took  place  next 
after  the  date  of  the  contracts 
satisfied  the  terms  of  the  contracts ; 
and  upon  a  certain  average  being 
realised  thereon,  the  event  on 
which  the  Plaintiff  had  wagered 
was  determined  in  his  favoar,  and 
he  was  entitled  to  recover  the  dif- 
ferences under  the  averages.  \_Rug' 
hoonauth  Sahoi  Chotayloll  v.  Ma- 
nichchimd']      ---      -      -251 

WAIYEE. 

The  parol  consent  of  the  parties  to  a 
deed  of  submission  before  the  arbi- 
trator, to  waive  omission  as  to  the 
time  when  the  award  is  to  be  made, 
will  not  cure  the  defect.  \_Nusser' 
wanjee  Pestonjee  v.  Meer  Mynood- 
een  Khan  Wullud  Meer  Sudrood- 
een  Khan  Bahadoor']     -    -     -    134 

WIDOW. 

1 .  Title  of  childless  Hindoo  widow 
in  her  husband's  share  of  joint  es- 
tate. \SreemuUy  Rahutty  Lossee 
V.    Sihchunder  MulUcJc]  -    -    -    1 

2.  The  title  of  a  Hindoo  widow  to 
her  husband's  property,  though  a 
restrictive  one,  is  not  in  the  nature 
of  a  Jrust.  [Hurry doss  Butt  v. 
Sreemutty  Uppoornah  Lossee']  433 

See  *'  Hindoo  Law,"  1. 
'^  Mahomed  AN  Law." 
"  Tenant  fok  Life," 


0/  o 


INDEX. 


WILL. 

1.  Will  by  a  Parsen  established. 
SemhU  :  There  is  no  restraint  upon 

the  testamentary  power  of  disposi- 
tion by  a  Par  see*  \_Modee  Kailc- 
hGoscrow  Hormusjee  v.  Coover- 
hhaee']     -     -     -     -      _     .     .    443 

2.  Rules  for  construing  Wills  of  Hin- 
doos. 

Primarily,  the  words  of  a  Will  are  to 
to  be  considered.  They  convey  the 
•intention of  the  Testator's  wishes ; 
but  the  meaning  to  be  attached  to 
them  may  be  affected  by  surround- 
'ing  circumstances,  among  which  is 
the  law  of  the  country  in  which  the 
Willis  made  and  its  dispositions 
are  to  be  carried  out.  If  that  law 
has  attached  to  particular  words  a 
particular  meaning,  or  to  a  j^fi-rti- 
cular  disposition  a  particular  effect, 
it  must  be  assumed  that  the  Testa- 
tor, in  the  disposition  he  has  made, 
had  regard  to  that  meaning,  or  to 
that  effect,  unless  the  language  of 
the  Will, or  the  surrounding  circum- 
stances, displace  that  assumption, 

A  Testator  by  his  Will  made  an  ab- 
solute gift  of  his  real  and  personal 
estate  to  his  five  sons  (an  undivided 
Hindoo  family)  in  equal  shares;  and 
in  a  subsequent  part  of  his  Will, 
in  the  event  of  any  of  his  five  sons 
dying  without  a  son  or  son's  son, 
there  was  a    gift  over  to  such  of 


his  sons  or  sons'  sons  as  should  be 
alive.  After  the  death  of  the  Tes- 
tator, the  sons  lived  together,  and 
no  partition  of  the  joint  estate  was 
made,  the  surplus  income  and  the 
increment  being  kept  with  the 
common  stock.  Upon  the  death 
of  one  of  the  sons  without  leaving 
a  son  or  son's  son,  his  widow,  who 
was  entitled  to  a  life  interest  in  her 
husband's  estate,  claimed  herhus- 
bound's  share  of  the  accumulation  of 
income,  and  the  increment  thereon. 
Held,  upon  a  construction  of  the 
Will,  that  in  the  absence  of  any 
direction  of  the  Testator  that  his 
sons  should  continue  a  3  oint  family, 
such  an  intention  could  not  be  im- 
ported into  the  Will,  and  that  the 
Testator's  intention  was,  that  his 
sons  should  enj  oy  during  their  ]  ivca 
the  interest  of  their  respective 
shares  of  the  property  ;  and  there- 
fore, that,  although  the  deceased 
CO -sharer's  share  went  over  to  the 
survivors,  the  widow  of  the  de- 
ceased was  entitled  to  one-fifth  of 
the  surplus  income  which  had  ac- 
cumulated since  the  Testator's 
death,  and  during  her  husband's 
lifetime,  and  the  increment  arising 
out  of  such  accumulations.  \_Sree' 
mutty  Soorjeemoney  Dossee  v.  De- 
nohundoo  MuUick']     -      -      -     526 

See  ''  Hindoo  Law,"  4. 
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